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HOLLIS  V.  B\ICKlMOBAM(a).  lOSS. 


On  ftbewiiig  cause  against  a  rule  for  setting  aside  jndg^  A  atnOiter 

...  fl_..i       nmst  b6  dfltt" 

ment  of  non  pros  for  irregulanty,  toe  question  was,  whether  ^^nd  •  if  not^ 

the  phintiff,  who  had  signed  a  similiter,  was  also  bound  to  ^^^^  ^ 

deliver  it.  jadf^t  oT 


JadfBent  • 
non  pros. 


.Per  Curiam. — ^According  to  the  practice  of  thtfCourt, 
as  certified  by  the  Master,  the  similiter  should  have  been 
delivered. 

Rule  absolute  for  setting  aside  the  judgment, 
upon  payment  of  costs. 

Camfhdl,  for  the  j^aintiff ;  Curwoodf  for  the  defendanl, 

(«)  This,  and  the  followlaseasai,  hi  Vol.  II.  in  confcqacace  of  the 
rndiDg  at  page  85»  were  decided  ulconvepient  balk  which  .their  in* 
hi  EoMter  Term,  hot  wore  omitted      sertion  would  have  oceaimned. 

VOL.  HI.  ▲ 
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Brandt  v.  Peacocks. 

On  6th  Febru'    f^ASE  {ot'tL  malicious  arrest.  ,  At  the  trial  before  Abbott, 
rSkoofrrole  C.  J.,  at  the  Middlesex  adjourned  Sittings  after  last  Hilary 

to  discontinae  Term,  it  was  objected  on  the  part  of  the  defendant,  that 

bis  action  npon  -  . 

payment  of      the  present  action  bad  been  commeneed  befera  the  former 

ultd  by  tbe     o^  Peacocke  ▼•  Brandt,  upon  which  it  was  founded,  had 

tte^TA*  m"V"  ^^^    legally   dbcontinued.      The    facts     admitted   were 

pointment  was  these  ^^The  former  action  was  commenced  in  Miekadmai 

Ifuter/bot^     Term,  1820;  on  the  6ih  February,  18d2,  the  plamtifiF  in 

TKit  in'facT^  ^^  ^^"^  ^^^  ^^    ^  ^^^  ^    discontinue  on  payment 

taxed  and  paid  of  costs ;    an  appointment  was  obtained  from  the  Master 

until  the  11th  '^'^ 

March.  On  tbe  to  tax  on    the  7th  February,    but  the   costs  were  not 

preced^gT^     ^"  ^^^  ^^^^  ^^^^  the  vacation,  namely,  the  11th  KarcA, 

^haracSon*"    ^  which  day  they  were  regularly  taxed  and   paid.     The 

saedoutawrit  vrit  in  the  present  action  was  sued"  out  on  die  29th  Jant^ 

phunUff;  for  a  ary,  and  the  plaintiff  filed  his  bill  **  on  Friday,  next  after  the 

"SlTnd  filed  morrow  of  the  Purification;'  being  the  8th  Februaty.    The 

8th  F^LSL?*  question  was,  whelfaer,  under  these  circumstances  the  for- 

and  it  being    mer  action  was  legally  discontinued  before  the  present  suit 

the^^ter^ur-  ^^  commenced;  and  nhdec  the  directions  of  the  learned 

tra  ^b^b  r      ^^^fS^  the  plaintiff  had  a  verdict,  damages  15L,  with  liber^ 

tbe  first  wa«    to  the  defendant  to  move  to  .enter  a  nmiBuit  upon  the  ob-r 

legally  discon-  .     ..       ^  i  * 

t;nned  —Held  jecliou  taken. 

in  tbe  nega- 
tive, and  that 

the  discontina-  ,  Gwiltey,  Oil  a  former  day  in  this  Teroir  moved  aceordiogly^ 

(npon  payment  tnd  having  obtaiiied.a  nik  nisi^ 
of  the  coBts)  re- 
lation back  to 

thi  role"rdu!!  ^^^'^  "^^  ahewed  cause,  imd  contended,  that  the 
continue  was  action  was  not  broaght  too  soonw  The  judgment  of  di»« 
continuance  had  been  properly  obtained  in  the  Term,, 
and  though  the  taxaticm  of  the  costs,  had  not  been  com- 
pleted till  the  vacation^  still  it  was  a  judgment  of  the 
Term,  and  when  rendered  complete  by  payment  of  the 
co9t4,  had  reference  back  to  the  day  on  which  the  rule  tof 
discontinue  was  first  taken  out      The  judgment  of   dia- 


Bnkmifr 


cmtiDuanoe,  like  all  other  judgmeats,   is  proBoan^  H       1M8J 

Terra   timely  Mid  when  completed  faas  reference   back  to 

the  Term  in  which  it  is  pronounced.    The  rale  to  discim- 

tinue  is  the  last  pfoceeding  in  the  cause  aateiior  to  the    ^^^^'^'^ 

taxation  of  the  costs^  and  therefore  it  must  rebte  to  the 

Term  in  which  the  rule  is  taken  out.    Thii  was  the  ralft 

of  practice,  and  this  rule  had  been  acted  on  in  Brisi^w  v» 

Heywood  (a),  where  the  evidence  was  precisely  the  same  as 

in  thia   cas^  and  where  Lord  Ettenborou^  observed,  that 

BO  other  evidence  could  be  eipected.    The  Court  stopped 

him,  and  called  upon 

Gumey  and  Holt,  contri#  It  is  a  rule  in  actions  for  a 
malicioiu  ancst,  that  the  declaration  mdst  state  in  what 
Banner  the'  previous  action  was  disposed  of,  and  if  not 
proved  to  be  detefmined  in  the  manner  alleged  it  is 
groonki  of  nonsuit  (£).  Here  the  former  action  was  not 
legally  determined  until  the  1 1th  JtforcA,  when  the  costs  were 
laxed  and  paid,  and  conse<|Qandj  the  present  action  being 
commeaced  previously  to  that  Ume,  cannot  be  maintained* 
The  form  of  the  rule  to  discontinuo  in  K^  B*  is  "  It  is 
ordered,  t;poii  payment  of  coats,  to  be  tased  by  the  Mas* 
ter,  that  this  action  be  discontinued  (c).''  The  payment  of 
costs  is  a  condition  precedent,  and  therefore  until  they  are 
paid  the  action  is  not  discontinued.  The  rule  to  discoi%- 
tinue  is  not  in  its  nature  obligatory  upon  the  plainti|f,  but 
may  be  abandoned  fay  him  in  its  progress,  in  which  case,  the 
defendant  has  no  remedy  but  by  forcing  the  plainti£f  on» 
for  no  attachment  will  lie  against  him  for  not  paying  the 
costs,  ^oke$  V.  Woodeton  (J)«  It  has  been  held,  that  a 
Judge's  order  to  stay  proceedings,  when  the  costs  had  been 
paid,  was  not  sufficient  evidence  of  the  determination  of 
the  first  action  in  order  to  support  the  .second;  Kirk  y. 

(c)  4  Campb.  tlS.      1   Stark.  Wines,  5f0.    1  Stn.  114.     DougT. 

N.  P.  C.  48.  8.  C.  «1 5.    t  T.  R.  t«5.    1  Wnw.  Saund. 

(6)See  Year  Book,  2  K.  S.  9.  pi.  ««8,  t«9 ;  and  f  Selw.  N.  P.  lOSO. 

«.  Dyer,  t84.Yelv.  117.  Hob.  267^  (c)  TidcFi  Fomu,  S68. 

10  Mod.  145#  S09.  Oilb.  Cas.  165.  (d)  7  T.  R.  6. 
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1823;        French  (a) ;  and  that  was  a  much  stronger  case  than  the 
B    ^lyx       pros^nt,  attd  a  variety  of  cases  seem  to  shew,  that  the  rule 
•.  for  a  discontinuance  does  not  of  itself  determine  the  action, 

which  is  still  considered  as  pending,  and  may  be  pleaded  in 
abatement  to  another  action.  They  cited  Hand  v.  Dwefy{b), 
Smith  V.  Smith  (c),  and  Fricker  v.  Eastman  {d),  and  relied 
upon  Whitmort  v.  Williams  (e). 

Peb  CtRlAM.-^T]^e  eases  cited  on  the  part  of  the  de- 
fendant do  not  support  the  principle  contended  for.  The 
difference  between  this  case  and  Whilmore  v.  Williams  is, 
that  there  the  Court  would  not  allow  a  plaintiff,  by  taking  out 
a  rule  to  discontinue,  to  arri^t  the  defendant  a  second  time 
before  he  paid  the  costs  of  die  first  trctimi.  That  case 
proceeded  to  a  certain  degree,  upon  thitf  principle,  that 
until  the  discontinuance  is  complete,  the  former  sui<  must 
be  considered  as  depending*  but  when  it  is  complete,  it  will 
relate  back  to  the  time  when  the  rule  to  discontinue  was 
taken  out ;  and  if  the  costs  are  paid  in  the  vacation,  the 
judgment  must  be  of  the  preceding  Term.  The  question  in 
this  case  is,  whether,  when  the  conditions  of  the  rule  to 
discontinue  are  complied  with,  the  discontinuance  does  not 
relate  back  to  the  Term  in  which  the  rtde  was  taken  out.  We 
are  of  opinion  that  it  do€S,  and  therefore  thiff^role  must  be 
discharged. 

HolROYD,  J.,  said— When  the  costs  were  paid,  the  dis- 
continuance was  td  be  considered  as  perfect.  There  was  no 
subsequent  rule  after  the  payment  of  the  costs  to  render 
the  judgment  complete.  The  rule  to  discontinue  is  the 
judicial  act  of  the  Court;,  the  rule  authorizes  the  party  to 
sign  judgment  as  soon  as  the  costs  are  taxed  and  paid,  and 
i  think  the  proper  way  to  enter  the  judgment,  was  td 
enter  it  as   of  the   day  when    the  rulcf  to  discontinue  was 

(a)  1  Esp.  N.  P.  79.  (e)  6  T.  R.  765.     See  Barnes 

(b)  S  Stra.  U90.  P.  R.  S5S.      6  Price,  1S6»    7  Id* 
(t)  2  New  R.  47S,  (n).  674. 

(tf)  11  East,  319. 


TRINITY  TBRM,   VOURTH  GSO.  IT. 

pronottDced.   Hie  party  would  not  have  a  right  to  enter       188S. 

it  up  until  the  costs  were  paid,  but  when  paid,  the  rule  of 

€!ourt  became  effSective.    That  is  very  different  from  the 

case  cited,  where  the  party,  without  getting  the  first  judg-    P«acoc».«. 

.meut  coippleted,  brought  another  .action  in  the  mean  time, 

and^hen  prayed  to  enter  ihe  discontinaance  nunc  pro  tunc, 

which  4he  Court  would  not  allow  him  to  do,  but  permitted 

the  defendants  to  plead  in  abatement  that  the  former  action 

-was  depending.    If  in  the  paesentcase,  the  action  had  been 

brought  before  die  former  suit  was  determined,  that  might  be 

<he  foundation  of  a  motion  to  set  aside  the  proceedings  for 

irregularity,  which  would  be  a  very  different  question.    Here 

4he  de£endant,  in  the  first  acUon,  had  a  ri^t  to  enter  up 

4ke  judgment  as  of  record  on  the  day  when  the  rule  to 

discontinue  was  given,  and  the  judgpient  being  rendered 

effective  by  the  subsequent  payment  d  costs,  I  think  this 

^tion  was  not  brought  too  soon  (a). 

Rule  discharged. 

(a)  BMI,  J.,  waiabmit. 


PiCKARD  V.  DOBSOV* 

. On  shewing  cause  agamat  a  cnle  for  setting  aside  the  Afterbail had 
allowance  of  bail,  the  facts  ware,  that  after  the  bail  had  ^SS^ 
been  opposed  and  allowed,  it  Mras  discoveced  that  one  of  '^  ^  ^^ 
them  had,  on  a  former  occasion,  been  sejected  for  insufi-  of  Umii  had 
ciency,  but  had  since  becpme  a  pcmm  of  property;  and  ooeasioa  been 
akboQgh  he  now awose  thai  he  had  no  knowledgeof  his  QI^^J^ 
Jiaving  been  ngectect  Sj*!?^!!!! 


7%e  Ccurt  sud  it  vras  a  very  wholesome  rule,  that  once  jf/cSSt^iet 
,  jejected,  always  rejected,  and  therefore  made  the  fS**«n2!!J^^ 

Rule  absolute. 

^arke,  for  the  plaintiff;  and  CVdiyt  for  the  defendant. 


a  -  cAfiva  IV  TBV'  icing's  BBHrCH, 

.1829. 

The  King  'V.  Cbews. 

By  55Gfd.^.  On^  qhewipg  cause  agaiofit  a  rule  for  quashing  an  order 
c.  68.  *'^'^  of  Justice  for  idi^ertii^  and  turning  a  footway,  and  for 
ting  for  torn-  quaohiog  an  order,  of  Sesatona  coofinning  the  aaid  order, 
mSrtbTnndS  the  caw  wa$  this:— The  statute  55  Gto.  8.  c.  68.  8.«. 
Sd^^f^^thT*  declares,  that  wfa«i  it  shall  ai^ear  upon  the  vicir  of  any 
owner  of  the  two  oc  more  Justices,  that  any  footway^  8cc.  may  be  di- 

land  through  ,  ,       ,  "^  ^^  "^       ,. 

which  the  new  averted,  80  as  to  make  the  same  nearer,  or  more  commodious 
^ted^to'^'be  ^  ^^  public,  aud  the  owoer  or  owners  of  the  lands  through 

nude;  there-  .^hich  fiucb  uew.  footway,  so  proposed  to  be  made,  shall 
fore  where  an  ,  ,      ■    .  .  ,     ,  T    .  .    .     i       ,       , 

order  of  Jna-   cooseut  thereto  by  wnOqg  under  his,  her,. or  thetr  hand  and 

in^*a  footpaih  ^^f  ^^  hands  %nd  s0fd^  it  shall  be  Uwful  by  order  of  such 

npUn't^cM?    Justices,  at  some  Special  Sessions,  to  divert  and  turn  and 

sent,  tiffued     stop  up  tbq  same;  provided  that  in  such  case  a  notice  in 

the  attorney  of  writing  shall  be  affixed  at  the  place,  and  by  the  shle  of  the 

tiethstmtted'  ^^^^  ^^^^  fromvi^euce  the  same  is  directed  to  be  turned, 

•  and  there  be-  and   also   inserted,  in  one  or  more  newspaper  or  news- 
ing  nothing  to  . 

bind  the  prin-  papers  published,  or  generally  circulated  in    the   county, 

ill,  aDd~qaaih-  ^^^^^  the  parish  in  which  such  footway  shall  lie,  for  three 
Coorf  ft^  successive  weeks  after  the  making. of  such  order;  and  a  like 
confirmation  notice  shall  be  affixed  to  the  door  of  the  church  or  chapel 
feions.  An*or-'of  every  parish  in  which  such  footway  shall  lie,  on  three 
der  "thU^tm.  successive  Sundays  subsequent  to  the  niakmg  of  such  order ; 
cannot  be  eoa-  and  the  said  several  notices  having  been  so  published,  the 
tiie  Sessions  Said  order  shall,  at  the  Quarter  Sessions  holden  within  the 
^^^xph^ti^  ^^^  ^^^^^  ^^  footway  shftU  lie,  next  after  the  expiration  of 
f4**"th^?*^t  ^^^^^^^9  ^°*  ^^  first  day  on  which  such  notice  shall 
day  on  which  have  been  published,  be  returned  to  the  clerk  of  the  peace 
/l|uired  by  law  i"  ^P^^  court,  and  lodged  with  him,  and  the  said  order 
JSluthld^^"  shall  at  sucb  Quarter  Sessions  be  confirmed,  fcc."     The 

thereibre,         order  in  question  was  made  on  the  £(>th  December,  182€, 
where  an  or-  t*         *-.-•/.        i    .  ... 

derwas  made  at  a  Petty  Sessions,  founded  upon  a  consent  in  writing, 

a^pathland"nq-  purporting  to  be  under  the  hands  and  seals  of  the  owners  of 
tice  tliereof         • 

given  on  the  (0th  December,  and  it  was  confirmed  at  Senions  on  the  17th  JoaiMry :— > 
Ueid  irregolar,  and  quashed: 


flWKiii« 


T^umiirr  TEAM 9  jtourts  oso.  it. 

Ae  ltii4»  tfaroiigh  which  the  new  footway  was  propoaedto        MH, 

)fb  carriedj  but  die  coment  was  io  fact  «goed  and  sealed 

by  the  attoniey  of  one  of  the  paxtieB  iatevetted,  and  90t  by 

jtihat  paity  hhoMlf ;  and  there  was  nothing  to  shew  that  be      Cammm 

meted  by  (rpcoratios,  or  io  a  represeo^tive  diaracter.    The 

«ider  hiivipg  been  so  inade,  and  the  notices  thereof  req|iiiied 

by  the  act  haviog  been  given,  was  confirmed  at  the  n^at 

i^iiartei:  Sessiooii  which  wer^  hoUen  on  th^  17th  Jam^aty 

Iftst*    All  affidavit  was  produced,  shewing  that  the  attoraej 

9  jgni^g  and  sealing  the  consent  had  a  power  of  i^torney  front 

bis  .client  so  to  do,  bnt  that  instniqient  had  sot  bee^i  enr 

roUed  at  Uie^es^ions.    The  questions  weie»  first,  whether 

4be  oi%i|ual  order  was  valid  and  binding,   having  been 

founded  upon  a  consent  ogned  and  seeled  by  the  attorney 

<Nily  of  one  of  the  paities  inteiested;  and  second,  whether  the 

Girder  of  Sessions  confirming  such  order,  was  valid,  having 

been  made  before  the  expiration  of  four  weeks  from  the 

£nt  day  on  which  the  notices  for  diverting  the  footwajr  had 

been  publiahed. 

Scarleii,  F.  PoUock,  and  Sir  Gregory  Lewin,  shewed 
.cause  ag^st  the  rule ;  and  Fuller^  cootri,  was  stppped 
by  the  Court. 

>  •  •  ' 

PsB  CuRiAlc.— >We  ase  of  opinion  that  boA  the  orders 
«ust  be  qui^hed.  As  to  the  original  joider  for  divertiqg  the 
footway,  vre  thiqk  thut  the  cofsent  should  havf  be^  # igned 
^nd  sealed  by  the  parties  persoaallj  interested,  or  .by  n 
•person  who  appeared  to  be  duly  aothorized^  to  bind  theoi. 
Here  the  cons^pt  is  ngned  end  eefded  by  an  attomey,  with 
his  own  name  and  seal,  and  there  is  nothing  to  shew  that 
ihose  acts  were  done  for  and  on  behalf  of  his  principal  It 
is  true,  that  the  principal  has  now  made  an  affidavit  of  his 
having  executed  a  power  of  attomey,  authorising  his  attor- 
ney to  act  for  him,  but  that  instrument  not  having  been 
enrolled  at  the  Quartier  Sessions,  there  is  nothing  to  give 
validity  to  the  order.    The  public  are  to  look  to  the  records 
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•18SS.       of  the  Quarter  Ses8ioii9  for  tudientic  evidence  that  all  A4 

^f^^^      pequirites  of  the  act  of  parliament  have  been  complied  mth* 
•.  Tbe  act  requires  that  the  consent  shall  be  under  the  hand 

Cmewe,  ^j  ^^  ^f  ^  j^^^  ^^  whose  lands  the  new  path  is  to 
pass^  and  when  that  requisite  has  been  complied  with,  the 
public  are  effectually  secured  in  the  enjoyment  of  the  new 
footway ;  but  if  there  is  nothii^  but  the  signature  and  sol 
of  the  person  who  happens  to  be  tfie  solicitor  or  attorney 
of  the  party  really  interested,  and  he  eaecutes  in  his  own 
name,  and  not  m  the  name  of  the  principal,  the  public  have 
not  that  securi^  which  die  l^slature  intended  should  be 
given;  and  there  being  nothing  before  us  to  supply  this 
defect,  it  is  qiute  clear  that  the  original  order  for  diverting 
this  way  is  bad.  But  supposing  the  original  order  to  be 
Talid,  still,  the  proper  steps  have  not  been  taken  to  render 
it  binding.  The  statute  requires  three  dbtinct  species  of 
notice :  first,  a  notice  at  the  place  whence  the  footway  is 
directed  to  be  turned ;  second,  a  notice  in  the  newspapers ; 
and  third,  a  notice  at  the  church  door ;  and' then  it  requires 
that  such  notices  having  been  so  published,  the  order  for  the 
purpose  of  confirmation,  shall  be  returned  to  the  clerk  of 
the  peace  at  the  Quarter  Sessions  holden  next  after  the  ex- 
piration of  four  weeks  from  tbe  first  day  on  which  such 
notices  shall  have  been  published.  Now,  here  the  order  is 
made  on  the  20th  December,  and  it  is  confirmed  at  the 
Sessions  held  on  the  ^7th  January  following ;  consequently 
four  weeks  have  not  expired  from  the  first  notice  of  the 
-order  to  its  confirmation.  It  is  a  matter  of  great  import- 
ance AtLt  full  effect  should  be  given  to  every  one  of  the 
provisions  contained  in  the  second  section  of  this  act  of 
parliament,  and  there  having  been  this  matmal  omission,  it 
appears  to  us  that  the  order  of  Sessions  as  well  as  the  ori- 
ginal order  must  be  quashed. 
^     *  Rule  absolute. 


TBINITV  TlCmM,    FOURTH  6KO.  IT. 


The  King  v.  The  Inhabitants  of  Beekswbll, 

1  WO  Justices,  by  their  order  removed  John  MaUkms,  ^^  iniMtate  * 

diet  Mised  of 
bottkBerksmell,  in  the  county  of  Warwick,  to  Holy  IVinffy,  a  loueMd 

in  the  city  of  Cot^en/ry.  and  upon  appeal  the  Sessions  ^^^^^^' 

quashed  the  oider,  subject  to  the  opinion  of  this  Court  on  2^2^*  him 

the  following  case : —  mmvios.  llie 

Previous  to  the  residence  in  Berksmett,  hereinafter  men-  letten  of  ad- 

tioned,  the  pauper  was  settled  inHofy  Trinity.    In  1808,  Sft''SS\> 

under  die  provisions  of   an  Indosure  Act,    a  lease  for  ?***'1!!!jS?"/' 

thirty-one  years  was  granted  by  the  lady  of  the  mafior,  to  effects.    The 

one  Thomas  Handsy  of  a  cottage,  situate  in  Berksteellf  at  of  Vhe  danciu 

the  annual  rent  of  one  shilling.     Honda  was  residing  in  the  ^"^  ^^T^™  ^ 

cottage  at  the  time  of  the  lease,  and  continued  to  do  so  theadmtoMtro. 

afterwards  for  upwards  of  a  year,  when  he  died  intestate,'  poMttioo  of 

leaving  a  widow  and  three  daughters,  one  of  whom  was  ^  h^'^ug 

married  to  the  pauper.      Letters  of  administration  were  wife  reude 

granted  to  the  widow,  but  no  distribution  made  of  the  in-  tome  yean, 

Ce8Ut€*s  effects.    After  tiie  death  of  HandM,  his  widow  ^|^^,^ 

lived  in  the  cottage  for  about  two  years,  and  upwards;  one  *!'!?  ^^^^ 

of  the  other  daughters  with  her  husband  resided  there,  for  payiac  any 

two  or  three  years  more,  and  then  the  pauper  and  his  wife  ring'  that  time 

came  and  resided  there  for  some  years,  and  until  the  period  !L"^J^^.  ^^ 

of  their  removal,  with  the  permission  of  the  widow,  she  trix:— UeM, 

occasionally  helping  them,  and  always  paying. the  annual  per  bad  not* 

rent  of  one  shilling  reserved  by  the'  lease.    The  pauper  iU*^h"p*eroif 

never  naid  any  rent,  either  to  the  widow  or  the  lady  of  ■«**«tacoort 

the  manor.    Ine  question  was,  whether  by  such  residence  wonld  have 

idle  pauper  gained  a  settiement  in  the  parish  of  BerkswelL  y^ance.^aBd* 

The  Sessions,  subject  to  the  opinion  of  this  Court,  diought  ^J^h  Ae^^  i 

that  he  did,  ^md  quashed  the  order.  title,  so  as  to 

^  confer  a  settler 

ment  by  an 

ScarkU  and  Reader,  in  support  of  the  order  of  Sessions,  [l^t?ence*  of 

contended,  that  the  pauper  had  such  an  equitable  estate  in  ^^^y  ^y^* 

the  premises  hi  question,  that  a  Court  of  Equity  would  have 

decreed  a  conveyance  and  clothed  him  with  the  legal  title. 


^Hff.       >^  dierefore  his  residence  for  forty  days  gained  bim  a  set* 
^T^^^      dement,  upon  the  principle  that  a  man  cannot  be  .^emoyed 
p,  from  Iiis  own  estate.  '  It  might  be  true  that  the  widow  of 

fifHABTtAifTS  •^^'^^  ^V^^  ^^  4leatii,  bad  the  legal  estate  crested  in  her, 
ni  Bbrki-  but  still  it  must  be  considered  as  subject  to  the  statute  of 
Distribotionsy  £2  &  23  Car.  2.  c.  10,  under  which  she  would 
have  only  a  right  to  xme  thirds  the  remaining  two  thirds 
]>eing  vested  in  her  daughters,  one  of  whom  the  pauper 
manied'  He  therefore  had  an  equitable  interest,  and  a  Court 
of  Equity  would  h^we  decreed  a  conveyance  and  clothed 
bim  with  a  legal  title.  Upon  this  principle  he  waa  irre- 
moveable  for  forty  days,  and  therefore  gained  a  settlements 
They  cited  JR^  y.  Natland  (a),  as  an  authority  in  pointt 
In  that  case  one  of  several  persons  eptitled  to  a  distribu-- 
tive  share  under  a  bequest  in  a  will  of  property,  (thereby 
ca^pressly  devised  to  b^  aold,  and  the  proceeds  divided,) 
having  resided  before,  he  was  considered  irreinoveable  during 
that  time,  and  consequently  gamed  a  aettlement.  There 
was  no  sound  distmction  between  that  case  and  the  present, 
and  as  the  pauper  had.  ap  equitable  interest  in  this  property, 
it  followed  that  be  was  settled  in  Berkm^lL 

Nolan,  (with  whom  were  Holbech  and  Goulburn,)  contri^ 
The  pauper's  residence  was  under  a  mere  parol  licence  to 
occupy,  and  he  had  not  such  an  equitable  estate,  th^t  a 
Court  of  Equity  would  have  decreed  a  conveyance  and  clothed 
bim  with  a  l^al  title.  Here  Hands^B  widow  being  adminis*- 
mtrix  had  the  legal  intenest  in  the  premises,  and  she  alona 
icould  gain  a  settlement,  and  not  any  person  who  mi^^t  be 
jbeneficially  interested  in  the  distribution  of  the  intestate's 
estate  by  force  of  the  statu^.  The  point  decided  in  Rex  v» 
Natland,  was  merely,  that  the  opinion  of  a  Judge  of  assize, 
is  final  on  a  case  referred  to  him  by  consent  of  the  parties, 
but  the  Court  did  not  go  into  the  question  upon  which  the 
opinion  of  the  single  Judge  was  given.  Rex  v.  Standon  (£), 
plearly  recognises  the  principle  upon  which  this  case  is  tx> 
i^)  B^rv.  S.  C  793.  (&}  t  M.  ds  S.  4^. 


feedeeided,  where  Lord  JBIkfiftoroit^fc  draws  a  distiQCtioB  be*       MM- 

tweeDal^el  cv  equita1>l«  estate,  and  a  mere  licaoee  by    nmSma 

parol  to  occupy ;  and  Le  Blanc,  3:,  hdd,  that  a  nam  tniial        J** 

hare  such  an  eqcdtable  estate^  as  woidd  be  pefffectcd  k  faim  bjr  Ivwuut  AMif 

the  interventioD  of  a  Court  of  Eqmty  to  en^le  him  to  gua       wwu^ 

«  setdement.    lo  Rex  v«  Widmortiy  (aV  which  case  is  re- 

ItegDiiea  mBixv.  Cold  J$htoH  ib),   and  Itcsr  ▼.  Ifarik 

Curry  (c%  it  was  hdd,  that  one  of  several,  entitled  in  dis- 

tributida,  wai  not  the  administrator,  by  a  residence  of  forty 

4mye  vpon  part  of  die  intbatvte^s  estate,  did  not  acqaiia  a 

iisttletiieDt.     Aithoagh  in  Rex  ▼•  Hanley  (d),  k  was  de* 

ctded,  that  a  eole  next  of  kin,  residbg,  gained  a  settlement, 

JjmA  EUetAorough  draw  the  distinction,  that  she  was  at 

any  tinae  entitled  to  be  clothed  with  the  legal  title,  yet  that 

it  wooM  be  different,  where  several  were  equally  entitled* 

The  present   case   as    diatinguidiable  from  Rex  v.  Q^ 

oiilfcA  (e),  and  Rex  v.  Holm  Bad  Waxer  if),  because  in 

Ihoae  cases  the  cestui  qne  trusts,  resided,  with  permission 

of  the  trustees.    So  is  dus  case  cdatinguiahable  from  Rex  v. 

fViadinghamig),  because  there  the  cestui  qne  trusts  under 

a  willy  took  II  conveyance  of  the  estate  (directed  by  the  will 

to  be  sold,  and  tlie  proceeds  divided  between  the  pauper  and 

three  others,)  and  the  pauper  having  afterwards   resided, 

there  was  no  doiibt  he  thereby  gained  a  settlement;  but 

here  tlie  pauper's  residence  was  merdy  under  a  parol  li* 

cence,  and  a  Court  of  Squity  oould  not  have  gtveq  him  any 

legal  title. 

Abhott,  C  J. — ^I  am  deady  of  opimon  there  was  not 
^n  equitable  interest  in  this  case,  which  would  have  en- 
litled  the  pauper  toaay  to  the  administratrix,,  **  I  shall  come 
and  live  in  this  place,  and  if  you  do  not  allow  me  j^o  tp  do^ 
a  Court  of  Equity  will  enforce  my  title.''  The  pauper  h^d 
no  such  right;    He  ni'as  entitled  indeed,  m  r^t  of  his  wife^ 

(a)  Burr,  S.  C.  W-  <«)  «  C^ast.  >00. 

(b)  Id.  444.  U)  1^  ^^^  ^^• 

(c)  Cald.  137.  is)  Doag.  73S.  741. 
{d)  8  But,  405. 


IS  .    CASKS  IN  THB  king's  BENCH, 

1889.       to  call  upon  the  admimstratriz  to  give  aa  account  of  die 

^^^^^    ^tate  and  e£fect8  of  the  intestate,  but  it  mi^t  bajre  turned 

«v         out  that  she  had  paid  much  more  than  th^  value  pf  ^is 

[MBABiTAMTi  teuemeot  in  discharging  her  husband's  debts,  and  in  that 

^mu!^     icase  he  would  have  had  nothing. 

3AVLBY,  J.— In  Rex  v.  Toddington  (a),  which  is  the 
latest  case  upon  this  head  of  settlement,  the  beginning  of 
Lord  EUenborougVs  opinion  is,  1  think,  decisive  upon 
this  subject  His  Lordship  aajs,  f*  This  is  not  an  estate  so 
clearly  equitable,  that  a  court  of  law  can  presume  that  a 
court  of  equity  would,  if  applied  to,  clothe  the  party  with 
the  legal  right  to  it"  That  paragraph  shews  in  what  case 
an'equi^ble  interest  shall  pie  the  party  a  right  to  be  con- 
sidered as  gaimng  a  aetdement  in  right  of  it ;  and  my  Bro- 
ther Holrojfd,  m  givii^  his  judgment  in  that  case,  says^  ''An 
equitable  estate  is  very  different  from  an  equitabb  right  to 
have  a  conveyance  of  the  Iq^  estate.''  In  this  case  it 
aeems  to  me,  that  the  pauper  had  no  right  at  all  to  go  into 
a  court  pf  equity  to  have  a  specific  portion  of  this  estate 
decreed  to  him,  or  to  be  admitted  to  reside  upon  the  pre? 
mises. 

HoLROYD,  J. — I  am  of  opinion  that  the  pauper,  in  diis 

tmse,  had  not  any  equitable  right  to  enjoy  the  property  in 

question.    He  was  entitled  to  his  wife's  share,  assuming 

that  the  testator's  effects  wece  sufficient  to  pay  it,  but  I 

think  he  had  no  right  to  enter]  and  take  possession  of  the 

cottage  without  the  assent  of  die  administratrix,  nor  even 

dien,  if  she  disposed  of  the  possession,  without  reserving  the 

powers  given  to  the  ordinary  under  the  statute  of  Distribur 

itions  (£). 

Rule  absolute  for  quashing  the 

,  .  order  of  Sessions. 

(€)  1 B.  4(  A.  560.  (()  BeK,  J. J  wsi  abient 


TBimiT  TXKlf,  VOmtTH  OBO.  IV.  t^ 

"the  Kino   v.  The  Inhabitants   of  Chebrt 

WiLLlNGHAM. 

JlSY  an  ordar  of  two  Jasdces,  WilHam  Boulding  and  Us  A  paapervw 
wife  and  children^  were  removed  from  the  parish  of  Houghs  gra«a/keep- 
am,  m  the  parts  of  Kesteven,  to  the  parish  of  Cherry  WiU  ^  •j^  j^ 
Bngham,  both  in  the  county  of  Lincoln.    The  Sessions^  on  to  give  Um 
appeal,  confihned  the  order,  subject  to  the  opinion  of  the  wafct^^coi- 
Court  upon  the  following  case  :—  ^ST 2Jj2fa?' 

Previous  to  the  Ist  Ifay,  1817,  the  pauper,  Matthew  Md^olepro. 
Moulding,  had  gained  a  settlement  by  hiring  and  service  in  cow,  for  hit 
the  palish  of  Cherry  Willingham,  and  on  that  day  contracted  ^  SeniB 
io  become  the  ground-keeper  of  John  HiU,  in  respect  of  his  jjfJJ^^^JJ^JiJ 
farm  at  Hougham,  on  the  following  termd : — His  mUster  was  proau  of  aa- 
to  find  a  cottage  on  the  farm  for  the  pauper  to  reside  in,  eoniideratioB 
with  his  wife  and  family,  to  give  20/.  wages,  Und  to  depaa-  id'miifaSl!! 
ture  for  the  pauper  two  cows  upon  the  fann  at  Hougham ;  NP  fa»  •>>• 
the  whole  profits  of  which  cows  were  to  be  taken  by  the  of  hto  naMer^ 
pauper  (as  hereafter  eiplained),  who,  in  consideration  thereof,  i;^  coniract 
and  of  28/.  per  annum,  to  be  paid  to  him  by  the  master,  m  J3"^|,^^ 
addition  to  the  above  waires  of  20/.,  was  to  mAintam  two  naal  vaiao  of 
servants  m  the  cottage  wherein  pauper  and  his  wife  and  which  the  two 
family  were  to  reside  durii^  the  said  year.    The  pauper  re-  JStawd'belM 
sided  under  these  terms  in  Hougham  daring  the  year,  taking  u^^'^^^'-i 
the  whble  profits  of  the  cows,  receiving  his  wages,  the  al-  gafaiedAtettle. 
lowance  of  28/.,  and  muntaining'  the  two  servants.    The  bl^a  tracMi^ 
contract  was  an  entire  contract.    The  master  agreed  to  give  ]J[JJ^„?*Jf  y^^ 
the  pauper  20/.  a  year,  a  cottage  to  live  in,  and  the  joist  siatate. 
and  whole  profit  of  one  cow,  for  his  own  services,  and 
the  sum  of  28/.   and  the  joist  and  whole  profits  of   an- 
other cow,  in   consideration  of  his   (the   pauper's)  lodg- 
ing and  maintaining  in  the  cottage  two  of   his  (Ht/Ts) 
labourers.      The  annual  value  of  the  lands  on  which  the 
two  cows  were  depastured   exceeded   10/.,  but  would  not 
be  of  that  value  if  one  cow  only  had  been  kept ;  that 


1829*        is  to  say,  the  aminal  value  of  the  agistment  of  two  cows 

2r^^!^      wpon  the  land  in  question  would  be  worth  10/,  hut  if  ona 
TheKiHO  ,    .    ,^  .' 

9.  cow  not  worth  lOL  a  year. 

ViLUMiQBAv*      ^^  ^**®  ^*'  aligned  on  a  former  day,  when 

*  S.  Jlf  .  PhiOipM,  in  support  of  the  order  of  Sessions,  con- 
tended, first,  that  it  was  apparent  upon  the  face  of  the  case, 
that  the  pauper  had  no  interest  whatever  in  one  of  the  oows^ 
and  consequently  the  value  of  (he  tenement,  even  if  this 
could  be  considered  as  a  tenement,  was  insufficient  to  confer 
m  settlement  It  was  quite  clear  that  the  produce  and  pro- 
fit of  one  of  the  cows  was  expressly  applied  to,  and  received 
by  the  other  two  servants  of  the  pauper's  master,  and  in  no 
degree  concerned  the  pauper  himself.  The  profit  indeed  passed 
through  his  hands),  but  that  was  merely  for  the  convenience 
and  on  account  of  his  master,  and  not  with  any  view  to  his 
own  personal  participation  or  benefit.  But  secondly,  this 
was  no  tenement  withm  the  meaning  of  the  statute  13  &  14 
Car.  2.  c.  12.  It  was  very  distinct  in  its  natnre  and  cha- 
racter from  all  the  cases  of  this  kind,  and  the  Court  would 
not  strain  either  the  law  or  common  sense,  in  order  to  ex- 
tend the  principle  of  those  cases,  the  operation  of  which 
had  been  already  more  than  sufficiently  extensive. 

Scarleti  and  Balguy,  contnl.  Here  is  a  sufficient  rent- 
ing^of  a  tenement  to  confer  a  settlement  upon  this  pauper^ 
both  as  respects  the  nature  and  the  value  of  the  tenement 
in  question.  There  is  one  entire  contract  here  bietween  the 
parties.  The  pauper  is  to  be  ground-keeper  to  Mr.  HiU, 
and  is  to  discharge  the  duties  of  that  situation,  and  to  main- 
tain two  other  of  his  master's  labourers ;  and  in  payment, 
he  is  to  receive  a  house  to  live  in,  the  profits  of  two  cows, 
and  so  much  yearly  wages.  How  can  it  be  contended,  that 
this  is  not  taking  a  tenement  within  the  meaning  of  the 
statute  ?  He  has  the  depasturing  of  the  cows  in  propria 
jure.  It  has  been  held,  that  the  renting  a  daiiy,  or  the 
renting  a  rabbit-warren,  is  a  good  tenement,  and  will  confer 


aMttbteM^Jfarv.PfAifarmilUIe(a);  Ait  i  caAtfef»to  ii       IMa 
a  temmcot  "wilUb  .&e  nnniiig  of  did  Btitote^    Ber  n      ^^^^^ 
ffAu%(ft);  aM  dMit  ocxriiiMfiD^  in  iraMd of  MiTm  n«K»« 

bcRliiiia&  apoir  a  oomauiBy  iiw  afoodiaBtfag  <rf  a  ltt»»  ^^^"^^^ 
menl^.  Jtsr  t.  Ar(0ttru%e(f>}  dl-wbicli  am  iniack  ali^btet 
caae«»  and  amch  mane  eqpivaad  in  (heir  natuia  than  %m 
presont ;.  and  ibrnthre^  opon  all  dwae  autbonties^  the  ten» 
nient  beaer  it  quite  iiifficieiit  in-,  its  aalofle*  Than,  aa  i» 
apeeta  the  valua^  tba  caaa  is  eqaaUy  dear  in  fafor  of  tko 
$6ttleaMDt*  Xbare  is  te  distination  betfareot  tha  pm 
and  tbe  otW^  as  to  th0  tenns  upon  y/Aixh  thcgp 
takw  bj  flia  paoper,  dc  tbe  manaer  in  wbkh  Aa  pnklnca  of 
them  ^vaa  to  be  sy {lAied.  Hetwas  to  leoaifelhepr^dnca  of 
both,  aiiaingialoco  certo,  aod  to  apj^y.it  aa  be  tfaoogbt 
fit.  Xbeie  waa  no.  ^»cial  application  of  anjr  part  to  tha 
nunoKenance  of  the  bdKWiers;  and  the  pnnper  bad  predndj 
tbe  sanie:  interest  in  tbe  hnd  in  respect  of  one  of  die  cowa 
as  ha  bad  in  icspect  of  thet  other.  By  dm  Teixfinding  of 
tbe  cnae^  iheieiofa,  the  vahin.is  .mora  than  anffidcnt.  If 
any  andiorifty  weM  waiating.  upon  diia  point,  jBo  t.  Mill- 
iter (i^  is. precisely  in  pomty  and  la  jcondnattef  of  tba  pra^ 


The.  Com*  took  tiqie  to  oanssder  of  die  case,  and  jn^g^ 
meat  was  now  delivered  by 

Abbott,  C.  J. — ^We  bave  considered  of  diis  case,  and 
we  are  all  of  o^ion,  that  the  pauper  has  acquired  a  setde- 
meat  in  the  ||ansb  pf  ^Soug^aufi,:  and.  therefore  that  the 
order  of  removal  was  wi^Mig^  amik  the  rule  for  quashing  it 
must  be  made  absolute.  The  tenement  in  quesdon  consisted 
in  the  depastoiiag  of  two  oows.  The  case  found  diat  ike 
apnmal  value  of  the  land  apon  wUch  the  ^:ows  were  d#- 

i  .  .  .  »  '     *  ». 

(€)  S  T.  R.  779.  (€)  Vide  JUx  r.  Skitm^  Si.  Ed- 

{b)  1 T.  R.  157.  mmds,  uit«,  toI.  ii.  800,  mud  ite» 

(«)  M.  598^  ▼.  TUtmff,  t  KoL  P.  L.  17;  Sd 

(d)SM.ftS.t76»  edit. 


1®^       pastured  would  havebeen  ander  Itil.,  if  onlj  one  of  the  iow» 


Jr^^       was  kept  upon  i^  but  tbat  it  exceeded  that  sum  if  both 
V.  cows  weie  so  kept  It  was  tberafore  contended  in  support 

WilJumosail  ^^  ^^  ofdei^  that  though  the  depasturing  of  one  of  the  cows 
might  be  considered  as  a  tenement,  yet  that  that  of  the 
oiher  could  not.  Now  it  is  foond,  that  the  contract  be^ 
tween  the  parties  was  one  entire  contract.  The  master 
agreed  to  give  the  pauper  20/.  a-year^  a  cottage  to  live  iu, 
and  the  joist  and  whole  profits  of  one  cow,  for  hb  own 
services;  and  282.  a-year,  and  the  jcist  and  whole  profits  of 
'another  cow,  in  consideration  of  his  lodging  and  maintain- 
ing in  his  cottage  two  of  his  master's  labourers.  The  ques- 
tion to  be  determined  arises  in  relation  to  die  latter  cow. 
By  the  terms  of  the  contract,  the  master  is  to  have  no  part 
of  the  [produce  of  either  of.  the  cows,  and  that  produce 
therefore  must  have  formed  a  part  of  the  value  which  was 
to  be  given  to  the  pauper  in  consideration  of  his  servioes^ 
and  whether  the  pauper  was  to  be  paid  in  money^  or  in  any 
other  manner  beneficial  to. himself,  is  perfectly  inmiaterial. 
We  therefore  think,  that  the  difference,  as  to  the  depasturing 
of.  these  two  cows,  as  collected,  from  the  terms  of  the  con- 
tract, does  not  amount  to  any  legal  distinction,  and.  we 
cannot  therefore  say,  that  the  agistment  of  the  latter  cow 
not  a  tenement  within  the  meaning  of  the  statute. 

Rule  absolute^  for  quashing  the  Order  of  Session^r. 


The  King  «.  Tlie  Inhabitants  of  Hagwoetm-' 

INGHAM. 

The  lord  of  a  JDY  an  order  of  two  Justices,  Edmurd  Turner  and  Jam 

TlteenSln^'  his  wife,  and  their  children,  were  removed  from  Siainton  by 

vrriHngj^     Longoforth  to  Hagwarthingham,  both  in  the    county  of 

on  tlie  WMte,  .     . 

which  he  built  aecordhiffly,  and  sold  It  to  B.,  who  again  sold  it  to  T.for  SOI.    T.  occn- 

{>ied  the  house  for  five  years,  and  paid  anuoally  ope  shilling  to  the  lord,  and  then  re-sold 
t  for  d4i.  s— Held,  tbat  7.  did  not  pnrdhase  such  an  estate  or  Interest,  either  legal  or 
eqaitable,  as  to  gain  him  a  settlement  by  virtue  of  9  Geo.  1.  c.  7.  s.  5. 


X«Kt&i^      Th»  3e88ioDs  pq  apped  confiroied  tiae  order,       IMS. 
^i^ect  to  the  ppiiiiap  of  tlut  Ckmrt,  upon  the  foUowiog 


In  the  year  1793,  certain  commiflsioneny  in  pursuance  of 
^  act  of  parliament. for  Ae  iaeloave  of  Ike  parish  of  Hog- 
mortkmg^^mf  mde  their  award,  and  allotted  to  the  Earl  of 
Mo*9en,  aa  lord  oi  Aa  manor  of  H^gworiim/^llmm,  an 
allotment  as  a  full  eomp^nsatioo  for  Jiia  right  and  interest  in 
or  to  tlie  8o3  of  the  opm  fidda  at^d  comaioDaUe  and  waste 
hmds  within  the  said  mancHr  of  H^gtfioriiutgham.  In  the 
jear  1809,  one  Thnms  Goodmm  applied  to  Lord  Manoen, 
through  Mr.  De  Brun^  his  Lordihip's  agent,  for  leave  to 
txpSd  a  house  upon  the  waste  ip  the  parish  of  Hagmofihimi^ 
ham.  Loid  Mattven  gave  lisai  iu  writings  fall  and  fine^ 
liberty  to  b^ld  a  house  on  the  place  in  question.  Goodmn 
built  there,  on  the  waste  by  the  road  side,  in  the  same  year, 
a  bhudumi^'s  shi)i>,  which,  two  yeaiv  afkerwarda,  he  sold  to 
one  BaUe^f  who  sold  it  soon  afterwards  to  the  pauper  for 
SO/.  No  deed  of  conveyance  was  executed  to  the  pauper. 
The  pauper  converted  the  shop  into  a  dweUiug  house,  wheie 
he  resided  during  five  years,  vad  then  sold  it  to  one  fFf^ki 
for  34/.  Tlie  proper  cootinued  to  live  dieiein,  as  tenant  to 
Wright,  for  two  years  longer.  Duriqg  the  fiye.  years  that 
the  pauper  resided  as  owner  of  the  bouse,  he  paid  .one 
drilling  a-^year  to  Lord  ManverSp  as  lord  of  "die  manor. 
The  surveyor  of  the  highways  once  demanded  this  one 
shilling  to  be  pa^d  to  him.  but  it  jnever.jwas  so  paid.  On 
the  pauper  quitting  the  house,  Wright  went  to  live  there, 
and  it  is  let  by  Wrig^  to  a  tenant  tor  8/,  lOs.  ar^year  at  the 
present  time. 

The  caae  was  ai^piisd  on  a  former  day,  by 

* 

Nolan  and  Patteson,  who,  in  support  of  the  order  of 

Sessions,  cpnteiMied,  that  the  pauper  was  die  purchaser  of 

an  interest  either  legal  or  equitable  for  30/.  in  the  parish  of 

Hagworthingham,  mi  thereby  gained  a  settlement,  within 
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the  meaning  of  6(^9  Oea^  l.*  cf«  7*  8«  5.    Hieycited  Rex  v. 

Buitertonia),   Rex  f.  Co/oir  (&),  Rex  v^Garwayic),  Rex 

^'"^     V.  5^  Mary,  Whitechapel  (d),  and  Rex  v.  Hamchureh  (e).  - 

HaO  WORTH* 

fiaijgiiy  and  Clinton,  oonti^.  The  pauper  had  no  better 
title  than  Goodwin,  and  if  the  latter  had  no  legal  or  equit- 
able estate  in  the  pariah,  no  aettlement  was  gained*  Origi- 
nally Goodmin  had  no  more  than  a  permissive  occupation^ 
or  licence  to  build.  He  had  no  interest  in  the  land/  and 
therefore. he  could  convey  nothing  to  a  purchaser.  'The 
pauper's  title  depends  entirely  upon  the  interest  vrhich 
Goodvtit .  had,  and  as  the  latter  had  nothing  but  a  bare 
naked  possession,  without  title,  no  settlement  could  be 
gained  by  the  pauper's  purchase.  They  relied  upon*  ReX 
v.  Horndon  tqwn  the  Hill(f),  as  being  expressly  in  point. ' 

The  Court  took  time  to  connder  the  case,  vai 

Abbott,  CI  J.,  now  gave  judgment.— We  have  con- 
sidered of  this  case,  and  are  of  opinion,  that  the  pauper 
did  not  gain  a  settlement  in  the  parish  o(  HagworthingJiam, 
atid  consequently  the  rule  for  quashing  the  order  of  Sessions 
nmst  be.  made  absolute.  It  was  contended  in  aigument, 
that  when  a  party  has  an  estate  in  a  parish  for  which  he  has 
paid  an  actual  considemtion  of  50/»,  his  occupation  of  that 
estate  enables  him.  to  acquire  a  settlement;  and  there  Was 
some  discussion  as  to  the  nature  of  the  estate  by  die  pui<- 
chase  of  which  a  settlement  could  be  thus  acquired.  Birt 
. :  on .  the  authority  of  Rex  v.  Hortidon-on^tAe'^Hill,  we  dre  of 
opinion,  that  no  estate  or  interest  in  the  land  was  pap- 
chased  by  the  pauper  in  this  case.  It  appears  upon  the 
sUtement  of  the  facts  sent  us  by  the  Sessions,  that  the 
pauper,  after  his  purchase,  paid  one  shilling  per  annum  to 

(c)6T.R.&S4.  (4)Barr.S.C.65^ 

(6)  3  M.  de  8.  S9.  (e)  S  B.  de  A.  189. 

(OB6iT.S.C.6St.  (/)4M.dtS.56S. 
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liord  Manven,  as  lord  of  the  mauor,  during  his  occupatkm ;        1889* 
bat  it  does  not  appear  that  any  such  payment  was  made  by      ^-^s^^^ 
the  person  who  originally  erected  the  building  upon  the  ^/'^ 

waste  ;  and  thereforei  though  the  pauper  may  posnbly  have  Hagwortb* 
acquired  the  character  of  tenant  from  year  to  year  to  Lord 
Manvers,  he  is  still  without  any  interest  in  the  land  derived 
either  from  BaUey  ot  Goodwin,  his  predecessors,  because 
their  erection  and  occupation  of  the  house  under  a  licence 
from  the  lord,  does  not  amount  to  any  legal  estate  what- 
ever.    We  think  the  present  case  is  precisely  similar  to  that 
of  Rex  V.  Homdon-on-the^Hill,  and  must  be  governed  in 
principle  by  it;  and  that  case  clearly  decided,  that  a  mere 
licence  to  build  on  the  waste  does  not  convey  a  grant  of  any 
estate  in  the  soil,  l^al  or  equitable*    The  observations  of 
Lord  Ellenborough  in  that  case  are  very  decisive.   He  says, 
''  We  cannot  take  into  our  consideration  what  it  may  be 
conjectured  a  court  of,  equity  would  determine  in  this  case. 
Perhaps  a  court  of  equity  might  interfere,  but  can  we  say 
with  certainty  that  it  wo^dd  i    We  ought  to  see  that  the 
party  has  clearly  an  equitable  interest,  and  not  merely  such 
a  claim  as  might  possibly  induce  a  court  of  equity  to  inter- 
pose in  someway  or  other.      This  was  a  mere  personal 
liceQce.    The  pauper  here  never  had  a  more  perfect  estatet 
than  the  licence  gave  him,  that  is,  a  permission  to  occupy •'' 
Upon  this  authority,  therefore,  and  upon  the  ground  that 
there  was  no  purchase  in  this  case  of  any  estate  or  interest 
in  the  land  or  the  building,  we  are  of  opimon  that  no  set- 
meut  was  acquired  by  the  pauper. 

Rule  absolute  for  quashing  the  Order  of  Sessions. 


B  i 


The  Kino  v.  The  Compaky  of  Propkietoks  of  the 
Manchesteh  and  Salpord  Water  Works. 

By  the  Man-  JL  HIS  was  an  appeal  against  a  rate  made  by  the  commis- 

fori  Paving  sioners  of  police  of  Manchester  and  Salford,  vpon  certain 

Act ^Igw*3  water  pipes,  trunks,  and  other  apparatns  of  die  defendants, 

the  tenants  used  by  them  for  Supplying  those  towns  witii  water.    The 

ef  all  messn-  Sessions  on  appeal  eonfirmed  the  rate,,  subject  to  the  opi- 

waVeh*iruw^^^^  nion  of  the  Court,  upon  the  following  case  : 

shops,  cellars,  The  defendants  are  a  body  corporate  and  politic,  and  by 
Tanlts,  stables,  ,     ^       ^  ^        r  .  ,  . 

coach-houses,   Stat.  49  Geo.  3.  c.  192*  s»  32.  are  empowered  to^  make  and 

and^other^'    maintain  the  necessary  works  and  apparatus  for  supplying  the 

buildings,  gar-  towns  of  Manchester  and  Salfordmih  water.  They  have 
dens,  garden-  ,  -^  ^^ 

ground,  and     An  office  and  yard  in  the  town  of  Manchester^  which  they 

w^u  with-     ^^^^  from  the  owners  thereof;  and  they  have  also  main 

towmT  arlTu-  P^9^^  ruiiniug  through  many  of  the  streets  of  Manchester, 

able  to  be     from  which  service  pipes  convey  the  water  to  die  severial 

rated  for  the    ,  r  r  ^ 

purposes  of     dweUing-houses  of  the  persons  whom  they  supply.     By 

thfs^act  the^'  ^^*  ^^  ^^  ^^  s^me  statute,  inhabitants  vnshing  to  have 
^Mord^^  water  from  the  defendants'  works>  are  authorized,  with  the 
Works  Com-  Consent  of  the  defendants,  and  with  the  consent  Of  the 
ratolblTas"^'.  Owners  of  the  premises  through  which  the  pipes  shall  pass, 
toi^fiii^Uire-  *^  *®**'  ^^"  expence,  to  open  the  jground  between  the  main 
■pect  of  their  pipes  and  their  houses,  and  to  lay  down  pipes  commwii* 
carried^under  catiug  from  the  one  to  the  other,  upon  payment  of  certain 
£pp?ying^'^''     yearly  rates  to  foe  agreed  on.    And  in  default  of  payment 

tiiose  towns     thereof,  the  defendants  are  authorized  to  remove  the  pipes; 

with  water*  r  r    » 

and  to  recover  the  arrears  by  distress  and  sale,  the  pipes  to 

be  restored  to  the  persons  who  originally  provided  them. 
By  Stat.  £  Geo.  4.  the  defendants  are  compelled  to  furnish 
a  sufficient  supply  of  water,  in  the  manner  directed  by  the 
former  acts,  to  every  inhabitant  occupying  a  private  dwelling 
house,  or  a  part  thereof,  in  any  part  of  the  said  towns,  for 
the  use  of  his  family,  at  certain  annual  rates  therein  spe- 
cified, and  varying  in  proportion  to  the  rent  of  the  houses  of 


TmiKiTT  n^Kif^  pouRTH  xneo.  IV.  St 

tbe  inhabilntoy  10/.  per  aonam  bemg  the  miximttiiiy  and       laSS. 
12«.  per  annum  tke  xmaianim  pf  auc^  ratH ;   and  when      ^^v^ 
water  is  supplied  for  any  other  piurpoae  tban  the  ooMunp-  «. 

tion  of  private  families^  a  further  rate  to  be  pnd  accofdtng  ^^^^^^^ 
to  agreement  betweoi  tbe  parties.    In  practice^  the  service       WoaKt. 
ppes  are  sometimes  put  in  by  the  company's  plumber,  and 
sometimiaa  by  the  p^nboa  Mffao  receive  the  water.    Some- 
times  the  tenant  bears  the  expence  of  the  serme  pipe  from 
the  main  pipe  to  his  premises,  and  sometimes  the  Company 
pay  it  forlnm,  and  charge  him  a  per  centage  in  addition  to 
his  water  rate  ;   but  the  tenant  alwaya  bears  Ihe  eipence  of 
die  pipe  within  his  own  premiaes.     The  Company  have 
stop  codn  in  tbe  different  streets,  to  regulate  dbe  direction 
of  the  water,  and  in  case  the  consumers  do  not  pay  their 
water  rate,  the  Company  may,  and  sometimes  do,  withdraw 
the  nippiy,  by  cutting  off  the  service  pipes.    By  32  Gee.  S. 
(an  act  for  qleaasing,  lighting,  and  wntchiog  die  streets  of 
Manche$tef  and  Salford)    certain  oommisstoneni  are  (bf 
sect.  99)  authorised  onee  in  every  year  to  ascertun  the  aums 
to  be  raised  by  rates  or  assessments  upon  the  inhabitants, 
''  and  to  raise  such  sums  by  rates  or  assessments  upon  all 
the  tennnts  or  occupien  of  nil  meaiuagea,  bouses,  waa^- 
faottses,  shops,  cellars,  vaults,  stables,  coach-bonses,  brew- 
houses,  and  other  buildings,  gardens,  garden-ground,  and 
other  tenements,  situate,  standing,  lying  and  bemg  within  the 
said  towns  respectiyqly^   according  to  the  annual  rent  ift 
Talue  of  the  same  respectively."     lu  pucsnanee  of  this 
daase,  the  Company  weie  duly  rated  in  respect  of  their 
office  and  yard  in  Mancke^ter,  io  which  aasessmeot  tfaejf 
have  ac^iMesced;  they  were  also  further  rated  ^  im  sespeot 
of  your  pipes,  trunki^  apparatus,  worits  and  tenements  ip 
the  township  of  ilamhuifr,  for  uA  concenriiig  the  oabv^F- 
ance  and  supply  of  water  in  that  township,  and  the  profits 
arismg  therefrom  in  the  same  township,  33/.  15s.^    The 
Company  have  no  property  in  the  township  of  Manchester, 
except  that  specified  in  the  assessment;   their  reservoirs, 
eDgines,and  engine-houses  being  in  the  town^tp  of  Beswick. 


The  King 
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Against  this  latter  assessment  the  Company  appealed.    The 
Sessions  were  of  opinion,  that  the  defendants  were^  under 
the  above  circumstances,  to  be  considered  as  bene6cial-  oic- 
^*WateJ^^   cupicrs  of  the  pipes,  &c-  mentioned  in  the  assessment,  and 
vroHK9.       confirmed  the  rate. 

Hiis  case  was  argoed  before  Bwfky,  J.,  Hotrogd,  J.,  and 
Be$t,  J.,  at  the  Sittings  held  at  fVeslminster  after  l^t  Hilary 
Term. 

J.  fVUHams,  StarkU,  Amutrong,  and  Courtenay^  argtoed 
in  support  of  the  order  of  Sessions,  and  cited  Rex  v.  The 
,  Rochdale  Water  Works  (c),  Rex  v.  Macdonald  {b),'Rex  v. 
Nicholson  {c).  Rex  v.  Bell  (d),  and  Rex  v.  JoHiffe{ey 

CoUtnan  argued  contra,  and  cited  2  Rol.  Jb.  67^  1. 7.  12. 
Com.  Dig.  tit.  Tenement,  E.  2.  Rex  v.  Bell.  Rex  v.  JoU 
life.  Hollis  ▼.  Goldfinch  (f).  The  Duke  of  Newcastle  v. 
Clark. (g).  Atkins  v.  Davis  (hy  Stanley  v.  White  (i),  and 
Rex  V.Bath {k). 

The  Court  look  time  to  consider  the  case,  and  the  judg- 
ment was  now  delivered  by 

Baylbt,  J. — ^The  question  raised  for  the  opinion  of  the 
Court  in  this  case  was,  whether  the  Company,  in  respect  of 
their  pipes,  trunks,  and  other  apparatus  for  supplying  the 
towns  of  Manchester  and  Sa/ford  with  water,  were  liable  to 
the  payment  of  rates,  under  the  32  Geo,  3.,  as  the  occupiers 
of  the  water-way ;  or,  in  other  words,  whether  their  occu- 
pation of  that  water-way  was  to  be  deemed  a  tenement 
within  the  meaning  of  that  act.    By  the  S9th  section  of  that 

<a)  1  M.  &  S.  634.  (/)  Ante,  vol.  ii.  316. 

(6)  It  East,  SU.  (g)  t  J.  B. Moore,  666. 

(c)  Id.  330.  (A)  Cald.  315. 

(<*)  7  T.  K.  698.  (i)  14  East,  332. 

(e)tT.  R.90.  (Jc)  Id.  609. 
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act,  **  the  tenants  and  occupiers  of  all  mossoages,  homes*'        IBU. 
warehouses,    shops,  cdlars,  vaults^  staUes, 


hnew-Jiooses,  and  other  baiMiogs,  gardens,  garden-groond,  «. 

and  other  tenemenU,"  are  made  liable  to* be  rated.  II  dote  ^^frnT* 
not  adopt  the  language  of  the  4d  Eliz.  c.  2,^  *f  land  and  *  Woast. 
bouses,"  but  it  conBoes.  itself  to  the  nvious  Unds  of  pr^ 
-perty  which  i  have  specified ;  the  word  **.  land  '*  is  no  where 
to  be  found,  but  the  word  "  tenement  "is  used ;  and  thet^ 
fore  the  decisions  upon  the  statute  of  EUxabdh  will  not 
apply  to  the  present  case,  unless  the  word  "  tenement  * 
here .  used,  is  to  be  construed  as  equivalent  to»  or  compre* 
bended  in,  the  word  "  land/'  TJm  is  an  act  .'<  for  cleansing, 
lighting,  watching,  and  regulating,  the  streets,  lanes^  pas- 
sages and  places  within  the  towns  of  Manchetier  and  Sal- 
fardf  and  for  widening .  and  rendering  more  commodious, 
seveial  of  the  said  streets,'"  &c.  One  of  the  chief  olgects 
of  the  act,-  therefore,  was  clearly  to  provide  for  the  proper 
security,  peace,  and  accommodation  of  persons  ^dwelling  in 
and  passing  along  these  towns,  and  the  rate  b  to  be  mAde 
«pon  those  persons,  namely,  upon  "  the  tenants  or  occu- 
piers of  any  messuage,!'  tec.  there  situate.  It  is  observable, 
that  wherever  the  word  "  tenement  "  occurs  in  the  act*  it  is 
invariably  associated  with  some  other  term  denotieg  a  bmU' 
sag  of  some  kind  or  other.  In  the  99th  section,  which  di- 
sects  the  commissioners  to  ascertain  the  sums  to  be  raised 
by  lates  or  assessments,  and  enumerates  and  describes  the 
persons  upon  whom  these  rates  are  to  be  made,  the  word 
**  tenement "  occurs ;  but  in  what  connexion  i  '*  Other 
buildings,  gardens,  or  garden  ground,  and  other  tenements." 
By  the  40lh  section,  the  demand  of  the  rate  is  to  be  left  at 
'<  the  dwelling-bouse  or  tenement  "occupied  by  the  person 
rated.  The  41st  section  recites,  that ''  several  messnages, 
dweHing^ouses,  &c.  in  the  town,  .are  let  out  in  lodgings  and 
tenemeitfs  to  diflferent  tenants,"  and  provides,  that ''  every 
such  messmq^e  and  dwellingnbQuse,  or  tenement,"  shall  be 
liable  to  a  rate.  These  are  the  principal  instances  in  which 
the  word  '*  tenement "  is  used  ia  the  course  of  the  act,  and 


lasa       Atm  t&ese  irat^noes,  coteideribg  the  ibanifiM  object  of  .Am 
Tlie  Kx»B     '^^  '^  ^^  association  in  whidi  we  find  this  word^  n^e  ate 
^^     .^-  io  consider  m  what  sense  the  l^ridatnre  mtended  to  use  i^ 

Watbr  and  how  it^  ought  properly  to  be  applied.  The  cooBtant 
^^'"*  omission  of  the  general  and  obvious  word  '<  land|^  andihc 
introdnction  of  the  terms  ''  gardens  or  garden-ground,^ 
dearly  imply  Aat  land  in  general  was  not  intended  to  be 
made  the  subject  of  the  rate.  The  object  of  the  actwaa 
to  give  protection  and  security  to  the  inhabitants  in  ikkk 
persons  aiid  their  property ;  and  therefore  houses,  and  angf 
species  of  propcirty  appertaining  to  residency  and  to  trade, 
are  carefully  enumerated^  and  are  reasonably  made  the  snb» 
jects  of  the  rate,  because  they  partake  of  d^e  benefit  a& 
forded.  But  why  were  gardens  and  garden-ground  to  be 
incltided,  if  land  in  general  was  not  i  For  this  very  sensible 
reason :  garden-grounds  in  die  immediate  vicinity  of  a  large 
and  popidous  town  are  an  extremely  valuable  species  of 
property,  and  ate  also  extremely  open  to  depredation  and 
injury,  and  the  improvement  in  lightii^  and  watching  these 
towns  would  be  the  means  of  afibrdtty  very  important  pro* 
tection  to  property  of  that  nature  in  their  neighbourhocMi, 
(and  would  therefore  properly  render  such  property  die  sub* 
ject  of  charge.  Gardens  and  garden-ground,  therefore^ 
with  reference  to  this  act  of  parliament,  are  properly  dis* 
tinguishable  from  land;  while  land  in  general,  and  partiett«> 
larly  pasture  land,  and  other  species  of  real  property,  such 
as  are  included  under  that  general  denomination,  are  as  pro^ 
perly  comprehended  in  Ae  statute  of  EHzabeih,  as  afibrding 
large  incomes  to  the  proprietors,  and  consequently  supplying 
the  means  of  contribution  towards  the  public  expenditure. 
But  theise  latter  kinds  of  landed  property  are  omitted  in  this 
act  of  parliament,  because  they  can  derive  no  important 
protection  or  equivalent  advantage  from  the  impfet)vementB 
which  it  b  the  object  of  the  act  to  effect.  We  are  ther^ 
fore  of  opinion,  that  the  word  **  tenement/'  as  used  in  this 
atatute,  is  not  equivalent  to  die  word  **  land  "  in  the  statute 
of  £UzaO€th,  and  that  the  property  in  question  is .  not  a 


^  teateicnit "  ^rtthm  tfce  pUn  ttd  Cut  mathingof  tM  k|^».  JMS. 
htuii»  io  tbis  ttelule»  ^nd  oonsequendy  is  not  liaUe  to  tte  ^-^v^>^ 
pi^mait  of  tkifl  rate.     For  di^te  reasoos  we  think  thai  tho  «. 

Older  of  SessiooicoiifinDiog  the  rate  upon  thtf  defendatttt,  ^^Wimut** 
;  be  quashed*  Woaai. 

Order  of  Sassioiat  qnashed. 


English  V.  Caballbko,  and  Wife. 
___ 

X  HE  defendant's  wife  hanng  been  arrested  dlone,  upon  Where  thewife 

a  biU  of  Midikmx  issued  against  bodi,  for  a  debt  cbn-  vmbLmdoi^ 

tnMrted  bj  her  before  Bmniage»  a  rule  nisi  was  granted  ou  4  ^^^S!^^ 

former  day,  for  quashing  the  writ*  upon  aU  affidavit  of  tba  *  ^"t  iatned 
.  -  against  kiw* 

husband,  statbg  ffaot  before  and  at  the  time  the  writ  wai  is*  band  aod  wife, 

sued,  he  was  in  the  actual  employment  of  his  ExoeUency  the  £Lr?"^^J5t 

ambassador  of  bis  Majesty  the  King  of  Spmn  to  this  country,  {^^^^ 

wlu>  had  been  acknowledged  and  ivoeived  as  sudi)  at  se*  imtbaDd  twore 

ecmd  secretary  to  the  said  embassy,  and  Aait  his  empbyment  at^tfae  time  of 

as  such  secretary  consisted  in  writing  dispatches  and  odier  ^^?"]^  ^ 

oiBoinl  documents  and  communicatioos  for  his  said  Excels  taal  employ. 

hpcy>  in  which  deponent  had^  since  his  residence  in  this  !!!^buMdor, 

country,  been  ^^opslantly  employedj  aod  was  in  daily  attends  rttooda^'^ 

aoce  upon  his  said  Ezcelleocy  ^  and  that  deponent  was  not  a  np^n  iiim  \m 
...  .  1  -      1      •  1  •         -    .      writing  dis- 

trader  m  this  coimtty  withui  the  intent  and  meaning  of  the  patchei  and 

laws  relatingio  bankrupts.  .  t^^^ 

Campbell  now  Aewed  cause,  and  contended^  first,  that 
the  rale  sought  too  Biuch#  in  requiring  that  the  writ  shoul4 
he  quashed,  even  supposii^  the  defendant  and  his  wife  to  be 
protected  by  the  stat.  lAntie^  c.  12.  because  the  writ  waf 
still  good  as  serviceable  process ;  and  second^  that  the  affi« 
davit  upon  which  the  rule  was  Obtained,  was  insufficient  to 
entitle  the  defendant  to  his  privilege.  It  wa^  defective  iu 
several  particulars.  The  name  of  the  ambassador  was  not 
asentioned ;  it  did  not  state  that  the  defendant  was  a  domes* 
tic  servant  of  the  ambassadoc,  nor  when  he  was  first  .eua- 
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1823.       -ployed,  nor  that  he  was  eiiiplojed  inthe  aimbttRlador^t  house. 
^"^^^^"^      But  indepeodeiitly  of  these  defects,  the  husband  did  not 
9.  come  within  the  reason  of  the  privilege,  becanse  it  was  the 

Cabaiobro.  ^^  ^y  ^jj^  ^^^^  arrested,  and  she  mig^t  be  bailed  without 
any  inconyenience  to  the  husband.  He  produced  an  affi- 
davit that  the  defendant's  wife  was  an  English  woman,  and 
was  possessed  of  property  in  her  own  right  exceeding 
1000/.  per  annum.  Under  such  circumstances,  this  being  a 
case  of  considerable  suspicion,  such  an  application  was  not 
to  be  encouraged. 

Tindali  contrd^  contended,  that  the  rule  was  properly 
framed  for>  the  purpose  of  quashing  the  writ,  inasmuch  as 
the  statute  (s,  3.)  declared  that  the  writ,  if  improperly  is- 
sued, should  be  deemed  and  adjudged  to  be  utterly  null  and 
▼oid,  to  all  intents,  constructions,  and  purposes  whatsoever. 
Then  as  to  the  affidavit,  he  insisted,  that  it  was  sufficient, 
in  stating  .positively  that  the  husband  was  in  the  actual  em* 
ployment  of  the  Spanish  ambassador,  as  second  secretary^ 
and  that  he  was  in  daily  attendance  upon  his  Excdlency,  in 
the  discbarge  of  the  duties  of  his  situation,  and  4;onse« 
quently  he  came  expressly  within  the  principle  of  the  act, 
and  of  decided  cases.  It  might  be  true,  that  the  husband 
himself  was  not  arrested,  but  being  liable  for  his  wife's 
debts,  he  was  virtually  affected  by  the  proceeding,  and  was 
entitled  to  the  relief  which  the  statute  afforded. 

Abbott,  C.J. — I  am  of  opinion  that  the  affidavit  is 
not  sufficient  to  call  upon  the  Court  to  quash  the  writ.  If 
the  husband  shall  be  arrested,  he  may  relieve  himself  by 
making  a  better  affidavit.  -  In  his  present  affidavit,  he  has 
not  stated  that  he  is  a  domestic  servant,  nor  does  he 
^  state  any  thing  to  shew  that  he  is  within  the  reason  of  tlie 
privilege.  The  affidavit  merely  states,  that  for  some  time 
previous  to  the  issuing  of  the  writ,  he  was  in  the  employer 
ment  of  the  ambassador,  as  second  secretary,  and  that  as 
such  secretary,   his  employment  consisted  in  writing  dis« 
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pstdies  and  other  afficanl  doanneiits  and  commanicntions,        18991 

and  that  he  was  in  daily  attendance  upon  his  Excellency ;  but 

he  does  not  state  when  he  was  first  employed,  when  the  am- 

badtador  came  to  this  country,  nor  does  he  say  that  he  is    C^»^"'*»<>* 

employed  in  the  ambassador's  house.     These  are  defects 

which  we  are  bound. to  attend  to;  particularly  when  dieie 

are  strong   circumstances  of  suspicion  suggested  on  the 

other  side. 

•  HoLROYD,  J.  (a). — I  am  of  opinion  that  the. defendant 
does  not  bring  himself  within  the  statute.  There  is  no  ser- 
vice stated  at  the  ambassador's  house.  It  does  not  follow, 
por  is  it  to  be  taken  for  granted,  that  the  writ  is  absolutelj 
void  because  it  has  issued,  unless  put. in  force  by  an  arrest ; 
and  the  plaintiff  may  not  choose  to  arrest  the  husband. 

Rule  discharged  (fi): 

(a)B(iyZey,J.,aDdBeit,J.,were  RM^eefc,  d  T.  R.  79.      FSni  v. 

absent.  De  Loyoat,  M.  4t  Geo.  3.   3  Burr. 

(b)  Vide   NooeUo    ▼.    Too^ood,  1G76.    4 Id.  1481. 

ante,  vol:  ii.  833.    Hopkm  y.  De  -  ' 


Ellis,  Clerk,  v.  Arnison  (a). 

CyOVENANT  upon  a  lease  of  the  small  tithes  of  certain  I"  cownant 

1  J   •      t  •  1      <•  rf        •■«-     I         .1  for  not  setting 

garden-ground  m  the  parish  of  East  Moulsey,  m  the  county  ont  liUies  of 

of  Surrey.      The  defendant  pleaded  non  est  factum,  and  g^^llafdefen^ 

several  special  pleas  founded  upon  an  inclosure  act  for  in-  ^*"5  P'»<*«<* 

closing  the  waste  of  the  said  parish,  of  which  plaintiff  was  act,  by  which 

T     1  J     .       .^  •  .         i.    .  the  pUintiff 

perpetual  curate,  and  whereby  a  certam  portion  of  the  waste  receitedaoal- 

was  allotted  to  him  in  lieu  of  all  tithes.    To  one  of  the  Jj^ie^ands  in 

special  pleas  there  was  a  demurrer,  and  iudsment  thereon  the  parish,  in 

/     .1         1  .    •«.  ,  1  1  -  -  Uen  of  tithe, 

lor  the  plaintiff ;    and  upon  another  plea,  containing  an  bnt  omitted  to 

issue  of  fact,  the  Jury  upon  the  trial  found  for  the  defend-  commilMonlw 

(a)  Vide  ante,  vol.  ii.  161.  ««<>««•  *•"«  *°- 

^  '  closnre    act  . 

had  made  their  award  in'pacsnance  thereof,  and  after  a  finding  for  the  defendant  by  the 

Jnry  npon  an  iisUe  of  fact,  the  Conrt  entered  judgment  for  the  plaintiff  non  obstante 

veredicto* 
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182&  ^^  Oa  a  former  day,  a  rule  nisi  was  obtained  to  entei 
judgment  for  the  plaintiff  upon  that  plea,  non  obstante 
veredicto,  and  now,  on  shewing  cause,  it  appeared  that 
Abkisoit/  tlie  inclosure  act  on  which  the  plea  was  founded,  had 
been  set  forth,  by  which  the  commissionere  therein  named 
were  directed' to  make  their  award  for  allotting  and  inclosing 
the  waste  land  therein  mentioned,  but  there  was  no  aver^ 
ment  in  the  plea,  that  the  coinmissioners  had  in  fact  made 
any  award,  nor  any  statement  of  the  award  itself,  and  the 
^ttestibn  was,  whether  this  omission  was  .a  sufficient  ground 
for  the  motion. 

Copley,  S.  6.,  on  shewing  cause  against  the  rule,  was 
•topped  by  die  Court. 

D»  F.  Jones,  contrd,  contended  that  this  was  an  imma- 
terial fact,  and  not  pertinent  to  the  issue ;  and  at  all  events 
the  objection  was  cured  by  the  verdict ;  but 

The  Court  were  clearly  of  opinion  that  the  objection  waA 

fatal.    The  plea  set  forth  the-  act  of  parliament,  by  which 

the  matter  in  question,  upon  which  the  defendant  relied,  was 

to  be  effected  by  the  award  of  the  commissioners.    Unless, 

therefore,  the'  plea  stated  in  fiict  that  an  award  had  been 

made,   the  terms  of  the  act  had  not  been  complied  witli^> 

and  judgment  must  be  given  for  the  plaintiff  non  obstante 

veredicto* 

Rule  absolute. 


By  the  prac-* . 


Key  t,  Browne. 

JL  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 

tice  of  this      ^hy  the  declaration  delivered  should  not  be  set  aside  for  ir- 

Court  a  plain-  ...  — -, 

liff  canoot  de«  regulanty,  with  costs.    The  object  of  the  motion  was  to 

«sac!upo]i  pro!  obtain  the  judgment  of  the  Court  upon  a  point  of  practice, 

Ste  kS^retara  °*"®'y»  whether  in  K.  B.  a  plaintiff  can  declare  de  bene 

af  tbe  leriB.    esse,  upon  process  returnable  on  the  last  return  of  the  Term. 
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Wilde  ibewed  cause,  and  contended  for  the  tffirmathe  of 
the    proposition.      He  referred   to  the  Rule  of  Cour^ 
T.  22  Geo.  3.  (a)  and  contended  that  the  operatioo  of  that 
rale  was  not  to  confine  declarations  de  bene  esse  to  process     Baows& 
returnable  as  therein  mentioned^  but  only  to  regukle  the 
time  wherdn  the  defendant  is  to  plead  to  such  dedaradoas 
on  process  so  retumai>le.    He  insistedi  that  this  jrfabtiff 
might  declare  de  bene  esse  upon  any  process,  whenever  ••• 
tumable,  but  if  it  were  not  returnable  before  the  last  return  of 
the  Term,  the  notice  to  plead  must  not  be  in  four  er  eight 
days,  as  mentioned  in  ^  rule,  (since  the  rule  did  not  extend 
to  such  declarations  de  bene  esse»)  but  the  defendant  would 
in  that  case  be  entitled  to  an  imparlance^  and  the  notiee 
should  be  to  plead  within  the  first  four  days  of  the  npxt 
Term.    He  relied  upon  1  Sd.  Pr.  £4£,  3.   Jbbey  v.  Mar^ 
Om  {by    RoUesion  v.  Scoti  (c).    Kent  v.  Yaie$  (d),  and 
urged  that  the  practice  of  C.  P.  might  reasonably  be  adopted 
in  this  Court  (e). 

ChUty,  contri,  was  stopped  by  the  Court. 

Abbott,  C.  J^— I  am  pf  cypiniOB  that  a  plaintiff  by  the 

(a)  R.  T.  it  Geo.  3.  1782.    It  is  ordered,  that  apon  all  proceis  to  be 
iiMed  ovt  of  tiiig  Colirt,  retomable  btfort  the  laH  fetntn  of  any  Temi, 
.where  no  affidavit  sheU  be  aiade  aed  filed  of  tfaeaansa  of  action,  the 
plaintiff  may  file  or  deliver  hit  dedaraUon  de  bene  esse  at  the  letwn  of 
laeh  pfocesa,  with  notice  lo  plead  in  eight  days  after  the  filing  or  de- 
Uvery  tte^f ;  and  if  the  deftndaat  doth  not  fits  oainaMm  laiH,  and 
plead  within  the  said  eight  days,  the  ^plaintiff  having  filed  coauaoa  bail 
for  such  defendaht,  may  sign  judgment  for  want  of  a  plea  :   And  npoa 
aUspehpdrdeast,  where  an  affidavit  is  made  and  filed  of  the  cause  df 
action,  the  declaration  may  be  filed  or  delivc|«d  de  hem  ease,  at  tl» 
retnm  of  snch  process,  with  notice  to  plead  in  four  days  after  the  filing 
or  deOvery,  if  the  action  be  laid  in  Lmitm  or  MiddUux^  and  the  dcfen* 
dant  Uve  widiiB  twea^  .miles  of  Lsadsn ;  «Bd  ia  eigha  days,  if  tlw  aotion 
.    be  laid  in  any  other  connty,  or  the  defendant  live  above  twenty  miles 
from  Ltmim :  Provided  the  declaration  in  eithelr  case  l>e  filed  or  de- 
^verad,  a^d  pKiUce  thcaeoC  giveo^  fear  days  exdoalfie  befoie  Um  end^f 
the  Term,  and  a  rale  to  plead  be  duly  entered. 
{h)  1  H.  Btack.  533.      •  (0  See  R.   M.  10  Ges.  f.  and 

(«)  5  T.  R.  37ft  »..  3  Geo.  S.  C  P.  and  Pr.  Rfeg. 

(d)  1  Maiah.  587,  i^s,.  R.  B.^Jd  Gm^S.C  P. 
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1829.  praciice  of  this  Court  cannot  declare  de  bene  esse  upon 
process  returnable  the  Idst  return  of  the  Term.  It  is  clear, 
that  declaring  de  bene  esse  is  only  under  the  authority  of 
Brown<.  a  rule  of  Court,  T.  2£  Geo.  3.  The  rule  of  this  Court 
allows  a  plaintiff  to  declare  de  bene  esse  upon  process  re- 
turnable the  first  or  second  return  of  any  Term.  It  is  con- 
tended, that  although  that  -rule  is  thus  expressly  worded^ 
still  the  plafaitiff  may  declare  de  bene  esse  upon  process  re^ 
tumable  On  a  later  day,  and  that  the  rule  may  be  so  con- 
strued as  to  give  such  a  permission.  I  cannot,  however, 
see  that  it  was  the  intention  of  thie  Court,  that  the  party 
should  Jiave. liberty  todedkre  de  benci  esse  upon  process  re- 
turnable thb'last  return  of  the  Term.  In  C.  Pi  th^re  is  ati 
express  liite,  in.  teims  authorising  the  party  to  declare  de 
bene  esse  upon  process' retumable«the  last  return.  *  Whether 
it  may  be  expedient  to  alter  our  practice  in  this  particular 
by  a  new  Rule  of  Court,  .is -a  matter  for  future  consideration 
of  the  Judges,  but  at  present  we  are  to  expound  the  rule  ak 
Ve  find  it  laid  down  by  our  predecessors. 

Baylbt,  J.— I  am  of  the  same  opinion ;  and  I  think  it 
would  not  be  desirable  to  introduce  a  new  rule,  unless  it  was 
also  expedient  to  lay  down  a  rule  that  the  defendant's  plea 
must  be  of  that  Term  in  which  the  process  is  returnable*; 
and  if  this  were  to  be  the  case,  where  the  process  is  return- 
able on  the  last  return,  it  would  be  productive  of  great  in- 
convenience to  the  defendant.  I  think  the  rule  respecting 
declarations  de  bene  esse  was  never  intended  to  apply  ex- 
cepting in  those  cases  where  the  plaintiff  is  entitled  to  a  plea 
of  the  Term  in  which  the  writ  is  returnable.  I  observe  that 
in  the  case  of  Abbey  v.  Martin,  the  Court  do  not  give  any 
reasons  for  their  decbion,  but  state  shortly  that  the  proceed- 
ings were  regular.  There  is  very  good  reason  why  a  plain- 
tiff should  be  entitled  to  declare  de  bene  esse  if  the  writ  is 
returnable  on  any  other  return  day  except  the  last,  because 
in  a  country  cause,  he  may  be  in  a  situation  to  try  at  the  en- 
suing assizes }  and  if  it  is  a  town  cause^  he  may  be  in  a  situ- 
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atioD  to  try  atfbe  fint  sittiogs  in  tbesucceeiBng  Tenn ;  b«t        182a. 
not  to  if  the  writ  isl  tetuniable  on  the  last  letmu 

HoLROYD,  Jw — It  appears  to  me  that  the  phdatiflF  can- 
not declare  de  bene  esse  .when*  the  process  is  returnable  on 
Ae  kst  retnrn  o£  the  Tenn.  ,  In  C.  P.  'the  plaintiff  can  tij 
St  the  Adjourned. Sittiiigs,  which  cannot  be  done  in  this 

Court*.  .  '  

Rule  tbsolttte  (tf )•    ' 

*  (c)  See  Com.  Dig.  tit  Pleader  C.  3  Smith  R.  551 .  IS  East,  1  id. 
1.4.  5.  Cm.  Pr.  C.  P.  1ft.  Pr.R. .  Cat.  Pre.  C.  P.  68.  TIdd,  590.  * 
Beg.  145.    R.  T.  80ee.5.   C  P. 


MORLANO  if.  WXSTON. 

dafinida 
House 


'H£  dafinidaot'  being  in  confinement  in  the  MiddkieT  After  dedars- 
rase  of  Correction,  under  sentence  of  this  Court  for  a  lasae  whkJi 


joined  IB 


misdemeanor^  was  brought  up  by  habeas  corpus,   to   be  7^"!"^^ 

charged  ineaeciiUon  in  an  action  at  die  suit  of  the  pbdn-  dsnt  on  6th 

tiff^  under  the  following  circumstances  :-^A  declaration  was  aoogDorit  for 

delivered  iif  JEader  Term,  lS£d,  and  there  was  a  plea  and  ^t^tLd^ 

issDe  thereon,  in  Tn$iiiy.  • '  A  negociation  then  took  place  ^*J^»  ^ 

between  the  parties  for  a  cognovit,  which  was  given  on  the  discharge  of 

^tb  Nooeaiforilast,  and  on  the  Ilth  of  that  month  die  defend  HUmy,'  piaL- 

dant  surrendered  to  the  custody  of  >  the  marshal  m"^^  diicbarg^  fi|^f^^^  "^ 

of  hie  bail.    Hie  pbdntiff  ^did  not  enter  up  JBnal  judgment  ment:— Held, 

natil  HilaryTenx  last,  and  now  in  Easier  T6rm'(^e  defen-  he  nO^ht    ^ 

dant  having  been  removed*  from  the  custody  of  thi  tearshal  /^|^|^  ^ 

to  the  Uiddiesex  House  of  Correction  on  the  4th  Dtceni-  «cDtioD,thoagh 

.  .  the  latter 

btr  bflt). proposed  to  charge  the  defendant  in  execution,  and  might  have 

the  question  was,  whether  he  was  at  liberty  so  to  do  by  the  ^(|!^[^T 

practice  of  the  Court.  •*•*•• 

F.  Pollock,  for  the  defendant.  It  is  quite  clear,  that  by 
the  practice  of  the  Court,  if  a  trial  of  the  cause  had  been 
had  at  the  Sittiogs  fter  Trmtfy,  the  plaintiff  mij^t  have 
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182&  ptdc^ed.to  judgmeBt  and  esaoutioA  widiki  Mickadmoi 
and  Hilary  TenoMi  The  qaestkni  ki  whether  a  cogoott^ 
given  in  lieu  of  a  trial,  ^hich  would  have  enabled  the  plain^ 
Wanoifi  1^  iQ  enter  up  judgment,  and  take  out  ekecution  lo  the 
aawe  way  a»  if  a  trial  had  been  had^  aUowe  him  to  placa 
binuelf  in  a  different  jAUiittion,  because  no  trial  has  been 
bad.  l(  giving  n  cy^gno^t  be  equivalent  to  a  trial,  the  phunr 
tiff  should  have  caused  the  defendant  to  be  charged  ia  exe*^ 
cutioD  within  two  Terms  next  after  the  surrender,  of  which 
two  Terms  the  Term  of  surrender  is  one  (a).  The  defen- 
dant, therefore  ought  tq  ba^  been  chaiged  in  execution  in 
Hilary,  and  the  plaintiff  having*  neglected  so  to  do,  he  waa 
supersedeable,  and  cannot  be  now  charged  in  execution ;  the 
'  rule  being — once  supersedeable,  always  supersedeable.  He 
might  have  been  superseded  in  Hilary  vacation,  but  having 
been  removed  from  the  *  custody  of  the  marshal  to  the 
House  of  Correction  in  execution  of  a  aentem^  of  this 
Conrty  he  did  not  think  it  n^cesfary^ 

Wiehiman,  contrd,  was  stopped  by  the  Court. 

i 

Feb  Curiam. — ^We  are  of  opinion  that  diis  defeudant 

was  not  supersedeable  for  want  of  being  charged  inrexscu-r 

'  tion/    Perhaps  he  might  have  been  supeiaedeable.  for  the 

pluntiff 's  neglect  in  pot  profceedjng  to  aign  Bnal  judgment^ 

but  not  so  for  ^ant  of  basing  cbaiged  in  execution.    The 

plaintiff  signed  fii»al  judgment  in  JBf&vy  Term,  and  he  had 

^^  w^Ib  of  Efuier  T^moi  to  cbaige  him  in  execution^lmt 

it  is  no  reason  for  not  chftiging  him  in  execHtion,  ibat  he 

might  on  a  former  pqcaiion  be  aupenedeable.  It  is  expressly 

laid  lown  in  ruU,.t)iat  under  .theae  circumstances  :a  defend* 

ant  may  be  charged  in  execution..  . 

*    ^  Defendant  was  then  charged  in  execution,  and 

remanded  to  his  former  custody, 
(tf)  TIdd,  4S6..  *     ' 
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NUTTALL  V.  MlRB. 

J[  HIS  was  an  action  on  ao  attorney's  bill>  and  the  plain-  An  tttomey't 
tiff  recovered  a  verdict  for  the  full  amount  at  the  last  A»-  frrredTlror  iaK« 
sizes  for  the  county  of  Nottingham.    On   a  former  day  a  *^^i*fcf"th# 
rule  nisi  was  obtained  to  refer  the  bill  to  the  Master  for  MX  \ 
lasation,  on  the  terms  of  bringing  the  amount  of  the  verdict 
ittto  Court  within  four  days,  but  without  any  stay  of  pro- 
ceedings*   On  shewing  cause  now,  the  question  was,  whe* 
ther,  after  verdict,  the  plaintifTs  bill  could  be  taxed. 

The  CofTRT,  with  great  reluctance,  made  the  rule  abso- 
lute, and  observed  that  they  were  by  no  means  disposed  to 
encourage  the  practice  of  taxing  an  attorney's  bill  after  ver- 
dicty  inasmuch  as  it  tended  to  create  additional  delay  and 
expence.    The  bill  ought  always  to  be  taxed  before  trial. 

*  Rule  absolute. 

S,  3f ;  PhiOip$  for  the  defendant,  and  Balguy  for  the 
plainftii^  who  relied'  upon  JVitliams  v.  FritA  and  Hot^per 
w.Titt(a). 

(a)  1  Doif .  198. 


Painb  t>.  Gawdery, 

vf  N  shewing  cause  against  a  rule  for  discharging  the  de-  Defenilant  be- 

fendant  oot  of  custody  on  filing  conamon  bail,  the  facts  dis-  ^jthin  mA^^ 

closed  on  aflUavit  were  these  -.—The  defendant  bemg  in  the  •'^J^jiij??'  . 

custody  of  the  sheriff  of  tlie  city  of  Bristol,  plaintiff  lodged  a  detainer 

a  detainer  against  him  in  the  City  Court,  but  afterwards  b^dUcontina. 

diseootintMd'ihe' action,  from   an  apprehension   that   thf  ^,^'}r^^*^^f*" 

defendant  might  successfully  plead  to  the  jurisdiction ;  and  plea  to  the  Ju» 
•    ^  .       «  *     1    «  1  rudiction,  and 

before  the  latter  had  been  put  to  any  expence,  sued  out  a  then  arrested 

the  defendant 
in  this  Conrt,  withoat  having  paid  hit  own  costs  of  the  first  sniti^Held,  that  the  defen* 
dant  was  not  entitled  to  be  discharged  on  filing  common  bail,  the  second  salt  not  being 
fexatioos. 

VOL.111.  C 
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latitat  in  this  Court,  upon  which  he  was  arrested,  and  now 
detained  in  custody.  It  was  alleged  in  the  defendant's  affi- 
davit, that  the  plaintiff  had  discontinued  the  first  suit  with- 
out paying  his  own  costs;  that  he  had  a  good  defence  upon 
the  merits,  and  that  the  detainer  had  been  lodged  to  harass 
and  imporerislrhim. 

Chitty  shewed  cause  against  the  ruloy  and  contended,  that 
a  judgment  in  the  inferior  Court  could  not  be  plead^  in 
bar  of  this  suit  in  the  superior  Court,  and  consequently  that 
two  suits  might  be  going  on  at  the  same  time  in  the  two 
Courts,  for  the  same  cause  of  action ;  and  that,  as  the  defen- 
dant was  in  custody  before  the  first  detainer,  he  had  not 
'suffered  any  injury  from  having  two  instead  of  one  lodged 
against  him. 

* 

Godson,  contrd,  insisted  that  the  defendant  must  be  dts- 
chained,  first,  because  the  discontinuance  of  the  first  suit 
was  not  complete  until  the  costs  were  paid ;  Moiling  v. 
Buckholtz  {a)\  and  second,  because  it  was  dbtinctly  sworn, 
and  not  denied,  that  the  detainer  was  lodged  to  harass  and 
impoverish  the  defendant.  Williams  v.  Thacker  (6X 

Pbb  Curiam  (c).— Without  giving  any  opinion  as  to 
whether  the  judgment  in  the  inferior  Court  would  be  a 
bar  to  the  suit  in  this,  we  thmk  thia  rule  ought  to  be 
discharged,  on  the  ground  that  nothing  vexatious  has  been 
done  towards  the  defendant.  The  plaintiff  finding  defen- 
dant in  custody,  lodges  a  detainer  against  him,  but  being 
afraid  of  having  his  claim  defeated  by  a  plea  to  the  jurisdic- 
tion, he  sues  him  again  in  this  Court,  which  we  think  he  was 

at  liberty  to  do. 

4  Rule  discharged,  without  costs. 

(fl)  3  M.  &  S.  16S.  (0  Bmfleyf  J.,  and  Bui,  J.,  were 

(6)  4  J.  B.  Bf  oar«,  tM.  abteat. 
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IMS. 

The  Kino   v.  The  Justices  of  the  Hunbksd  of 
Cashioburt. 

JSROUGHAM  moved  for  a  certiorari  to  remove  a  con-  ^  ctfttoiari 
yiction  under  the  stat  5  Anne  for  killing  game,  for  the  piir«  raaove  pro- 
pose of  having  it  quashed  for  insufliciency,  there  being  no  pcMUhftataiM, 
appeal  given  by  the  statute  to  the  Sessions.    He  admitted  ^Sy^ttSiIia* 
that  the  objection  was  not  apparent  upon  tlie  face  of  die  avwy,  aad  an 
conviction,  but  arose  upon  the  form  of  the  information.  uStiuileM  it  to 


Upon«hich  S?;^t: 


Thki  Coart 
The  Court  said,  on  the  authority  of  Rex  v. Luton  (a),  thai  .wUl  not  taka 

unless  the  objection  appeared  on  the  fiice  of  the  conviction  fonHa  defect 
itself,  no  notice  could  be  taken  of  it.    And  referring  gene-  ^f^^^S^^ 
rally  to  penal  statutes,  they  observed  that  this  was  the  go-  pcaal  stataie, 
veming  principle  with  respect  to  the  writ  of  certiorari,  and  pc«n  on  tke 
the  right  of  appealing  to  the  Sessions,   namely,  that  the  eooTieLm  iu 
certiorari  always  lies,  unless  it  is  expressly  taken  away,  and  •^^ 
an  appeal  never  lies,  unless  it  is  expressly  given  by  the 
statute;  and   inasmuch  as  the  statute  5 ^unf,  c.'I4.  does 
not  give  an  appeal  in  terms,  there  is  no  mode  of  re-consider- 
ing the  adjudication  of  the  Justices,  but  by  removing  the 
proceedings  by  certiorari,  but  with  thb  restriction,  that  no 
<^jection  can  be  taken  unless  it  appears  upon  the  face  of  the ' 
conviction  itself,  and  not  upon  any  collateral  proceeding. 
The  Court  added,  that  if  thel-e  was  any  substantial  ground 
for  complaint,  it  was  stilt  open  to  the  party  to  seek  redress 
by  a  motion  for  a  criminal  information. 

Rule  discharged. 

(a)  5T.R.  S38. 


c  ^ 


36  CASES  IN  THE  KINO'S  BXKCR^ 

IBM. 


The  King  v.  Casson  and  Others. 

The  statate  A.^  order  of  Sessions  having  been  made  confirming  an 
H.  80.'  pro-'  '  order  of  two  Justices^  for  diverting  and  turning  a  certain 
rooval  *by  ccr-  ^^'gl^^ay  in  the  county  of  Merioneth,  the  proceedings  wcre^ 

tionri  Into  this  at  the  instance  of  the  defendants,  returned  by  certiorari  into. 
Court,  of  any'  .  . 

poceedings      this  Court  for  the  purpose  of  having  them  quashed  for  in- 

t  of'^^rt*    sufficiency.    After  the  proceedings  had  been  so  rempyed. 


aD^rder  WM  ^^®  prosecutors  obtained  a  rule,  calling  on  the  defendants  to 
made  1^  two  shew  cause^  why  the  said  writ  of  certiorari  should  not  be 
coafirmed  by  quashed  quia  improvide  emanavit,  and  a  writ  of  procedendo 
foriWverttoirh-*^^^®^'  On  shewing  cause  agsdnst  this  latter  rule,  and  a 
af^J^pro-  peremptory,  rule  for  quashing  the  orders  for  diverting  and 
tht  aooiorlty  turning  the  road  in  question,  two  points  were  raised ; 
alieged>^lS^  first,  whether  the  order  for  diverting  the  road  was  a  pro- 
^l^iEe'fo'"^.  ^^®^'°8  iu  pursuance  of  13  Geo.  3.  C..78.  and,  second, 
litiet  requiredl  whether^  assuming  it  not  to  be  such  a  proceeding,  a 
Ueldy^bat  the  certiorari  would  lie  at  common  law.  On  the  face  of  the 
stilTtektti^  proceedings  returned  under  the  certiorari,  the  order  of  the 
way ;  and  af-  two  Justices  for  diverting  and  turning  the  old  road  in  ques- 
ceediags  had  tion,  after  describing  the  old  road  according  to  a  plan  an- 
veniov!^  t^  nezed  thereto,  and  pointing  out  a  more  convenient  course. 
Court  qoaihed  ^Ifo  described  in  the  plan  (but  without  naming  the  ownera 
qnU  improvide  of  the  Unda  through  which  the  new  road  was  proposed  to 
rrl^Med^to  dU-  ^  Carried)  proceeded  to  order  as  follows :  **  We  do  hereby 
elency*or*  hi?'  order,  that  the  said  highway  be  directed  and  turned  through 


sntBcieBcy  of  the  lands,  and  according  to  the  line  marked  A.  in  the  plaa 

Qutfre/ivhe*  hereunto  annexed,  and  that  the  surveyors  of  the  highways 

^r'^divertii^'  ^^^  ^^®  ^^^^  parish  of  Festiniog,  where  the  old  road  lies,  da 

and  tarpiog  an  forthwith  proceed  to  treat  and  make  agreements  for  the  re- 
old  road,  need  *^                                     .            ® 
set  out  the  compeuce  to  be  made  for  the  said  ground,  and  for  the  form- 

owners  of  the  ^ug  the  said  new  road,  and  for  the  making  such  fences  and 

ii^fcMbe°new  ^*^^'*®®  *«  shall  be  necessary,  in  such  manner,  with  such  ap- 

road  is  pro-  probation,  and  by  pursoine  such  measures  and  directions,  in 

posed  to  be  ,,             '            ^  ^           ^     ,       ,               .     ,  .       , 

carried.  all  respects,  as  are  warranted  and  prescribed  by  the  statute 

made  in  the   13th  year  of  the  reign  of  his  Majesty  King 

Geo,  3.  for  the  amendment  and  preservation  of  the  high- 
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irijt,  and  et^  aubtefiieiit  aet  or  «cti  rchti^g  thereto;  u4 

we  do'onler  an  cqndl  atitssmettt  not  ^noee^og  tbe  nte.oC 

abpence  b  the  pound  to  be  ntad^  &e.  upen  «U  and  eyery 

the  occupieiB  of  Itads,  8Cc«  in  the  said  perufij  aad  that  Uie      CAwea, 

money  ariaiqg  therefcdm  be  paid  aod  applied  in  making  such 

recompeace  and  aatiafactioB  as  aforesaid^  pumaiit  to  the 

£rections  of  the  said  acts,  &c.^ 

W.  E.  ToMim  and  R.  V.  Rkharda,  for  ihe  dvfeDdnilic 
First;  the  order  made  in  this  case,  thoagh  it  purports  to  bo 
a  prooeediiq;  in  pnraoanoe  of  the  13  Oeo.  3.  4:.  78.  a.  19* 
knot  so  in  fact,  and  theie£sre  tbe  ccrtidran  is  not  taken 
away  by  s.dO,  but  lies«t  comason  kw.  Second;  aiippoaingi 
however,  tbe  certioriari  to  have  issoed  imprpyidastly,  adll^ 
die  objeelian  should  havo  been  made  oa  abewing  eanso 
against  die  mk  nisi  for  the  writ^  and  cpnaeqilenlly  dm  piw* 
secntora  are  nowcondiided,  and  the  Conrt  are  boand  to  en* 
lertain  the  oljectiona  for  tnsnfficieiicy  appealing  oa  the  bee 
ef  .l£be  pioceedings  returned  from  ihe  Sessiona.  The  fiist 
foealioB  is,  whether  due  be  a  prooeeduig  in  pursuance  of 
this  act;  for  if  it  be  not,  the  certiorari  is  not  taken  awayi 
it  clearly  is  not  a  proceeding  under  the  statute^  inasmuch 
as  the  staitttte  requires  that  the  .names  of  tbe  owners  of  the 
hnds  through  which  the  new  r6ad  k  to  be  carried  sbaU  be 
set  forth  in  the.  order.  For  thk  pwrpesea  blank  n  left  in 
the  foon  of  order  giren  in  Ae  acheduie  at  the  end  of  the 
statute*  Now  this  order  does  tidt  pursue  this  direction, 
for  it  omits  the  names  of  the  owners  of  the  lands  and 
grounds  through  which  the  new  road  is  to  be  carried.  It  is 
tnie^  it  describes  the  situation  of  the.  place  through  which 
the  road  is  to  go,  and  it  also  directs  the  surveyor  to  treM 
with  the  owners  of  the  lands  and  grounds  for  a  compensii* 
tion ;  but  this  is  not,  sufficient,  because  in  each  case  the 
naaies  of  the  owners  should  be  inserted,  and.  far  |hi^ 
obvious  reason,  namely,  that  the  surveyor  and  the  owners 
may  come  to  an  agreement  for  the  recompence  to  6e  made, 
in  order  that  the  Justices  may  make  to  assessment  upon  the 
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1888.       rest  of  die  partiei  interested.    This  b  an  absolute  order 
JT^^^      made  for  ao  assessment,  whereas  the  statute  only  authorises 
.«.  the  Justices  to  nuike  a  conditional  order,  and  consequently 

^"*  this  cannot  be  treated  as  a  proceeding  under  tfab  statute.  If 
this  be  so,  thjen  the  certiorari  is  not  taken  away,  but  will  lie 
at  common  law.  The  defendants  are  not  bound  to  shew 
upon  what  statute  the  order  is  founded ;  the  onus  proband! 
lies  on  the  prosecutors.  It  is  sufficient  for  the  present  argii- 
ment  that  it  is  not  a  proceeding  linder  the  statute  in  ques- 
tion ;  and  if  it  be  not,  then  the  order  must  be  quashed  for 
itisufficieocy.  lu  Rex  v.  Crewe  (a)  decided  the  other  day, 
the  Court  quashed  the  order,  on  the  ground  that  it  was  not 
conformable  to  the  statute,  and  was  null  and  void.  For  any 
thing  that  appears,  this  may  be  an  order  under  65  Geo.  S. 
c.  68,  s.  2,  and  if  so,  it  is  by  force  of  that  statute  remove- 
able  into  this  Court,  and  must  be  quashed  for  insufficiency. 
But  supposing  Ae.  Court  will  treat  it  as  a  proceeding  under 
IS  Geo*  3.,  still,  they  will  not  now  entertain  a  cross  motion 
to  quash  the  certiorari,  supposing,  it  to  have  improperly 
issued.  The  usual  course  in  these  cases  is  to  move  form 
certiorari  in  the  first  instance,  but  with  a  view  to  give  the 
other  side  an  opportunity  of  shewing  cause,  a  nde  nisi  only 
is  granted ;  and  if  there  be  no  opposition,  it  is  afterwards 
madiB  absolute.  That  was  the  case  in  the  present  instance ; 
no  cause  was  shewn  against  the  rule  for  a  certiorari,  and  the 
Court  will  not  now  act  upon  an  objection  which  o«ight  to 
have  been  urged  against  the  certiorari  in  the  first  insttmce. 
TheycitodRex  y.Shei^rd{b). 

Scarldt  and  Paiteson,  contri,  were  stopped  by  the 
Court. 

Abbott,  C.  J. — If  this  were  a  case  in  which  we  had 
clearly  the  power  of  issuing  a  certiorari,  and  the  point  for 
consideration  was,  whether  the  Court,  in  the  exercise  of  the 

W  Vid«  aate,  pa^e  6.  (*)  3  B.  A  A.  414. 
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discretioD  which  is  ordinarily  seated  in  it  in  diese  ctaef  ^  iMS. 
wodd  have  granted  the  writ,  I  should  have  thoag^t  that  the 
last  argument  urged  was  eondnsive,  and  that  we  ought  not 
to  have  granted  a  rule  for  quashing  the  oertioFari,  hecause  Cam**. 
the  prosecutors  had  an  opportunity  of  shewing  cause  agunst 
the  rule  originally  obtained.  But  this  is  not  one  of  those 
cases.  The  point  here  is,  whether  the  Court  has  power  to 
issue  the  writ ;  and  if  it  appears  to  us,  at  any  tinw,  that  the 
certiorari  ha^  issued  in  a  case  m  which  we  had  no  authority, 
it  becooies  our  duty  to  undo  that  winch  has  been  done,  and 
qeash  it  The  quortion,  then,  is,  whether  this  be  a  pro- 
oeeding  by  the  Justices  under  the  13  Geo.  S.  c.  78.  for  if  it 
be,  thb  Court  has  no  power  to  issue  the  certiorari.  It 
maniJestiy  is  a  proceeding  under  that  statute,  and  though 
perhaps  it  nay  be  somewhat  informal^  yet  it  is  in  fiict  such 
a  proceeding.  The  13  Geo.  3.  appears  to  be  eapressly 
iMationed  by  the  very  words  of  the  Justices,  for  diey  direct 
that  the  matter  shall  be  done  ^  by  pursuing  such  flwasures 
and  directionB  in  att  respects,  as  are  warranted  and  pr&* 
scribed  by  the  statute  made  in  the  13th  year  of  the  reign  of 
his  late  Mqjestf  King  George  the  3d.,  for  the  amendment 
and  preservation  of  the  l^gbways,  and  eveiy  subsequent  act 
or  acts  rebting  thereto/'  They  pn^ess,  therefore,  to  pro- 
ceed under  that  act,  or  any  subsequent  act  or  acts  relating 
to  the  sulyect  of  the  order.  There  are  no  subsequent  acts 
relating  to  the  same  subject,  and  therefore  they  are  proceed- 
ing, and  must  be  taken  to  be  proceeding,  under  the 
IS  Geo.  3.  Whether  they  have  proceeded  formally  w  in- 
formally,  is  a  matter  into  which  this  Court  has  no  authority 
to  inquire,  because  the  writ  of  certiorari  is  taken  away.  I 
am  therefore  of  opinion,  that  the  rule  for  quashing  tho  wrif 
of  certiorari,  and  awarding  a  procedendo,  must  be  made 
absolute. 

.  Bavley,  J. — I  am  of  the  same  opinion.    I  diink  that 
part  of  the  order  which  it  is  said,  does  «ot  pursue  the  form 


/ 


WiBi  required  by  13  Gj^.  S,  by  omitUitf  to  niiiQ^  tbe  owners  of 
^^'^'^r^  the  lapd;  Uirqui^  which  the  uew  ^M  is  to  be  carried,  ^loee 
l«e  Kiim  ^^^  a|ror4  auy  foundation  on  vrbich  tbe  Court  is.at  liberty  to 
Cassov*  grant  a.  certiornri^  a^  if  tbi*  case  were. put  of  that  atatate* 
The  13  Geo.  3.  c.  79.  a,, US,  is  the  only  ^ct  which  gives  tba 
JusticQi  any  powf^  to  div^  and  tum  a  road  without  the 
conf^pt  9f  the  proprietprs^of  the  laqd  thrf^ugh  which  tho 
9^w  rpad  i^  to  be  c^n^^ ;  and  if  that  be  49*  the  order  io 
^is.qpe  :mu8t  be  a'procee4ing  un^er  the  statute.  But  I 
4oMbt  vei^  much  vfbglberg  under  that  act^  it  is  an  essentitl 
part  of  tb0  orderi  thgt  die  Justicfss  sbpyld  fipecify  the  names 
9f  the  fi>W9?i?  Qf  the.bnd  thipvjh  which  .^e  roid  is  to  fmm^ 
The  qec.  16^  contiiins  mo  inriniytiow  wh^teiver  ip  thtf  respoel. 
The  form  of  order  given  in  the  ac^iedule  to  tbe  act,  oeitaioly 
4o«s  leaw  a  blank  for  |he  aaawa  of  such  individiiab,  biit.the 
fyun m Ihat.raapaat i»,  in.my opinjon, only dimctoiy.  Tbo 
^i^licetB  Kre.  to  point  out  00  the  pkm,  as  thqr  hatve  dona  in 
'  this  caas^  in  wluit  ..dinsctioo'  the  toad,  is  to  go*.  They  may 
notlcUow  it  the  time  when  .they  are  pointing  out  in  whal 
direction  tbe  road  is  to  go,  who  nugr  be  the  different  pm* 
prietors  of  tbe  land ;  .and  if  it  were  essential  to  name  them, 
upon  the  face  of  the  order,  any  mistake  in  tliat  respect 
would  be  fatal;  and  therefore.  1  do  npt  go  along  with  tbe 
aigument,  that  if  we  were  at  liberty  to  look  at  the  order  ia 
q|ief>tio^^  we  should  be  warranted  in  saying  that  it  was  a  dif* 
ferent  order  from  that  which  the  13  Geo*  3.  prescribes.. 
There  might  be  greater  weight  in  that  part  of  the  observa-. 
tipo,  which  say/i  tbsit  the  statute  ooly  fiuthori^es  a  conditional 
order  for  levying  a  ^i^Kpienoy. r^te,  whereas  this  is  absolute; 
but  that,  would  fli9ike  that  part  only  of  the  order  void ;  the 
rest  would  still  atand  good.  If  any  proceediiig  had  been, 
taken  upon  it,  and  any  part  of  the  rate  had  beep  levied  be* 
fore  the  condition  was  performed,  the  order  might  not  be  a 
sufficient  answer  to  an  action  of  trespass  brought  against 
tbe  party  who  made  the  levy;  but  X  have  lio  difficulty:  in 
seyiogt  that  this  is  an  ordei:  made  under  the  13  Geo.  3.  an4 
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the  certbiari  beiiig  takea  mmlf  by  aec.  60.  ^  that  stitaley        ins; 
we  camiot  enter  into  the  question  of  iti  auSciency-or  in-      ^<^^/"^^ 
sufficiency.  TheKina 

Cassov. 
HOLBOYD,  J«»  ^OQBCQRied  (a). 

Bale  absoiate  for  quashing  the  ecrtforari  and 
awardBng  a  procedendo. 

(«)  B$df  J.  ^nu  alyieot. 


l%e  K1N6  V.  Thomas  Jenkins. 

The  deiiBi|dant  had  been  conmilled  to  Cmri^  gMl  A  SpMurf 
under  a  writ  de  contumace  capiendo^  by  the  official  principal  jwiadicu— *^ 
of  the  diocese,  by  ^rtue  of  53  G^o.  3.  c  Itji  and  a  habeas  ^Jl^^ 


eorpos  having  issued  on  a  former  day  to  bring  him  up  to  be  ^J^n^^^^ 
diBchaiged  for  insufficiency  in  die  writ,  be  was  now  brought  where  e  tnn- 


into  Court,  and  it  appeared  from  the  writ  that  the  defend*  ■y^t^  ^p^  ^ 

ant  was  comn^lted  by  tfte  Becleaiastical  Jodg^  upon  a  charge  JI^^'^iSSSD 

promoted  by  one  JoAn  Jfmn  against  the  defendant,  as  omierASG.s* 

imtiee  of  the  last  wiQ  and  testament  of  one  Mofy  Daoii%  ezhibiVfaiy  an 

for  not  exybttiQg  an  inventory  and  account  of  the  goods  and  jJJ^Sntof^ 

chattels  of  the  said  Maty  Davis,  purauant  to  a  monition  for  8»o^^  tet. 

that  J^urpOSe.  Csert  oHerMi 

Irin  tobedis* 
^hsived. 

FT.  JS.  Taifffleiii  for  <he  prisoner,  contended,  diat  Ae  Ec- 
clesiastical Court  had  no  jurisdiction  to  entertain  any  appli* 
cation  against  ^  trustee,  and  consequently  the  prisoner  must 
be  discharged.  Executors  and  administrators  are  certainly 
subject  to  Ecclesiastical  cognizance,  but  over  trustees  the 
Ecclesiastical  Judge  has  no  jurisdiction.  For  any  thing 
that  appeared,  there  migbt  be  in  this  case  an  executor  or 
sdmmistrator  who  was  accountable'  in  ibb  Spiritual  Court; 
but  as  it  appeared  froin  the  warrant  that  the  suit  here  was 
against  the  prisoner  as  a  trusU^  eo  nominei  he  was  clearly 
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1823»       efi^lM  to  hb  diKbafige.    He  cited  Catidrtjf's  case  (a),  and 
y'^:r^      Sex  V.  Dugger  (6)- 

Jbmxivu         Notice  had  been  given  to  the  promoter,  who  did  not 
appear  to  oppose  the  prisonei^s  discharge,  and 

The  CocBT  said,  they  thought  the  olyecdon  taken  was 
valid.  The  writ  did  not  call  the  defendant  executor,  or 
administrator,  but  trutiee,  and  it  was  consistent  with  the 
terms  of  the  writ  that  there  should  be  an  executor  as  welt 
as  a  trustee.  In  the  character  of  trustee,  certainly,  the 
prisoner  was  not  a  person  over  whom  the  Ecclesiastical 
Judge  had  jurisAcUon,  and  be  ought  therefose  to  be  dis- 
charged as  to  the  suit  in  question. 

Discharged. 

(0)  5  Rep.  1.^  (h)  Vide  aato,  vol.  i.  460. 


The  King  v.  The  Mayob  and  Justices  of  Nor- 

.    .  WICM. 

By  to.AnMf  X  HIS  was  a  rule,  obtained  on  a  former  day,  calling  upon 
Narmiai  and  the  defendants  to  shew  cause  why  a  writ  of  mandamus  should 
tarttes'ofaie'  ^^^  iasne,  commanding  them  to  enter  continuances  to  the 
co^^*  ^tod  for  "^^^  Sessions,  upon  the  appeal  of  the  churchwardens  and 

the  purpoM  of  overseers  of  the  poor  of  the  hamlet  oi  Lakenham,  in  the 
better  emptoy- 

iagiDd  inain^  .... 

tmiDing  the  poor  thereof,  and  the  goardianii  thereby  appointed  were  emponrered  from 
tiaie  to  time  to  avoartaia  what  aggrecate  font  wooM  he  necDSiary  for  that  porpoM,  and 
ascertain  what  proportion  each  parish,  dec.  sbonld  contribole,  and  then  certify  the  saoM 
to  the  Justices,  two  of  whom  were  to  issue  tiieir  warrant,  requiring  tiie  proper  olBcers  of 
each  parish,  &c..  to  rate  and  assess  the  amount  on  the  respe^Te  inhabitants ;  and  it  was 
provided,  that  if  any  person,  parish,  dec.  should  find  Idniself  or  themseWes  to  be  nn- 
vquaily  asiessed.  he  or  they  might  appeal  at  the  aext  Sessieas  held  aller  such  asssumf  t 
mmie  mid  diwuarndtd.  Where  under  this  act  tlie  governors  certified  that  the  hamlet  of  L. 
ought  to  pay  a  oartahi  proportion  of  an  assessment  made  upon  the  whole  city,  and  two 
Justices  issued  their  warrant,  reqoirhig  the  collectors  of  the  hamlet  to  assess  that  sua 

rD  the  hihabitants,  and  the  hamlet  being  aggrieved  by  such  assessment :— Held,  that 
chnrchward^s  and  overseers  might  appeafagainst  both  the  certificate  and  the  war^ 
rant  thereon,  as  bemg  an  iuieasmait  made  and  dtmandtd.  within  the  meaning  of  th^ 
appeal  eiansc.         '  .  . 
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caly  and  county  of  Nomicky  against  a  certificate  of  the  lOSL 

guardians  of  the  poor  in  the  said  city  and  county,  ceittfyiog  ^^^^^"^ , 

that  the  sam  of  5005/.  Ids.  Ud.  was  needful  to  be  niaed  ^^^'"^ 


•. 


for  the  maintenance  and  employment  of  the  poor  wMun  The  JvsTicn 
ihe  said  corporation,  and  that  dwamn  «f  fML^  nd.  was 
the  proportion,  part,  and  shme  thereof  set  on  the  said  ham* 
ist;  and  ako  npsD  the  appeal  of  the  said  churchwardens 
and  overseers  sgainst  a  warrant  under  die  hands  and  scab  of 
the  Mayor  and  one  of  the  Justices  of  the  said  city,  dated  / 
6cb  SeplmtJber  last,  directed  to  the  assessors  and  coUedoia 
•of  the  said  hamlet,  requiring  them  to  assess  the  said  sum  of 
QS^SL 6f.  1  Id.  upon  the  several  oceopiers  of  lands,  and  otheni 
liable  in  the  said  haqilet;  and  to  hear  and  determine  the 
merits  of  the  said  appeals.  « 

-  Tlie  affidavit  in  support  of  the  rule  stated,  that  by  the 
statute  10  Annti  the  city  of  Ntmich,  and  the  hamlets  and 
liberies  of  the  same,  were  inoorporated  for  the  purpose 
of  better  ediploytng  and  maintauiing  the  poor  there,  and 
that  by  the  imid  act  it  was  provided,  that  die  Mayor, 
Recorder,  Steward,  Justices  of  the  Peace,  Sheriflb,  and 
'AMermen  for  the  time  being,  and  32  other  persons,  to  be 
chosen  as  therein  mentioned^  ehould  be  constituted  guar- 
dians of  the  poor,  and  become  a  corporation  for  the  purpose 
of  carrying  die  provisions  of  the  act  into  effect,  by  the  name 
of  **  The  Governor,  Deputy  Governor,  Assistants,  and 
Guardians  of  the  Poor  in  the  said  city  and  county  of  Nor* 
sMcA,  and  liberdes  of  the  same.*  By  this  act  the  guardians 
were  empowered  from  dme  to  time  to  ascertain  what  sums 
would  be  needful  for  the  maintenance  and  employment  of 
the  poor  within  the  eare  of  the  corporation,  and  also  m  hat 
proportion  each  parish,  town,  hamlet,  precinct,  or  liberty, 
should  raise  and  pay  for  those  purposes,  and  to  certify  the 
same  to  die  Mayor  and  Justices  for  the  time  being,  which 
M^or  and  Justices,  or  any  two  of  them,  were  empowered 
to  issue  their  warrant,  and  require  the  churchwardens  and 
overseers  of  the  poor  of  every  parish,  &c.  to  rate  and  assess 
the  amount  on  the  respective  inhabitants,  and  on  eVery  par« 
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J888.        fldn  Had  view,  «iid  «d  tU  and,  every  the  occtipien  6f  landfl^ 
^'^^^^'^^      houms,  tQueMeeta,   tHiies    imph>priate,  ap^opnation   of 
v/"^     lkheB»  and  on  all  persona  having  and  using  stocks,  ahdpet^ 
^h^i^.  **'*^'  eakiUiy  in  tbe  leipecUve  parishes,  &c.  in  equal  pra- 
'  portion;  as  near  as  m^  be,  aoeording,  to  'dwir  several  arid 
ratpcctive  values  and  estates.    And  it  was  provided  by  the 
aaiuewt,  that  if  any  frntBon  or  persons,  parish,  preciBct,  or 
plaoe,  should  find  hiaa,  her,  or  themselves,  to  fae  unequally 
tased  ormsessed,  he,.sh^  or  they,  oraocb  parish,  precinct, 
or  t>lace,  ihigh^  nppeal  lo  the  Jnatices  of  die  Peace  at  the 
SBesstoBs  iield  next  after:  8«ch  assessment  made  anddemand*- 
ed.    On  the  6th  Sepitmher  last,  the  guardiana  certified  to 
the  Jwrtioea,  that  the  sum  of  50052.  13<.  LlJ.  was  need&l 
to  be  raised  for  the  maintenance  and  employment  of  the 
peter  ^irilbhi  ^  corporation  from  Midmmlnet^'j  then  last 
past,  to  JtfidAfle/ites-day  then  Ensuing,  and  required  that  that 
sum  iMght  be  assesaad  and  levied  oo  every  parish^  9(€*  in 
iuoh  pfoportioo  at  theiein  m^tiooed,  and  that  the  sum  of 
906/.  6s.  lid.  Iras  the  proportion  aet  on  the  Ikamlet  of 
hukenhiam ;  whereupon  tbo  Mayor  and  one  of  the  Juaticei 
issued  their  warrant,  dvecled  to  the  assessors*  and  collectors 
for  the  said  hamlet,  and  required  them  to  assess  and  rale 
the  said  sum  upon  tbe  several  occupiers,  of  lands,  and  o^ia 
Nabk  id  the  hamlet^  wfaioh  they  did  aceordiiigly.    The  batar 
let  of  Lakenhamt  finding .  itself  tfnequaliy  assessed,  did  at 
the  then  next  Sessions,  -in  &e  names  of  the  churchwardena 
and  overseers,  enter  tWo  appeals,  one  agsiinst  the  certifi? 
eate  of  the  goardians,  and  the  other  agalinst  the  warrant 
fouaded  thereon.    Hie  grounds  of  the  appeals  were,  that 
the  guardians,  in  aaoertaining  the  sum  of  5005/.  ]3«*  lid.. 
to  be.rabed  on  the  seviiml  parishes  in  the  city,  liad  not  as* 
sessed  the  penonaJ  property  bdonging  to  tbe  inhabitants 
of  the  diflFerent  parishes  according  to  the  value  theieof^ 
whereby  the  hamlet  of  Lak^nham  was  rated  more  than  it 
ought  to  be/  and  the  occupiers  of  the  hamlet  were  un« 
equally  and  unjustly  assessed  and  i*ated.    At  the  same  Sei* 
eions  another  appeal  was  eutered^  by  an  individual  owner 
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aod  oocoiMer  of  Ifods  in  tbe  hank^  sgwwt  Uv^.rate  wamim       iatt« 
by  the  asBesaoit-  and  cdlectora^   and  tbe  groands  of  the     ,^]^^ 
appeal  wew  substaatiaUj  the  MOie.  at  iboae.  ia  ihe  appeak 
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entered  utthe  name  of  the  cmurchwaKleas  and  ofeneera  of  Noawkic, 


These  appeab  cane  onto  beheaid  on  the  9lhJQec«sito 
last,  ivhea  Am  Sctsiona  lefiised  to  facac  thenieiitSiOf ;  the  twq 
fanner  M^feab,  an  the  ground  thafc.no  appeal,  .would  lie 
i^punali  theoeiti6€ate  and  wanrant^  bnl  as  to  the  other  apa 
peal,  tfaeyenlemLantD  thenerits  thereof,  bat  in  llw  lesok 
coninaed  the  fate  anddismitaed  the  appeal  TheafidenI 
elated  that  this  mle  wonld  hnre  been  applied  for  uuHikuy 
TemilasI,  bm  the  applkadon  .was  delayed  iu)  conaaqnenDe 
of  iafentiation.  horn  the  cleA  of  Ihe  corpenatiea  of  guar* 
d«ns,  that  a commktee  had  b^en.appobted  to  ravise  the 
assessmenty  w^iich,  howerer,  aeeer  as  lacttook  plaee^ 


Mmnymt  and£.  Jkknom  mow  ebaived  caase,  and 
tended,  that  thb  rale  must  be  dieehaigedjoa  three  gfonadii 
fint|  that  no  appeal  was  grren  by  the  statute  to  the  chiiieb^ 
weriluM. and ofeaeera against  theoestificebeef  tbeoorpomt 
tioUf  or  the  wanneot  of  the  Joatice^i  bat  .wee  confine^ 
soMly  to  the  rate  upon  the  inhahilants.  wheBi.iMMiB..ani 
ikmawdidt  nnder'the  euthori^  of  the  Jostkee'  ersnantt 
eeoeod,  thatrsopposing  the  appeel  to  lie»  tbe  proiecutoie 
bed  ha4  all  the  benefit  of  tbe.  appeal  by  tbe  individual  in^ 
habitant  of  the  befilet,  and  consequeotly  tbe  Semuis  ought 
not  to  be  called  uponto.hear  the  appeal  over  again;  aaA 
tbiid«  that  theprosecotocs  hfid  now  oome  too  late  in  Iheia 
application  foe  a  ntandaaiaa*.  As  to  ifae  firat  pobt,.  it  wan 
obvious  from  the  terms  of  that  appeal  clause,  that  thoi 
appeal  was  only  intended. to  be  givea  to  the  iobabk 
tants,  against  the  rate  asaessed.by  tbe  collectors  and.asMs-^ 
SOTS  of  tbe  parisb^  and  that  no^  appeal  lay  at  tbe.^instawe 
of  the  cbunchwardeoa.  and'  oteneers » against  .the,  certifioatei 
of  the  coqporation,  or  tbe  wsinaal  of  the,.  Justices*  The» 
wofida  of  tbe  appeal  clause. weie,..''  And  it  is  provided,  that 
if  aqr  .person  or  persons,  ^larish^.preciwrt,  or.  plao^  jhall 
find  bini^. her,'  or.  tfaemae}i;e8,.  to  be  uneqiudly  Uxed  of 
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1828*        assessed,  h«^  ahei  or  they»  or  suck  piHsb,  predBCl,.or  place^ 
>^j^      may  appeal  to  the  Justices  jot  the  Peace,  at  Ihe  Session  to 
V.  be  boldeii  nat  after  sudi  assessment  made  and  denumded/* 

liNmwlcSl  '^^  ^^^^  "  >>^»<1®  ^d  demanded/'  manifestly  afaewed  that 
the  appeal  was  given  only  against  the  |>arish  rata  when  im* 
posed  nnder  the  authority  of  the  Justicai  warranty  and  could 
not  be  construed  to  apply  to  the  certificate  or  the  warrant, 
because  neither  of  them  by  itself  could  be  called  a  rate  or 
assessment.  The  words  **  made  and  demanded^'  had  no 
sensible  meaning  with  reference  to  the  certificate  and  war** 
rant,  which  could  have  no  operation  until  a  rate  was  after* 
wards  made  on  ^ch  parish.  The  natural  construction  of 
the  dause  was  to  confine  it  eittirely  to  the  rate  made  on  the 
parish,  and  miless  this  .mtatiiietalion  was  given  to  the  ap- 
peal dause,  the  most  inconvenient  consequences  might 
ensue ;  for  if  it  were  competent  for  any  of  the  numerous  pa« 
rishss  in  the  city.of  Norwich,  to  appeal  against  the  certificate, 
it  might  have  the  efiect  of  quashiqg  the  assessment  for  thd 
whole  of  the  city,  and  the  poor  would  be  left  wholly  un- 
provided for,  until  a  new  rate  could  be  made.  This  case 
was  not  within  the  49  Geo»  3,  which  authorises  the  Sessions 
to  amend  the  rate,  and  as  the  corporation  had  no  power  to 
collect  a  rate,  de  bene-  esse,  die  poor  of  the  whole  citj 
would  be  left  without  relief^  if  the  objection  to  the  rate  in 
question  were  valid.  The  objection  to  the  rate  was,  that  in 
the  original  assessment  all  the  personal  property  in  the  di& 
ferent  parishes  were  npt  included.  So  that  as  long  as  the 
smallest  portion  of  personal  property  was  omitted  in  the 
assessment  it  would  be  a  ground  for  quashing  the  whole 
assessment  upon  all  the  parishes,  and  the  poor  would  be 
absolutely  without  relief  until  the  assessment  was  free  from 
such  an  objection,  an  objection  which  would  be  continually 
arising  from  the  fluctuation  of  property  of  that  description. 
If  one  out  of  forty  diflerent  parishes  happened  to  be 
charged  too  high,  that  would,  be  a  ground  for  setting  aside 
the  rate  for  the  whole  city  and  county  of  Norwich,  which  was 
a  proposition  that  could  hardly  be  maintained.  The  utmost 
extent  te  which  the  right  of  appeal  given  by  this  clause 
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conid  be  curied^  would  |m  to  hold  dm  d^  appeal  by  cmly        IMS. 
from  one  parisb,  against  die  rate  of  anodier,  and  not  to     >^^^^^^ 
carry  it  to  the  mischevioiu  extent  fuggeated.  This  construe  «. 

tion  wonid  give  each  pariah  all  dw'adTatitage  to  wluch  it  ^  Noaiincii! 
was  reasonably  entitled.    The  Court  innst  be  satisfied  Aal 
dbe  words  ^  made  and  demanded,''  appKed  eqnally  to  the 
certifioate  and  warnvi^  as  to  die  rate  assessednpon  the  iaHf 
vidual  parishes.    In  die  first  place,  die  certificate  could  not 
be  odled  an  esusMMnr,  and  in*  die  second  the  mere  imni^g 
of  a  moMitti;  cootd  not  be  comidered  as  a  demand,  and 
Aerefere,  there  was  nothmg  to  satisfy  diom  words  of  the 
appeal  dense,  but  dw  rate  made  by  dw  assessors,  and  col- 
lectors under  the  authority  of  the  Justices  warrant.    At  att 
cfents  the  Me  in  question  could  not  be  quashed  unlem  it 
waa  unequal  upon  the  face  of  it,  JZer  v.  Hartfy  (a),  ami 
Jkr  ▼.  Lahenkam  (b).    Then,  secondly,  diese  parties  h$A 
had  all  the  benefit  of  an  appeal  upon  the  merits  of  die  rate, 
because  die  individual  octupier  meadoded  in  die  afidanty 
had  been  heard  upon  die  meiits  of  lui  appeal,  ihe  groundi 
of  whidi  were  the  same  as  those  upen  which  die  twoap« 
peals  of  the  hamltft  weraf  fbunded, '^and  no  adtantme  codd 
be  gained  in  calling  upon  the  Sessions  to  hear  die. same 
^nestibn  disc^issed  over  again.    Bot  thir%,  this  applicatioD 
for  a  mandamus,  wta  it  all  events  too  hte  in  |mnt  of  time, 
tor  wa^  the  reason  -suggested  in  the  aflUavit  for  the  ddqr, 
sniSdent  to  remove  the  objecdon.    To  •  aHow  the  appeak  at 
iM>  advanced  a  period,  would  be  productive  of  great  incon* 
venience,  and  p^aps  hardship,  for  the  money  collected 
under  the  rate  bad  been,  in  the  necelsaiy  course  of  thmgs, 
eipended,  and  it  woidd  be  diflkult  to  say  in  case  the  ap* 
peds  were  diowed,  who  were  the  persons  responsible  for 
any  surplus  which  might  have  been    assessed.      Besides 
which  it  was  contrary  to  the  practice  of  the  Court,;  to.  en- 
tertain diis  application,  inasmuch  as  it  shodd  have  been 
made  m  the  Term  next  afler  the  cause  of  complaint  arose* 
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IB&S*  N(>Am  and  ^S.   CodpiPf  contiA^  wciv  slopped  by  the 

Jr'T^      Court. 

If  Ni?^€»!      ABfif>Tt,  G.  J.—VM  ajipmi  be  gmn  bj  Ofe  act  of 
pavliaaMnt  to  tM  fmriflh  in  ibe^  instances  in  iivhich  these  ap»# 
pealawere  made,  ire  are.bo— d  t»  ^ve  eOeot  to  tbe  aol^ 
BOtiridikaMling  ibo  iaofniTemeaeea:Mdbichr'ni(y  ariso  tn^m 
sach  a  proceedaig;    It  is  iior  Ifcekgidatmre  to  reaaedy  tbntoe 
inoovmiiencies  if  they.  east.     I  aM  of  opifikNa  that  tbd 
appeal  is  given  in. this. casew    TbegoteHmrs  {aid  gnardiaiM 
are  In  the  first  pkce,  to  see  how-  mueh  laotey  will  be 
wanted  for  the  maisteftance  of  the  poov  of  the  seyesal 
naitad  parities  of  the  city^.  Havtaig  as^eMkiad  t^  a  cer^ 
tain  exterit  (he  sual  wludk^  will  be  wanted  among  aU  the 
paiishes,  they  ace  in  the  nexl  place  to  aseertaili  bowmaicb 
of  the  aggfegate  sum  is' to  be  raised  on  each,  a&d  they  are 
to  certify  the  share'  of  each^  to  the  Josticesi  ttid  the- Jus^ 
ticesare  to  issue  thebwarranit  to  raise  the  sum  requiredl 
As  soon  as  that  baa:  bisen  don^  the  assessors  and'  ooUectori 
of  each  parish  toe  to  raise  tiie  sum  by  •  rate  among  all 
flie  inlndntants^  in  th^  same  maeifer  as  a  poor  rate  is.usapUy 
TUa  is  die^spress  ptOfision  of  the  ^tatutjft.    Then 
» the  appeal  cause, -wUch.declarQSp  **  that  if  iny  person 
or  persons;  perish^  pieeioct^  or  plaoe^  shall  find  him,  heri 
or  flnasdves,  to  b^  imeq^y  tmrad  or  assessedi  he,  she,  or 
diegfl,  oraoch  parish, (precipot»  or  place^  may  appeal  to  the 
Jnstiaes  of  die  PeiMe^t  the  Sessbns  to  be  holden  neit  after 
tach  assessment  made  and  demanded.''    That  clause,  in  ex« 
press  teims^  gives  an  appeal  not:  ^nly  to  soy  individual  who 
may  be  aggrieved  by  b^ng  rated  more  than  bis  neighbour, 
but  also  taany  parish,  pFeeinci>  or  place;  which  maybe  un* 
equally-  taxed  or  assessed  by  eonfparison  with  other  parishesi, 
Now>  although  the  words   '^  assessments    ipi^le  -^d  de-r 
mended/'  taken  by  themselves,  more  naturally  appJ^  to  tb^ 
appeal  :by  particular  individuate^  after  the  assessment  mad€( 
and  demanded,  yet  in  order  to  give  effect  to  the  plain  lan- 
guage ef  the  legislature  the  parish,  precinct,  or  place,  may 
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^so  appeal.     We  most  give  effect  to  the  words  of  tbe        I8SS. 

clause,  by  consideriiig  the  manner  in  which  the  apportion-     ^keK^ 

ment  of  the  snm  is  to  be  made  upon  each  parish,  and  treat  •• 

the  certificate  of  the  guardians,  and  Justices  warrant  there-  of  Noswicm. 

on,  as  in  law  an  assessment  made  and  demSinded  upon  the 

parish.    I  am  of  •  opinion,  therefore,  that  by  this  clause  an 

appeal  b  given  to  this  hamlet,  and  I  think  it  would-be  most 

omjust  if  an  appeal  were  not  given  to  any  parish,  precinct, 

or  place,  under  the  circumstances  of  this  case.    Th6  next 

objection  is,  that  the  merits  of  these  appeals  have  already 

been  beard  and  decided  through  the  m^ium  of  the  appeal 

of  an  individual  inhabitant  of  the  hamlet;  but  I  do  not 

tfabk  that  a  suflicioat  ground  for  refusing  the-  mandamus* 

If -it  is  considered  a  sufficient 'answer  to  the  mandamus  it 

may  be  made  matter  of  return  to  the  writ.    The  last  topic 

urged  is,  that  this  application  should  have  been  made  to 

this  Court  sooner;  Upon  comparing  the  affidavits  on  the  one 

ttde  and  on  the  other,  there  appears  to  have  been  some 

misunderstanding  between  the  parties,  in  consequence  of 

which,  the  prosecutors  had  forborne,  to  apply  until  Hilary 

Tsmi,  n^hicb  they  should  have  done,  and  f  think  that  is  a 

sufficient  reason  for  the  delay*    This  rule  therefore  must 

be  made  absolute* 

'  BAtLKYyJ.— I  am  of  the  same  opiliion.  When  we 
Jook  to  the  act  of  parliament  we  find  that  two  assessments 
are  to  be  m^de,-  and  the  whole  fallacy  of  the  argument 
turns  upon  that  circumstance.  In  the  first  place  the  guar- 
dians are  to  make  an  assessment  of  an  aggregate  sum  for 
die  whole  city,  and  then  subdiride  it'  amongst  the  different 
parishes,  and  when  they  have  done  that,  they  are  to  make  a 
communication  to  the  mayor  and  Justices,  who  are  then  to 
call  upon  the  proper  officers  to  make  a  second  assessment 
upon  each  parish.  That  assessment  is  made  upon  the  dif- 
ferent individuals  who  reside  in  the  parish,  precinct,  or 
|dace  on  which  the  particular  quota  is  to  be  levied.  Great 
injustice  might  be  done  by  throwbg  a  greater  proportion 
▼oi..  III.  ii 
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of  the  burthisii  upon  one  dutiict  thpn  upon  another,  or  by 
throwing  upon  an  individual  more  than  hia  neighboun    Now 
V.  the  appeal  clause  comes  immediately  after  that  clause  which 

of  Norwich.  Authorizes  both  the  assessments  in  question.  If  then  the 
appeal  clause,  which  comes  by  way  of  proviso  immediately 
after  that  which  refers  to  both  assessments,  the  operation  of 
it  must  be  co^itenrive  with  the  enacting  clause  to  which  it 
applies.  The  terms  of  the  appeal  clause  cannot  be  satisfied, 
unless  we  hold  that  it  gives  the  power  to  the  parish,  pret- 
dnct,  or  place,  of  appealii^  against  the  first  assessment 
made  by  the  guardians,  in  case  they  shall  be  aggrieved  by  a 
greater  portion  of  the  rate  than  they  are  entitled  to  bear* 
As  to.  the  mischiefs  that  would  be  likely  to  result  fronot  this 
construction  of  the  appeal  clause,  1  tiiink  they  need  not 
necessarily  arise,  because,  if  the  Sessions  are  of  opinion 
that  a  particular  parish  has  more  or  laps  than  i|s  dne  pro* 
portion  of  burthen,  they  may  on  that  ground  order  the  ob* 
jectionable  part  of  the  rate  to  be  quashed,  and  direct  the  pro* 
per  proportion  to  be  levied ;  for  there  are  words  in  this  act  of 
parliament,  which  givf  a  distraining  power  to  the  Quarter 
Sessions.  Though  they  ace  not  authorised  to  qnash  the 
rate  by  any  specific  directions  given  to  them  for  that  pur* 
pose,  yet  they  have  full  power  and  authority  to  give  sug|| 
redress,,  and  make  such  orders  as  to  them  shall  seem  rea- 
sonabletf  If  they  find  that  there  has  been  a  heavier  poition 
of  the  rate  thrown  upon  one  parish  in  consequence  of  un* 
other  parish  not  having  been  rated  to  the  extent  that  it 
ought  to  be,  there  is  no  doubt  they  may  give  relief.  For 
these  reasons  it  seems  to  me,  from  the  plain  words  of  the 
act,  it  is  impossible  to  doubt  that  this  appeal  clause  i^ppUea 
to  both  assessments. 

H0LROYO9  J. — 1  think  the  appeals  in  question  are 
within  the  words  and  spirit  of  the  appeal  clause,. which 
cannot  be  construed  to  exclude  the  general  assessment,  but 
must  include  the  parish,  precinct,  or  place,  aggrieved  by 
that  assessment    The  question  is  not  whether  the  Sessiooa, 
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my  qaash  tfae  rate,  but  if  Atj  have  authority  so  to  do,        IBtt* 
that  is  no  reaaoo  for  excluding  the  right  of  appeal.  ThlKiNo 

Rule  absolute  (a), 
(a)  Bestf  J.,  was  absent. 


The  JosTicn 
of  NoawiCH. 


Axon  v.  Dallimobe  and  Another. 


Assumpsit  to  recover  g?-  I6s.  Sd.  for  the  use  and  Assoaipsit  for 

Qse  and  occopa* 
occupation  of  a  stable,  and  for  goods  sold  and  delivered,  tioo  is  a  causa 

At  the  last  Assi2es  for  Somersetshire,  the  plaintiflf  reco-  jf^jSriSicI 

vered  a  verdict  for  iL  l6s.    On  a  former  day  a  rule  was  tionof  the 

Bat  A  Coait  of 
obtained,  calling  upon  the  plaintiff  to  shew  canse  why  upon  RequesU;  aad 

payment  of  that  sum,  pursuant  to  the  city  of  Bath  Court  occopyiof  a 
of  Requests  Act,  he  should  not  be  restrained  from  taking  !?7^J?*  *" 
out  execution  for  his  costs.  It  appeared  from  the  affidavits  thooahhe  does 
that  the  cause  of  action  arose  out  of  the  jurisdiction  of  the  reside,  is  «it^ 
Bath  Court  of  Requests,  but  that  the  defendants,  who  were  ^tuitoielolnil 
carriers,  occupied  a  large  warehouse,  yard,  and  stables,  in  jerisdictioafor 
.        *«     ,        .  .    •     .      .  ,         ,         ,  adebtander 

the  cityof  BaM,  where  their  business  was  conducted^  and  lOL  arising  oat 

that  one  of  them  kept  a  booking  office  and  resided  on  the  thereof!"" 

premises,  for  the  more  convenient  management  of  their  trade. 

The  Bath  Court  of  Requests  Act,  45  Geo.  3.  c.  67.  s.  l6, 

gives  the  commissioners  therein  named  jurisdiction  to  d^* 

cide  and  determine  all  disputes  and  differences  between  party 

and  party,  for  any  sum  not  exceeding  10/.  in  all  actiokis,  or 

causes  of  debts  for  rent  upon  leases,  articles,  or  securities, 

and  in  all  causes  of  assumpsit.     By  sec.  17>  the  commu- 

sioners  are  prohibited  from  determining  the  right  or  title 

to  any  lands,  tenements,  or  hereditaments,  or  real  estates 

whatsoev^,  or  to  decide  on  any  debt,  where  the  title  of  a 

freehold,  or  lease  for  years  of  any  lands,  tenements^  or  here- 

dtaments,  or  of  any  chattels    real  shall    be  brought  into 

question.     By  sec.  1£,  power  is  given  to  any  person,  whe- 

Aer  resident  or  not  within  the  jurisdiction  of  the  Court, 

D  2 
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1828.        having  ai^  debt,  or  debts  on  the  balance  of  accounts  or 
otherwise  however,  not  exceeding  the  value  of  10/.  due  or 


AXOH 


Balumobb. 


•j^  owing  to  him,  by  or  from  any  person    or  persons  whatso- 

ever, residit^  or  being  within  the  said  city,  or  the  liberty  or 
precincts  thereof,  or  keeping  or  using  any  house,  ware- 
house, wharf,  quay,  lodging,  shop,  shed,  stall,  or  stand,  or 
using  or  frequenting  the  markets  there,  or  seeking  a  liveli- 
hood, or  in  any  way  trading  or  dealing  within  the  dame,  to 
apply  for  a  summons  against  such  debtor,  &c. ;  and  by 
sec.  47,  if  any  action  or  suit  for  any  debt  recoverable  by 
virtue,  of  the  act  in  the  Court  of  Requests,  shall  be  com- 
menced in  any  other  Court  whatever,  or  elsewhere  than  in 
the  said  Court,  the  plaintiff  in  such  action  shall  not  by  rea- 
son of  a  verdict  for  him  or  otherwise,  be  entitled  to  any  costs 
whatsoever,  8cc. 

Abraham  now  shewed  cause  against  the  rule,  and  coo- 
tended,  first,  that  this  being  an  action  for  the  use  and  oc- 
cupation of  a  stable,  it  was  by  the  fair  construction  of  the 
prohibitory  clause,  s.  17,  excluded  from  the  jurisdiction  of 
the  Court  of  Requests ;  and,  second,  that  the  mere  occu- 
pation by  the  defendants,  of  a  warehouse  in  the  city  of  Bath, 
was  not  sufficient  to  bring  them  within  the  protection  of 
the  statute. 

Wilde^  contrd,  was  stopped  by  the  Court. 

p£R  Curiam. — ^Tbis  rule  must  be  made  absolute.  The 
case  comes  within  both  the  letter  and  the  spirit  of  the  sta- 
tute. First,  this  is  an  action  of  assumpsit,  and  the  com- 
missioners have  jurisdiction  over  all  causes  of  assumpsit, 
and  there  is  nothing  in  this  case  to  bring  it  within  the  ope- 
ration of  the  prohibitory  clause.  Second,  the  defendants 
are  clearly  the  occupiers  of  a  warehouse,  stable,  and  other 
premises  in  the  city  of  J3a/A,  and  supposing  it  to  be  doubt- 
ful whether  either  of  them  actually  resided  in  the  city,  still 
the  terms  of  the   12th  section  are  so  comprehensive,  as  to 
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kave  no  room  to  doubt,  that  these  defendants  ought  to  baTe*        IBUi 
been  sued  in  the  local  jurisdiction. 

Rule  absolute  (a). 


AZOH 

DALUMoaa. 


(a)  See  Spencer  t.  HoOoiMy,  15  East,  647.  Beiidom  ▼.  Piiier,  9  B.  &  A. 
SIS.  Parker  ▼.  EUingf  1  East,  55f,  and  Cr^  ▼.  PUmmtf  X  Hmnh.  S69* 
S.  C.  5Taaiit.648. 


Pashley  r.  Poole  and  Anotlier. 

X  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  a  plaiatiff  4^ 
why  the  proceedings  should  not  be  stayed  until  the  costs  of  ^unpait    *** 


a  former  action  were  paid.    It  appeared  from  the  affidavits  >8«^<  ^ 

that  the  plaintiff  had  declared  and  proceeded  to  trial  in  an  i^  road  ge^ 

action  for  work  and  labour  against  the  trustees  of  the  Kit-  l^^uSmr 

bume  turnpike  road,  without  naming  any  indiyidttai  defen-  |JJj  ^|aer*iaf- 

dant  or  defendants.    At  the  trial  the  record  was  withdrawn^  fcring  UoNdf 

and  judgment  of  non   pros  was  afterwards  signed  with  the  protaedy  med 

plaintiff  ^s  consent  and  the  costs  were  taxed  at  54/.   lOs.  tcai^wMSad' 

Before  the  costs  were  paid,  the  plaintiff  commenced  another  f'^^l^!^ 

action  against  the  present  defendants,  who  are  two  of  the  came  of  ae. 

trustees  of  the  same  road,  for  the  same  cause  of  action,  and  coart  refined 

the  question  was,  whether  he  could  proceed  until  the  costs  JJ^JJ^d***'*  lo 

of  the  former  were  paid.  the  aceond, 

vnttl  the  coata 
of  the  firat  ac- 

Reader,  on  shewing  cause,  was  stopped  by  the  Court,  **onw««P*>^- 
and 

£.  Lawes,  contrd,  contended,  that  under  the  circumstances 
of  the  case,  the  plaintiff  ought  not  to  be  permitted  to  pro- 
ceed until  the  costs  of  the  former  action  were  paid.  He 
insisted  that  this  second  action  was  vexations,  and  brought 
for  the  purpose  of  putting  a  public  body  to  unnecessary 
expence.  In  ejectment  causes^  it  was  a  matter  of  course 
to  compel  a  plaintiff  to  pay  the  costs  of  a  first  action 
before  he  was  permitted  to  proceed  to  a  trial  of  a  second, 
upon  the  same  title;  and   latterly  the  Court  had  beendis- 


Poole. 
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1696*        posed  to  extend  the  same  equitable  principle  to  other  cases. 
Ji^*^^^^       Here  the   second  action  was  for  the  same  cause.    The 
««  plaintiff  had  failed  in  the  first  in  consequence   of  his  own 

blunder,  and  it  was  but  reasonable  that  he  should  be  called 
upon  to  pay  the  costs  of  that  action  before  he  was  allowed 
to  go  on  with  the  second. 

Abbott,  C.  J.— The  present  is  an  action  brought  for 
the  recovery  of  a  debt;.  It  is  not  an  action  complaining  of 
a  malicious  arrest,  prosecution,  or  trespass,  in  which  casea 
the  Court  might  be  disposed  to  compel  a  plaintiff  to  pay 
the  costs  of  a  first  action,  before  he  was  allowed  to  proceed 
in  the  second.  This  is  an  action  for  a  pecuniary  demand^ 
alleged  to  be  due  from  the  defendants  to  the  plaintiff,  and 
we  should  b^  very  careful  before  we  deprived  a  party  who 
has  a  debt  owing  to  him,  of  the  right  of  proceeding  in  his 
second  action.  If  we  saw  clearly  that  he  was  proceeding  in 
the  second  vexatiously,  we  should  prevent  him  from  so  doing 
until  he  paid  die  costs.  But  her^  it  appears  that  the  first 
action  was  non-prossed  in  consequence  of  the  plaintiff's  de» 
daring  against  the  defendants  generally  as  trustees,  instead 
of  by  name.  He  discovers  the  names  of  the  trustees,  and 
sees  that  there  is  no  use  in  going  on  to  trial,  because,  if  a 
verdict  was  recovered,  the  judgment  might  be  arrested.  I 
see  no  reason  therefore,  and  I  know  of  no  authority  for 
saying,  that  in  a  case  like  this,  we  ought  to  compel  the 
plaintiff  to  pay  the  costs  of  the  first  action  before  he  is 
allowed  to  go  on  with  the  second. 

Bayley,  J. — ^There  is  no  general  rule  by  which  a  plain- 
tiff is  compelled  to  pay  the  costs  of  a  first  action,  before 
be  is  suffered  to  proceed  with  the  second.  If  that  were  a 
general  rule,  it  might  in  many  instances  work  iqjustice,  fof 
the  defendant  might  not  be  able  to  pay  the  costs,  and  the 
only  means  of  paying  them  might  be  by  recovering  his  debt 

HoLBOYD,  J.,  concurred. 

Rule  discharged,  without  ^costs. 
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Volet  v.  Watbbs,  Esq. 

JxIaRRYAT  on  m  fonaer  day  obtdned  a  nik  to  thew  The  writ  af 
ciiue  why  die  retorn  to  the  first  writ  of  esugent,  and  to  tbe  ^^^4 


writ  of  prodamatioDSy  and  also  why  the  writ  of  allocator  SI^K.'"^^ 


engenty  and  the  siibsequent  proceedings  to  outlawry  in  this  aheriff  at  the 
cause,  sboold  not  be  set  aside  with  costs,  fw  irregularity.  feDdaot  it  4^ 


The  fads  disclosed  on  the  affidarits  in  support  of  the  rule  ^[l^^ii^ 
were  these : — The  first  writ  of  exigent,  being  tested  on  the  iiieriff  retaiB. 
15di  Jliiy,   18£S,  and  returnable  tfiree  weeks  of  the  Hohf  cxigeat,  and 
Trimty,  (£dd  June)  issued  into  London  on  the  19th  June*  i^^^^.*'* 
To  this  writ  the  sheriff  retoitied,  that  he  had  demanded  the  f^^^^j^ 
defendant  on  the  hosdngs  of  die  Common  Plea$,<imildkdl,  a  dcfemUBt  at 
on  three  several  days,  namely,  Monday  next  nfkt  the  fetut  ^i^  ite^e^ 
of  Si.  Dunttan  the  Archbishop  (19th  May) ;  MoiMfay  next  ^^^^f^^ 
brfan  the  feadrf^.  Bomf ace  tike  BiJ»p{5iiiJnoe)  i  and  oftiMfiirgtlM 
Mondi^  next  b^re  the  feaat  of  St.  Edmond  the  King  and  ty  poMibiU^ 
Harfyr  (fiOdiJime),  in  die  same  year;  butdiat  die  defen-  hU^o^te: 
dint  did  not  appear,  and  because  there  was  no  oUierhusdogs  ^^j|iJ^^  ^ 
of  Common  Pieas  held  at  the  Guildhall  aforesaid  from  the  imcoiar.— 
issuing  forth  of  the  said  writ  until  the  return  thereof,  there-  that  tiie  writ 
fore  the  said  sheriff  could  not  proceed  further  thereon ;  on  J^/JJ^J^ 
the  19th  of  die  same  month  of  June,  1822,  a  writ  of  pro-  oatlawiy  is 
damadon,  tested  and  made  returnable  on  the  same  days  as  the  Wqaitites 
theeJtigent,  issued  into  Middlesex,  for  proclaiming  the  de-  jff.*2e\»i 
fendant  to  come  in.    To  this  writ  the  sheriflF  returned  that  P^  ^th. 
he  had  caused  the  defendant  to  be  proclaimed  three  several  making  an  am- 
days,  according  to  the  form   of  the  statute  (a).    On  the  p^^Vm^Soa 
«ed  October  last,  an  allocatur  exigent  was  issued  into  Low-  ^JJf^*^*  ■■ 
don  against  the  defendant,  returnable  on  the  Morrow  of  vaintt  a  de. 
All  SoulSj  to  which  the  sheriff  returned  that  he  had  de-  has  notappear- 
manded  die  defendant  a  fourth  and  fifth  tome  at  the  hustings  SJit^h^'j/*^ 
of  die  Common  Pleas  at  die  GnUdhall,  namely,  Monday  next  ^^^^^^^ 
after  the  feast  of  the  Apostles  St.  Peter  and  Si.  Paul  r      ®  *  *■*" 

(«)  91  £(».  c.  3.  f.  !• 
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(29th  June),  and  on  Monday  next  after  the  feast  of  St.  Be- 
nedict the  Abbott  (fiih  July ^  1822),  but  he  did  not  appear, 
and  therefore  he  was  outlawed.  The  ground  of  irregularity 
alleged  to  exist  in  the  returns  to  the  exigent  and  allociitur 
exigent  was,  that  (hree  at  least  out  of  the  five  demands  made 
thereon,  were  made  when  the  writs  could  not  by  possibility 
be  in  the  hands  of  the  sheriff,  which  the  practice  of  the 
Court  required  they  should  be  when  the  demands  were 
made ;  and  to  the  returns  to  the  writ  of  proclainations  the  • 
irregularity  alleged  was,  that  the  proclamations  required  by 
the  statute  31  EUz.  c.  3.  s.  1(a),  could  not  by  possibility 
be  made  between  the  day  it  was  issued  and  the  day  of  the 
return,  inasmuch  as  there  was  no  County  Court  or  General^ 
Quarter  Sessions  of  the  Peace  held,  at  which  the  defendant 
(who  was  out  of  the  kmgdom  at  the  time)  could  be  pro** 
claimed  whilst  the  writ  was  running. 


Piatt  now  shewed  cause,  and  produced  ^n  affidavit* 
stating  that  the  proceedings  to  outlawry  in  this  case  were, 
the  same  as  had  been  adopted  in  similar  cases*  m  London  nod 
Middlesex^  for  •  upwards  of  forty  years.    [Abbott,  C.  J. — ^If 

(a)  By  wbich  it  u  enacted,  that "  in  every  action  personal,  wherein 
any  writ  of  exigent  shall  be  awarded  ont  of  any  €3oart,  a  writ  of  pro* 
clamation  shall  be  awarded  and  made  otit  of  the  same  Court,  having 
day  of  teste  and  return  as  the  said  writ  of  exigent  shall  have,  directe^d 
and  delivered  of  record  to  the  sheriff  of  the  county  where  the  defend- 
ant, at  the  time  of  the  exigent  so  awarded,  shall  be  dwelling ;  which 
writ  of  proclamation  shall  contain  the  effect  of  the  same  action :  And 
that  the  sheriff  of  the  county,  unto  whom  any  snrh  writ  of  proclaniatiou 
shall  be  delivered,  shall  make  three  proclamations,  oae  in  the  open 
conuty  court,  miother  at  the  General  Quarter  Sessions  of  tlie  Peace,  in. 
those  parts  where  the  defendant,  at  the  time  of  the  exigent  awarded, 
shall  be  dwelling,  and  the  ihird^  one  month  at  the  least  before  the  piini9 
exactutj  by  viftue  of  the  said  writ  of  exigent,  at  or  near  the  most  nsuai 
door  of  the  chqrch  or  chapel  of  that  town  or  parish  where  the  defend- 
ant shall  be  so  dwelling ;  and  if  the  defendant  shall  be  dwelling  out 
of  any  parish,!  then  in  sudi  place  as  aforesaid  of.  the  next  adjoining 
parish  in  the  same  county,  and  upon  a  Sunday,  immediately  after  divine, 
service  and  sermon  (if  there  be  one),  and  if  there  be  no  sermon,  then 
forthwith  after  divine  service  t  And  that  ail  oatlaAries  had -and  pro*' 
Dounced,  whereupon  no  writs  of  proclamations  shall  be  awm^ed  and, 
returned  according  to  the  form  of  this  itatutei  shall  be  utterly  void  and 
of  none  effect." 


Wat 
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dut  be  so,  it  is  high  time  the  practice  should  be  correctedj  IMSr 
At  all  events,  he  submitted,  that  supposing  this  piactice  to  ^"veur 
be  iiregular,  the  Court  was  bound  by  the  sheriff's  return, 
vhichy  if  it  was  false,  the  defendant  had  his  remedy  by 
bringing  au  action  for  a  false  return.  There  was,  however,' 
a  more  conclusive  answer  to  the  present  rule,  namely,  that 
the  attorney  who  made  the  affidavit  in  support  of  the  mo- 
tioD,,  did  not  describe  himself  as  the  defendant's  attorney 
or  agent,  nor  did  he  state  that  the  application  was  made  at 
the  defendant's  instance  and  request,  which  he  was  bound 
to  do,  inasmuch  as  the  defendant  did  not  appear  in  per- 
son. Upon  this  objection  the  Cotut  stopped  him,  S9m1 
called  upon , 

Marryat  and  CMlty,  contrd,  who  contended,  that  as 
there  was  no  appearance  to  the  proceedings^  the  deponent 
could  not,  with  propriety,  describe  himself  as  the  attorney 
of  the  defendant ;  but 

Per  Curiam. — This  is  a  fatal  objection  to  this  rule. 
The  deponent  must  shew  that  he  has  some  authority  to 
act  for  the  defendant ;  otherwise,  a  mere  stranger  might 
come  in,  which  cannot  be  allowed.  But  for  this  objection, 
we  should  certainly  have  made  this  rule  absolute.  The 
practice  of  demanding  a  man  in  proceedings  to  outlawry^ 
which  are  most  serious  in  their  consequences,  without  any 
writ  authorising  the  sheriff  so  to*  do,  is  clearly  irregular. 
Here,  some  of  the  dematids  stated  in  the  returns  to  the 
first  exigent,  and  the  allocatur  exigent,  must  have  been 
made  when  there  was  no  writ  in  the  sheriff's  hands.  It  is 
the  duty  of  the  pluntiff 's  attorney  to  take  out  the  process 
and  put  it  into  the  hands  of  the  sheriff,  in  order  that  he 
may  make  the  demands,  and  the  sheriff  is  bound  to  have  die 
exigents  in  his  hands  when  the  demands  are  made.  With 
respect  to  the  return  to  the  writ  of  proclamations,  the  re- 
quisites of  the  statute  of  EUzabeth  do  not  appear  to  have 
-been-  complied  with ;  but  at  present  we  are  not  required  to 
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UM.       tstfexm8f,<9fiaiiaa  jd^ob  lihiit  pointy,  m  the  nde most  be  &-* 
'         '      iKMed  qC  upon  die  olgectiaD  to  die  affidmt. 

Rule  dkchuged ,  widiout  costs  (a). 

(a)  Tide  SbM«reiUe  ▼.  ffitflmi^,  14  Eact,  536.    Tidd,  6th  ed.  131,  et 
•eq.;6A6ir.dEtf.  cSl.  ••4.  9ad9^&tOfV,S.  c.S5.  •.4f. 


Henry  Warteb  and  Maboaretta  Mary  Elizabeth 
Wartbb,    Infants,    by  their    next  Pricnd,    v.    John 
'HuTCHiiesoN,  suraving  Trastee,  and  Maboabetta 
'Xlieabeth  Mebedith  Wabteb,  an  Iniimt,  by  Jane 
*  Warteb,    Widow,    her  Mother  and  Ooardiani — ^Ahd 
Janb  Wabteb,   Widow,   and  Maboabetta  Eliza- 
beth Wabteb,  an  Infant,  by  the  said  Jane  Wabteb, 
'  her  Modier  and  next  Friend,  v.  John  Hutchinson, 
^  H'StfRY  Waiit«b,  and  Maboabetta  Mary  Eliza- 
beth Wabtbr,  Infants,  by  their  Ouardian. 

A  tei tator  de»  X  HE  foOowing  case  was  sent  by  his  Honor  the  Vice 

charged  with  Chancellor  for  die  opinion .  of  this  Conrt  $  after  having  been 

and  Mbwl  to  ^^^^  argued  in  the  Common  Pleas  (a)  :— 

certain  legn-  Thomas  Meredith,   of  Pentrebychan  Hall^  in  (he  county. 

^  ^,  their  of  Denbigh,  M.  D.   by  his  will  bearing  date  the  8th  Sq^ 


tigm,  nntU  his  (*)  ^®®  ^  ^*  ^-  Moore,  144. 

nephew  J.,  ion  of  his  sister  JIf.  ^bonld  attein  twenty-one  ;  end  if  be  should  die  in  tlie 
mean  time,  until  H.,  second  son  of  Jf.,  should  arriTe  at  that  age ;  and  if  H.  should  die  la 
the  mean  time,  until  the  daughter  of  JIf.  should  anive  at  that  age,  upon  trust  to 
raise  oat  of  the  rents  of  the  pmnises,  or  by  sale  or  mortgage  thereof,  portions  for  H', 
and  the  younger  children  of  Jf.  payable  on  tiieir  attnlniBg  tweaty-ene ;  and  fnrtlier» 
to  apply  a  proper  sum  out  of  the  rents  for  the  maintenance  and  education  of  J.  until 
he  should  attain  twenty-^ne,  and  then  to  pay  Mm  the  residue ;  and  if  he  should  die 
before  twenty-one,  then  to  apply  a  lilLe  sum  ior  the  maintenance  of  H.  till  be  should 
attain  that  age,  and  then  to  pay  him  the  residue ;  and  in  the  mean  time  to  place  out  the 
money  arising  from  the  roit  at  faiterest,  ibr  the  benefit  of  J.,  and  wiwn  J.  aheirid  atlmii 
twenty-onoy  or  in  case  of  his  death,  when  and  as  soon  as  H.  should  arrive  at  that  age, 
or  in  caw  of  hU  death,  wiiea  the  daochterof  M.  aheald  attain  tweniy-one,  to  the  use 
of  J.  and  his  assigns  for  life,  without  hnpeachment  of  waste ;  remainder  to  trustees  to 
preserre  contingent  remainder;  and  after  the  death  of  J.  to  the  use  of  histSrst  and 
otiier  sons  and  daaj^bters  in  strict  tail;  and  for  defimlt  of  such  issue,  to  the  use  of  H« 
with  similar  limitations  over  to  his  niece,  the  daughter  of  Hf.  and  an  ultimate  remainder 
to  .^-  u>  ^«e.  Dsststor  died,  leavisw  Us  sister  If.,  her  inns,  J.  and  H.  and  three  Toungct 
S  1  j'^  ■'*▼«•  J-  niarried  and  died  intestate  under  twenty-one,  leering  a  daughter  :— 
Held,  first,  that  the  trustees  took  only  a  chattel  interest  In  the  estates  devised  to  them  ; 
second,  that  on  tfie  death  of  Uie  testator,  J,  took  a  vested  esUte  for  life;  third,  that  th^ 
daughter  of  J.  took  an  esute  in  tail-male  on  the  death  of  her  father ;  and  fourth,  (hat 

S:  JS^TuT^m}^*^^^  ^^*  *  ^'^^^  **^^  f^  ^^  *■>  ramaind^,  expedant  on  tMl 
death  of  his  brother  J.  and  failure  of  sons  and  daughters  to  be  bom  to  J.  and  issue  male 
of  socb  BOBS  and  daughters. 
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Ptmber,l90l,ivlj  executed  and  attested  to  paes  real  eitatci,       18SS. 
after  directing  the  payment  of  his  debts  aad  fimeral  ev-^      wTam 
peaces^  by  bis  trustees  aad  executors  tbereimfter  named,  «. 

and  for  which  purpose  he  thereby  charged,  subjected,  and 
made  liable  ail  his  capital  and  other  messuages^  lands,  and 
hereditaments  ^aluitsoever,  situate  in  die  several  counties  of 
Denbi^  and  Ckeffier,  to  the  paymeot  of  die  same,  in  aid 
of  his  personal  estate ;  and  subject  thereto,  he  gave  and 
devised  all  and  eveiy  his  said  capital  and  other  messuages^ 
tenements,  lands,  and  hereditaments,  with  their  respectiM 
appurtenances,    to    the    Rev.  BromUaw  Yorke,  Bkkard 
Lloyd,  Esq.  and  John  Hutchimon,  their  heirs  and  assigns,    ' 
subject  to  die  following  uses  and  estates  (that  is  to  mj) :— * 
In  trust,  to  permit  and  suffar  his  aisler,  MargwrMa  fFurv 
ier,  the  wife  ef  Joa^  WmUr^  and  his  aon^  iianf  Nemiamp 
to  have,  take,  and  enjoy,  out  of  the  said  hereditanMnts  and 
premises  for  their  respective  lives,  each,  a  certain  amwity 
dierein  mentioned,  with  die  usual  power  of  entry  and  dis- 
tress ;  and  sulject  to  diose  two  several  annnities,  he  gafs 
and  devised  die  said  capital  and  odier  messuages,  &c.  to  the 
said  trustees,  their  heirs  and  assigns,  until  his  nephew,  JoAii 
Warier,   the  sou  of  his  sister  Margardta  Warter,   should    ^ 
attain  the  age  of  twenty-one  years  ;  and  if  he  should  die  in 
the  mean  time,  until  Henry  Warier,  the  second  son  of  the 
nid  Margareiia  Warier,  should  arrive  at  that  age;  and  if 
the  said  Henry  Warier  Aould  die  in  the  mean  time,  until 
die  daughter  of  the  ssdd  Margareiia  should  arrive  at  diat 
age,  upon  the  following  uses  and  trusts  (that  is  to  say)  ^-^ 
diat  they  the  said  trustees,  and  the  iurvi? or  of  diem,  his 
heirs  and  assigns,  should  in  the  first  place,  as  soon  as  con^- 
veniendy  might  be  after  his  decease,  levy  and  raise  out  of 
die  rents  and  profits  of  the  premises,  or  by  sale  or  mortgage 
diereof,  any  sum  or  sums  of  money  as  would  be  sufficient 
to  pay  and  satisfy  all  his  just  debts  and  funeral  expences, 
and  all  costs,  charges,  and  expences  which  they  the  said 
trustees  might  sustain,  on  account  of  the  trusts  diereby  iti 
diem  reposed ;  and  further,  diat  they  should  levy  and  raise 
out  of  the  rents  and  profits  of  the  said  premises,  or  hg  sale 
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1823.  or  mortgage  thereof,  or  of  i^  competent  part  thereof,  the  fulli 
'Wartbr  *"°^  ^'  2000/.  together  with  all  costs  and  charges  attending. 
HuTcuuiaoN  ^®  ™*«i°g  tl*e  same,  and  pay  the  same  to^  the  said  Henry 
tVarter,  the  younger,  son  of  his  sister  the  said  Margaretia^ 
Warier,  as  soon  as  he  attained  the  age  of  twenty-one  years; 
and  if  his  said  sister  should  happen  to  have  more  than  one 
younger  diild,  then  and  in  such  case,  he  directed  his  said 
trustees  to  raise,  out  of  the  rents,  issues^  and  profits  of  the^ 
said  premises,  the  fill)  sum  of  SOOOL  and  pay  the  same  to 
and  amongst  such  younger  children,  share  and  share  alike, 
as  soon  as  they  should  severally  attain  their  respective  agea 
of  twenty-one  years ;  and  he  charged  the  said  hereditaments 
with  the.  payment  of  the  same ;  and  upon  further  trust,  that 
they  the  said  trustees,  their  heirs  and  assigns,  should  pay 
9nd  apply  a  proper  sum  of  money  arising  from  the  rents  and 
profits  of  the  said  premieres,  for  the  maintenance  and  educa* 
tioB  of  his  nephew  John  WarteTf  till  he  should  arrive  at  the 
age  of  twenty-one  years ;  and<  when  he  should  attain  that 
age,  then  upon  further  trust,  to  pay  him  the^  rest  and  resi* 
due  of  the  said  rents,  issues,  and  profits  of  the  said  pre* 
mises,  if  any  should  remain  in  their  hatads,  after  payment 
and  satisfection  of  all  his  just  debts  and  funeral  expences, 
and  the  said  sum  of  2000/.  or  3000/.  as  the  case  might  hap* 
pen  as  aforesaid ;  and  if  the  said  John  Warier  should  hap- 
pen to  die  before  he  attained  the  age  of  twenty-one  years, 
then  the  trustees  were  to  pay  and  apply  a  sufficient  sum  of 
&e  money  arising  from  the  rents  and  profits  of  the  said  pre- 
mises, for  the  maintenance  and  education  of  hb  nephew  die 
B9jd  Henry  Warier,  till  he  should  attain  the  age  of  twenty- 
One  years;  and  when  Henry  Warier  should  arrive  at ^ that 
age,  theii  upon  trust,  to  pay  him  the  rest  and  residue  of  the 
rents,  issues,  and  profits  of  the  said  premises,  if  any 
should  remain  in  their  hands,  after  payment  and  satisfaction 
,of  his  just  debts,  and  the  money  intended  for  his  sister's 
younger  children  as  aforesaid;  and  in  the  mean,  time,  to 
place-  out  the  money  arising  from « the  rents  and  profits  of 
tbe^d  premises,  at  interest,  for  dieir  benefit  and  advan- 
tPge^  and^^.when  and  as  soon  as  the  said  John  Warien 
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diouki  attain  die  age  of  twenty-one  years,  or  in  caae  of  hU        182S. 
death,  when  and  as  soon  as  die  said  Henry  Warier  should      v^/^/ 
anive  at  that  age,  or  in  case  of  his  death,  when  and  as  soon  ^^ 

•8  the  daughter  of  the  said  MargarHta  WarUt  shoaU  arrrre  Hotcmibsov. 
nt  die  ^e  of  twenty-one  years,  he  gave  and  devised  the  said 
premises,  widi  their  appurtenances,  subject  as  aforesaid,  to 
the  said  trustees,  their  hein  and  assigns,  to  the'  use  of  his 
nephew  the  said  John  Warier  and  bis  assigns,  for  and  during 
the  term  of  his  natural  life,  without  impeachment  of  waste ; 
and  from  and  immediately  after  the  determination  of  that 
estate,  to  the  use  and  behoof  of  the  said  trustees,  to  pre- 
serve contingent  remainders;  and  from  and  immediately  after 
the  decease  of  the  said  JoAn  Warier^  to  the  use  of  the  first, 
aecond,  third,  and  all  and  every  other  son  and  sons  of  the 
body  of  the  said  Jolm  Warier  lawfully  issuing,  saverslly, 
successively,  and  in  remainder,  as  they  and  every  of  diem 
should  be  in  priority  of  birth  and  seniority  of  age,  and  of 
the  several  and  respective  heirs  male  of  his  and  their  respec- 
tive body  and  bodies  lawfully  issuing,  the  elder  of  such  son 
and  sons,  and  the  heirs  male  of  his  body  issuing,  being  al- 
ways to  be  preferred,  and  take  before  the  younger  of  them, 
and  the  heirs  male  of  his  and  their  body  and  bodies  issuing ; 
and  in  default  of  such  issue,  to  the  use  of  the  first,  second, 
third,  and  all  and  every  other  daughter  and  daughters  of  the 
body  of  the  said  John  Warier  lawfully  issuing,  severally, 
^successively,  and  in  remainder,  one  after  another,  as  they 
and  every  6f  diem  should  be  in  seniority  of  age  and  priority 
fit  birth,  and  of  the  heirs  male  of  the  respective  body  and 
bodies  of  such  first  and  odier  daughters  lawfully  issuing,  the 
dder  of  such  daughter  and  daughters,  and  the  heirs  male  of 
her  and  their  body  and  bodies  issuing,  always  to  be  preferred, 
•and  to  take  before  the  younger  of  them,  and  the  heirs  male 
of  her  and  their  body  and  bodies  issuing ;  and  for  default  of 
such  issue,  to  the  use  of  his  nephew  Henry  Warier^  the 
second  son  of  the  said  Margareiia  Warier^  and  his  assigns 
for  life,  without  .impeachment  of  waste ;  and  immediately 
after  the  determination  of  that  estate,  to  the  use  of  the  said 
trustees,  their  heirs  and  assigns,  to  preserve  the  contingent 
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uses,  and  estatea  from  b^og  barred  .or  destroyed ;  andfroAi 
and  after  the  decease  of  tke  said  Benry.  fVarier,  to  the  use 
of  bis  firsti   secondy  thirds    and  other, sons,  and.  first,  se* 
condy  third*  and  odier  daughters*  in  like  staiiner  as  to  the 
sons  and  daughters  of  the  said  John  Warier ;  and  for  deiaalt 
of  such  issoe^  to  the  U9e  of  hia  niece,  the  las^  bom  chiM 
of  hit  sister  i(f4}]g^are^te  Warier,  and  her  assigns  for  life^ 
nvithout  impeachment  of  waste ;  and  after  her  decease,  to 
the  use  of  her  sons  and  daughters  in  like  manner  as  to  the 
sons  and  daughters  of  the  said  JbAn  and  ifem^  ^«r^€r ; 
and  in  default  of  such  issue,  to  the  use  of  has  lister,  Mar^ 
gareiia  Warier,,  in  fee. — Provided  alwajrt,  and  die  testator 
did  thereby  declare  it  to  be  his  will,  that  the  sud  John  War^ 
teTf  or  whatsoever  other  person  or  persons  daould,  by  virtue 
thereof,  become  possessed  of,  or  entMed  to  his  aaid  estates, 
should,  from  the  time  heb  Mie,  or  they  sbonid  become  so 
possessed,    take  upon  hiniself,  hersdf,  or  ihemsdies,  the 
surname  of  Merediih,  and  should  make  the  mansion-house 
of  Penirebychan  Hall'  aforesaid,  their  usual  and  common 
place  of  residence ;  and  in  case  the  said  John  Warier  should 
refuse  or  neglect  to  reside  at^  and  make  use  of  PenirebycAan 
Hall  as  his  usual  place  of  residence,  and  take  upon  hioH 
self  the  surname  of  Merediih,  then  the  will  was  to  be  void 
to  all  intents  with  respect  to  him,  and  every  other  person 
and  persons  claiming  under  him,  who  should  so  refuse  to 
comply  with  such  direction  ;  and  in  like  manner  he  directed, 
that  the  same  should  be  utterly  void  in  respect  to  the' said 
Henry  Warier,   and  the  daughter  of  MargareUa  Warier^ 
and  every  other  person  and  persons  claiming  under  them  by 
virtue  of  bis  will,  in  case  he  or  they  should  refuse  to  take 
the  surname  of  Merediih,  and  reside  at  Penirebychan  Hall 
as  aforesaid.    And  as  to  all  his  hous^old  goods  and  furni^ 
ture,  and  all  his  silver  plate  whatsoever,  that  should  happen 
to  be  at  hb  mansion-house  at  Penirebychan  HaU  at  the 
time  of  his  death,  he  ordered  that  the .  same,  or  any  part 
thereof,  should  not  be  sold,  disposed  of,  or  removed  from 
thence ;  but  that  the  9ame,  and  every  part  thereof^  should 


be  deemed  and  cmittdeicd  to  be,  go^  aBdoonliirae  heiil        lfMI9« 
inam,  forttheme  and  benefit:  of  tbe  beta  of  PcnIrcftydhMl      ^^[)^ 
Ball  for  ever;  of  which  «iU  the  testator  apfpointed  lUtkmd  ^      » 
E^huirdif  ikndhifraunt^  Mmry.Nemtotf,  execmton.' 


Tho  leatslor  famng  Aedotk&B7ihjipnl,ieO%f}uBwlk 
was  proved  mtfae  Coasislory  Coort  of  5l.^aapA'1»jbodi 
hia  eaecnlors.  Jos^  Wkftet  aari  Hmfmttia  hirwiAfy 
JoAa  IZieAaf^  JfiradM  )riiri»»  (in  ibe  will  cdlod  JoJbl 
WaHer)  tbm  eldest  son,  and  Bmry  Wartmr  their  seeood 
aon,  (also  named  in  the  said  will)  survifed  the  testator  f  and 
the  said  JoHfh  Warier  and  Mai^aretta  his  wife,  also  had 
living  at  'the  death  of  the  testator,  three  odnr  ]foanger 
children,  viz.  Joufh^  ThomoM^  and  Margaretta  Mary  E&mo!' 
Uih,  bdng  the  daughter  mentioned  in  the  Will. 

John  Richard  MersdUk  fFoHar,  on  the  5th  Jtugmi,  I8l6, 
dnly  mtevmarried  with  Jcme  JoiMi;  and  on  the  QOtApmli 
1817  died  intestate,  without  having  attained  his  age  ef 
twenty-one  years,  leaving  die  and  -Jane  Warier ^  his  widow, 
and  MmrgarMa  EUxabeA  MerMih  Warier^  his  only  child 
by  her,  and  heir-at'*law,  him  surviving^.  Henry  Wartar 
named  in  the  wiU,  attained  theage  of  twenty-one  :on  the 
Ifith  November,  I6fiK  Tbe  tmstees  named  in  the  will  had 
sarvived  the  testator,,  bat  since  his  deaths  two  of  tfaenrhad 
departed  ftie  life,  leaving  John  Hnichineon  surviving 
tmstee; 

The  ipieationsi.for  the  opiaioB  of  the  (Tourt  were^  -  Fitnt^ 
whethet  BromnhmYorhey  Rkkard Lkyd,  and  John  Huidnn^ 
ion  in-  thepleadingB  named  took  any,  and  what  estate  inf 
the  estates  devised  to  them  by  the  will  of  the  testator,  Tho^ 
met  Meredith*  SecoadMy,  whether,  upon  the  saidi  testator's^ 
death,  John  Richard  Meredith  Warier  in  the  pleadii^ 
named,  took  any,  and  what  estate  in.  the -said  devised  estates 
and  preauses*  Thirdly,  whether  MargareHa  EUstabeik 
Meredith  Wmitr,  .the. 'infant,  took  any  and  what  estate  in 
diejaid  devised  eatatesiand  premises;  and  if  any,  at  what 
period.  Fourthly,  .whether*  Upon  tbe  said  testator^edselli^ 
or  qion  the  4eadi.  of  the.  said  John  Richards  MerodiA 
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IMS.        Warier  under  the  age  of  twenty^ne,  the  said  Henry  fVartef" 


WAsnR  ^^^^  ^y  ^^  ^^^^  estate  in  the  said  devised  estates  and 
'9.  premises.  In  case  the  Court  should  be  of  opioicm  that  the 
HuTcanisoif.  ^^  trustees  took  the  fee  in  the  said  devised  estates,  in 
ivhich  case  the  second,  third,  and  fourth  questions,  as  above 
0tated,  would  not  call  for' any  answer,  then  (assuming  for 
the  sake  of  this  question)  that  a  chattel  interest  only  passed 
to  the  said  trustees,  what  estates  or  interests  severally  did 
the  several  persons  take  who  are  named  in  the  second,  third, 
md  fourth  questions  i 

This  case  was  ai^ed  at  the  Sittings  after  last  Hilary 
Term. 

.  Preston,  for  Heury  Warier,  contended,  first,  that  the 
trustees  named  in  the  pleadings,  took  a  determinable  fee, 
and  not  a  chattel  interest ;  second,  that  John  Richard  Jfe- 
rediih  Warier  never  took  a  vested  estate,  having  died  W 
infant ;  diird^  that  for  the  same  reason,  his  infant  daughter 
Margarita  Elizabeth  Meredith  Warier,  never  took  a  vested 
estate ;  and  fourth,  that  Henry  Warier,  in  consequence  of 
the  death  of  his  brother  under  age,  took  an  estate  for  life, 
with  remainders  over,  as  in  the  will.  In  order  to  deter- 
inine  the  questions  submitted  to  ^the  Court  the  will  must 
be  divided  into  its  several  parts.  The  testator  having  iu 
the  first  instance  devised  his  estates  to  his  trustees,  their 
heirs  and  assigns  generally^  the  first  question  is,  whether 
that  be  a  gift  of  a  chattel  Jnterest,  or  a  determinable,  fee; 
and  then  supposing  it  to  be  a  determinable  fee,  when  was 
the  fee  to  determine  ?  After  charging  his  estates  with  his 
debts  and  funeral  expences,  he  gave  them  to  his  trustees, 
their  heirs  and  assigns,  in  trust,  first,  to  raise  and  pay  two 
annuities ;  second,  to  raise  portions  for  Henry  Wartler,  and 
the  younger  children  of  his  sister;  third,  to  maintain  and 
educate  John  Wartpr,  until  he  attained  twenty-one ;  fourth^ 
when  he  attained  twenty*one,  then  the  residue  of  the  pcofits^ 
if  any  should  remain  in  their  hands^  after  payment  of  the 
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debts  and  raising  the  portions  are  given  to  him ;  fifth.  In  case  latt. 
John  should  die  before  twenty-one,  then  to  apply  a  portion 
of  the  rents  and  profits  for  the  maintenance  and  education 
of  Henry,  untii  he  should  attain  twenty-one,  and  nrhen  he 
arrived  at  that  i^e;  then  upon  a  like  trost  as  for  Jokn^s 
taking;  and  then  in  trust  until  his  niece  attained  twenty- 
one.  First,  he  gives  a  fee,  and  then  he  limits  it  until  three 
several  infants  should  respectively  attain  majority.  The  diffi- 
culty,  therefore,  arises  from  the  testator^s  confusion  of  Ian* 
guage.  After  having  given  the  fee  to  the  trustees,  he  un* 
Decessarily  gives  them,  the  estate  until  the  infants  attain 
twenlj-ooe.  These  are  not  uses  in  the  strict  seAse  of  the 
word»  but  trusts  to  be  performed.  The  trustees  therefore 
roust  be  held  to  take,  a  determinable  fee.  Determinable^ 
when  i  Why,  determinable  by  John^B  attaining  twenty-one, 
or  dying  under  that  age,  and  so  toties  quoties,  with  respect 
to  the  other  infiints.  The  legal  effect  of  this  part  of  the 
will  would  be,  that  if  all  these  three  persons  died  under 
twe.nty-one,  there  would  not  be  any  ulterior  gift  under  the 
will.  It. must  be  contended  on  the  other  side,  either  that  the 
trustees  took  the  entire  fee  for  the  purpose  of  the  will,  and 
that  the  trusts  were  to  be  executed  in  a  Court  of  Equity, 
or  that  they  took  only  a  chattel  interest  determinable  on  the 
events  expressed  in  the  will.  The  Court,  however,  is  not  at 
liberty  to  say  that  they  took  the  whole  fee.  Tlie  testator  has 
expressed  his  intention  in  such  words  as  plainly  shew  that 
they  were  not  to  take  the  fee-simple  at  all  events.  The  in- 
tentbu  was  aomply  to  provide  trustees  for  these  infants  during 
their  minority.  Hb  debts  and  legaoes  are  charged  upon  his 
estate  by  separate  clauses,  and  power  b  given  te  the  trustees 
to  raise  the  money  by  sale  or  mortgage.  Then  he  provides 
b  what  manner  the  estate  shall  be  disposed  of  when  John 
Wwrttr  attains  twenty-one.  The  moment,  therefore,  he  at- 
tained that  age,  the  esUte  to  the  trustees  would  have  ceased, 
tnd  the  limitations  of  the  will  would  have  come  into  full 
operation.  The  gift  is  to  the  trustees  and  their  heirs  until 
a  certain  event  takes  place.    There  is  nothing  incompa- 
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^Ui^lvith  iubeioga  detenninable  fee.  Aehattd  inteuM 
18  a  provision  of  neceiisity  iii  favor  of  wilk,  bot  never  to  be 
V.  ^  adopted  without  absolute  necessity.  If  the  Court  can  give 
HuTCHiiitoif.  ^ff^^  ^  ^  ^jii  consistently  with  the  rules  of  thecommoA 
law,  they  wSl  do  so  without  resorting  to  a  diattel  interest. 
Man^ld  v«  Dugard  (a).  There  b  one  most  cogent  reai- 
son  why  the  trustees  should  take  a  determinable  fee,  rather 
than  a  chattel  interest.  If  they  took  a  chattel  interest  diere 
wad  no  occasion  to  use  the  word  *^  hein**  for  if  a  chattel 
interest  was  meant  to  be  given,  the  executors  would  be  the 
trustees.  The  case  of  Goodtitk  v.  Whitby  (b),  is  recon- 
cileable,  by  saying  that  it  was  a  chattel  interest  until  the 
infant  attained  twenty*one,  but  that  the  infant  had  a  vested 
estate  in  the  mean  time.  At  all  events  it  was  determinable 
by  the  death  of  the  infant,  or  his  attaining  twenty-one.  It 
would  be  confounding  the  measure  of  estates,  to  say  that 
trustees  can  have  an  estate  to  them  and  their  heirs,  until  J. 
attains  twenty-one,  unless  it  be  either  a  fee  or  a  life  estate. 
Mr.  Feame,  in  observing  on  Lethieullier  v.  Tracy  (c),  in 
his  ''  Essay  on  Contingent  Remainders''  (d),  is  mistaken 
in  supposing  that  Lord  Hardwicke  thought  that  a  fee 
could  be  given  in  the  first  instance,  and  a  vested  remain^ 
der  behind  it.  Referring  to  the  report  of  that  case,  it 
will  be  found  (e),  that  all  the  remainders  were  said  to  be 
veited  on  the  determination  of  the  fee  given  to  the  trustees. 
Th6  result  of  the  case,  as  stated  by  Mr.  Feame,  would  be  a 
solecism.  That  case  decides  this  proposition,  that  thegifu 
to  the  trustees  was  a  determinable  fee.  The  case  therefore> 
of  Lethieullier  v.  Tracy  is  an  authority,  for  shewing  that 
this  is  not  a  chattel  interest,  but  a  determinable  fee,  and 
the  case  of  Wright  v.  Peartan  (J),  explains  the  principle 
on  which  that  doctrine  is  founded.  At  what  time  theft, 
were  tiie  trustees  to  become  seised  of  a  legal  estate  for  the 
purpose  of  executing  the  trusts  ?    First,  when  John  Warter 

(a)  1  Eq.  Cu.  Abr.  195,  pi.  4.  {d)  7th  Edit,  page  f «6. 

iP)  1  Burr.  2f8.  {e)  Page  779. 

(,c)  S  Atk.  774.  C/)  I  Edcu,  119. 
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Aottid  attain  die  age  of  twenty-ooe.    He  bad  not  attaiocMl      18S3. 
IweaQr-oney  and  therefore  that  event  has  fiuled.    Then  so-      ^"^v^*^ 
cond.  when  HemyWarler  attained  twenty-one,  and  that  event  «. 

has  happened,  and  having  happened,  it  is  immaterial  for  Hmcnuior. 
the  purposes  of  tins  viriU  whether  Margdreiia  Warier,  his 
sister,  may  have  attained  majority.  BarasiaM^B(a)  case 
establishes  dearly  when  a  remainder  becomes  vested  after  « 
chattel  interest  during  minority.  But  this  case  is  totnlly 
distinct  from  thst  case,  and  for  thi^  reason : — By  the  plan 
of  diis  will  it  is  clear  that  the  estate  was  not  to  determine 
with  JoAn  fFarier^s  attaining  twenty-one,  but  to  be  held  in 
trust  for  Henry  Warier^  and  Margarelta  Warier  respec* 
tively ;  and  that  case  makes  this  case  one  of  the  most  diffi- 
cult ever  submitted  to  judicial  decision.  John  Warier  could 
never  have  an  estate  before  the  trustees  had  the  seisin  to 
serve  die  uses,  and  there  must  have  been  a  vesting  and 
seisin  in  them  before  the  uses  could  arise.  UJohn  Warier 
had  died^  under  twenty-one,  leaving  no  issue,  Henry  Warier 
would  not  have  been  in  the  seisin  under  the  gift  of  the 
will,  for  the  estate  of  the  trustees  would  have  continued 
for  other  purposes.  It  is  obvious  that  the  testator  had  no 
motive  beyond  that  of  pfovidihg  for  an  object  who  should 
attun  the  age  of  twenty-one,  and  intended  that  the  estate 
should  go  ov^  if  that  event  did  not  happen.  The  Court  are 
bound  by  what  he  has  done,  and  cannot  conjecture  what  he 
possibly  might  have  done  had  he  contemplated  the  event 
which  has  happened.  John  Warier,  therefore^  having  died 
under  twenty-one,  the  event  on  whiph  he  was  tp  tak^  foiled, 
and  he  never  had  a  vested  estate,  and  it  could  not  go.toJiis 
issue.  The  testator  has  never  contemplated  the  event  of  JoAn 
Warier  dyiqg  under  twenty-one,  leaving  issue,  if  he  had, 
there  is  no  doubt  that  some  provision  would  have  been  made 
for  that  event.  None  having  been  made,  the  Court  cannot 
impute  an  intention  to  the  testator  which  has  not  been  et» 
pmsod.  The  question  then  is,  whether  Margardi^  Mere^ 
diik  Warier,  the  mftnt,  took  any  estate  in  the  premises. 

(a)  3  Rep.  SI. 
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1829.*^      She  clearly  took  no  estete,  because  ber  father  died  undev 
""^"^^^^^      twenty-ooe.    This  is  obvious  from  the  context  of  the-wiU^ 
V.  and  is  the  necessary  effect  of  all  the  dispositions.  Strong  v. 

H^GBiNtoff.  y^^^^  (^j  T|,g  „g,j  question  is,  whether  on  the  death  of 
John  fVarter,  under  twenty-one,  his  brother  Henty  took 
any,  and  what  estate.  It  is  clear  from  the  frame  of  the  will, 
that  if  John  died  under  twenty-ooe,  Henry  was  to  be  entitled, 
to  the  accumulations  arising  during  his  own  infancy.  There 
was  a  clear  intention  that  he  should  be  substituted  in  the 
]>lace  of  John  and  his  children,  itJohn  died  under  twenty-KUie. 
There  must  have  been  a  suspension  of  ownership,  from  the 
time  of  John*B  dying  under  twenty-one,  till  Henry  attained 
diat  age,  unless  Henry  was  immediately  seised.  -  The* 
daughter  of  John  clearly  could  nol  have  taken  any  thing*  and 
if  she  was  excluded  for  a  portion  of  lime,  why  might  not 
she  be  excluded  for  ever  i  [Bayley,  J.  May  it  not  mean 
this,  if  John  dies  under  twenty-one,  Henry  shall  have  the 
accumulations,  but  that  John's  child  shall  have  the  estate  ?] 
This  case  must  be  governed  by  principle,  and  no  provision 
is  made  for  the  maintenance  and  education  of  JoAn*s  child; 
no  doubt  it  would  have  been  made,  had  the  testator  at  all 
contemplated,  that  on  his  elder  nephew  dying  under  age, 
his  issue  should  be  entitled.  If  this  had  been  a  gift  to  Joibt 
and  his  heirs^  and  if  he  should  die  without  leavfaig  issue, 
to  Henry  and  bis  heirs,  the  issue  of  John  would  have  beeA 
excluded,  and  why  not  his  children  designated  by  descripr 
tion  i  First,  then  it^is  clear,  that  the  trustees  took  a  deter- 
minable fee,  and  not  a  chattel  interest;  second,  that  JbAit 
Warier  never  took  a  vested  estate,  having  died  an  in&hl ; 
third,  that  for  the  same  reason  his  infant  daughter  never 
look  a  vested  estate;  and,  fourth,  that  Henry  Warier ^  in 
consequence  of  the  death  of  his  brother  under  age,  has  taken 
an  estate  for  life,  with  remainders  over  as  in  the  will  A* 
rected.  Then,  fifthly,  the  question  (assuming  that  a  chattel 
interest  only  passed  to  the  trustees)  is,  what  estate  did 
John,  Us  ihfaut  daughter,  and  Henry,  aevehilly  take  under 
(a)  1 3orr.  910. 
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4fae  vilL    [Tke  Cauri  asked  whether  there  was  ever  ah  in-        18f3. 
atance  of  such  an  hypothetical  qnestion  put  to  the  Coart 
for  its  decision,  and  they  were  referred  to  fVykham  ▼•  fVyk- 
iam  (a),  and  Sanford  v.  Irby  (i).]    It  is  clear  that  Jdbi  and 
Us  daughter  never  took  any  estate,  and  that  Hwty  took  a 
vested  estate  at  the  age  of  twenty-one.    Any  other  con- 
structioa  would  be  inconsistent  with  the  hingnage  of  the 
Will,  and  the  obvious  intention  of  the  testator.    The  chattel 
iatereat  was  to  continue  distinct  for  paying  debtSi  and  rais- 
ing portions.    There  was  clearly  no  intention  that  any  fee 
should .  arise  until  John  attained    the  age  of  twenty-one. 
How  then  can  it  be  said  that  an  estate  depending  on  cer- 
tain events,  ipust  arise  at  all  events i    It  is  clear  that  JoAn's 
was  not  an  estate  at  all  events,  because  Henrys  interest  is 
interpoeed;    A  remainder  after  a  gift  during,  minority,  to  be 
determined  by  death,  is  a  vested  estate,  but  if  there  be  any 
ether  ^venteapiessed,  such  a  consequence  becomes  impos- 
siUe.     In  Jofpdan  v.  Holkman  (c),  a  testator  devised,  lands 
to  his  wife  during  her  widowhood, -and  if  she  should  marry 
again,  then  his  daughter  to  enter,  provided  that  if  his  wife 
married,  and  survived  his  daughter,  the  estate  should  return 
to  her.     That  would  be  a  vested  remainder  by  construction 
10  the  daughter,  but  if  it  had  been  a  devise  during  widow- 
kood,  with  remainder  on  marriage  again  wkhin  aiimked 
time,  the  same  <Kinsequeace  maouM  not  follow,  because  it 
would  be  contingent,  and  the  interest  would  not  be  vested. 
So  also  if  a  man  makes  a  lease  for  life,  and  that  a  day  after 
the  death  of  the  tenant  ior  life,  it  shall  remain  over,  this 
remainder  is  void,  because  the  first  estate  must  determine 
before  the  remainder  can  commence,  Plowd*  ^.    ^ere,  if 
John  had  died  under  twenty-one,  and  Henry  was  not  to 
hate  it  until  twenty*one,  bis  interest  most  be  contbgent^ 
Therefore,  upon  his  attaining  that  age,  the  estate  becomes 
vested  in  him,  and  he  is  entitled  to  a  certificate  iu  his: 
fcvor. 

(«)  1 1  East,  458.  C^)  3  B.  &  A.  654.  {e)  ArabU  909. 
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1823.  Hodgponf  Sot  die  penoniRl  representetkeB  of  Jolm  War^ 

^-"^-^      ler,  and  of  hb  infant  daughter  (who  died  since  the  case  was 

.  V.        «  directed),  contended^  in  answer  to  the  first  question,  thai  the 

&Fi«Biaioif.  i^gi^g  iQ^  ^  ]^  ^g^l^  m  fee;  but  la^g  that  aside 

•  for  the  sake  of  argument,  he  contended,  m  answer  to  the 

•  second,  that  John  Warier,  upon  the  death  of  the  testator, 
took  a  vested  estate  for  life ;  to  the  third,  that  Mofgareita, 
the  infant,  took  au  estate  in  tail  male,  on  the  death  of  her 
lather;  and  to  the  fourth,  that  Hemy  Warier  took,  «t  the 
testator's  death,  a  vested  estate  for  life  in  remainder,  ex- 
pectant on  the  death  of  his  brother  JakMf  withopt  issue. 
As  t»  the  fiist  pomt,  the  trustees  took  a  legsl  estate  in 

:  fee-simple,  or  at  least  a  power  to  sdl  or  umtffige  the  fee, 
to  the  extent  of  the  trusts.    But  if  nather  of  ih^iie  propo- 
sitions can  be  maintained,  they  took  a  partioihur  estate,  that 
is,  an  estate  capable  of  supporting  remainders,  and  not  a  fee 
detemunable  upon  particular  events.    Did  dien  the  trustees 
take  the  fee-simple  at  law?    In  the  first  phce,  the  testator 
not  only  charges  his  estates  with  his  debts,  but  directs  them 
to  be  raised  immediately  by  tale  or  morigage;  thb  .shews 
that  the  trustees  have  the  legal  estate  for  this  purpose,  be*- 
cause  this  trust  can  only  be  executed  by  persons  having  a 
legal  estate  or  lq;al  power.    There  are  acts  to  be  done. 
They  are  to  pay  the  debts,  funeral  expences,  and  legacies^ 
by  sale  and  mortgage  of  die  estate.    There  are  also  an- 
nuities to  be  raised  by  a  rent-charge.    It  is  true,  indeed^ 
that  the  annuitants  have  the  power  of  entry  and  distress, 
but  this  comes  aflter  the  gift  to  them,  and  therefore  it  is 
more  reasonable  to  hold,  that  this  was  one  of  the  purposes 
of  the  trust,  and  that  these  legal  powers  were  to  be  exer- 
cised in  the  names  of  the  trustees.    If  the  estate  of  the 
trustees  were  to  determine  upon  John  Warier  attaining  the 
age  of  twenty-one,  how  could  tb^  trusts  be  exeeuted,  at 
least  in  the  mode  pomted  out  by  the  will,  because  no  pur- 
chaser or  mortgagee  could  be  found  to  advance  his  money  for 
the  purposes  for  which  it  was  required.    The  trustees  there- 
fore could  not  execute  their  trusts  by  sale  or  mortgage,  unless 


they  hid  the  fee.    But  beside  these,  there  sre  other  acts       mO. 
to  be   done  upon  John  WarUn^n  altaining  neJDiilj»iihicfa    ^jT^j^^ 
codd  noir  be  perfenned  unless  the  tnistecs  had  the  legal  «. 

estate.  Courts  of  law  are  undoubtedj  jealous  of  giinag 
too  laige  estates  to  trustees;  Doe  v.  Simpaon  (a);  but  tibere 
are  oises  wber€|  although  the  estate  is  limited  in  tenns^  the 
Court  will  enlaige  it  to  gite  effect  to  the  olgect  of  the 
trust.  This  was  admitted  iu  Doe  ▼•  Strnptan,  although  it 
was  held  that  the  words  did  notgive  the  fee«  In  this  case 
it  is  quite  clear  that  the  trustees  must  have  talcea  the  fe^ 
simply  or  the  trusts  of  the  will  could  not  hate  been  ei- 
ecuted.  Put  if  this  b  made  out  the  other  questions  cannot 
be  entertained  in  a  court  of  law.  The  negative  nmst  there* 
fore  be  admitted  for  the  sake  of  argument.  Then  the  tnis* 
tees  took  a  particular  estate  (a  diattel  interact)  for  the  pur- 
pose of  executing  the  trusts  of  the  wJU,  and  Jokm  Warier 
and  MargareUa,  his  infimt  daughter,  took  vested  ramaaiders* 
For  this  BoraUon*B  case  {b\  Mawfidd  v.  Dngard  (c).  Good- 
tUle  V.  WhUby  di),  Doe  v.  Lea  {e\  Doe  v.  Uuderdmn  (f\ 
and  Stofd^  V.  Siml^  (g),  are  authorities*  In  aU  these  eases 
an  estate  is  given  to  fill  up  the  interval  until  the  devisee  attains 
twenty-one.  The  cases  of  Bromfidd  v,  CrQwder.(k),  and 
Bramnmord  v.  Edmards  (t>  are  also  to  the  same  effect.  The 
most  important  part  of  the  will  is  this  :^— "  And  when  and 
as  soon  as  the  said  John  fVarter  shall  attain  die  age  of 
twcntj-one  years,  or  in  case  of  his  death,  when  and  as  seo^ 
as  die  said  Heary  Warier  shdl  arrive  at  that  age,  or  in 
ease  of  hia  deaths  when  and  as  soon  as  the  daughter  of  the 
said  MargareUa  Warier  shdl  arrive  at  the  age  of  twenty* 
eoe  years^  I  give  and  devise  the  smd  prenusesi  with  thdr 
sppurtcnanoeSi  subject,  as  aforesaid^  to  the  said  trusteesj^ 
(h^r  heirs  aad  asaigus^  to  the  use  of  John  (or  life,  with  re- 
auanders  over,  &c.''    Mow  if  thb  part  of  the  will  be  taken 

(a)  5  East,  16«.  (/)  WilWs,  t93. 

(*)3RS|^.S1.  (^)l6Vcfij|9l. 

(e)  1  Eq.  Cas.  Abr.  196,  pi.  4.  i/i)  1  New  Rep.  313. 

(if)  1  Burr.  «33.  '  *  CO  « Vcs.  U3. 

,(03T.R.  41-    . 
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I828.       IhenUjFy  it  is  dearly  in  favor  of  the  present  argument. 
Hie  introduction  of  the   condition  of  Htnry's   attainbg 


Wartbr 


HirrcBiiiioN. 


^.  twenty-onei  was  utteriy  unimportant,  unless  John  Waritr 

had  died  under  that  age,  because.the  preceding  gift  is  to  the 
trustees  during  the  minority  of  John ;  and  if  John  should  die 
before  majority,  then  during  the  miAority  of  Henry  \  and  if 
he  'Should  die  before  majority,  then  during  the  minority  of 
Margaretta,  the  niece;  yet  by  the  express  words  John  was 
Co  take,  if  either  of  the  three  contingencies  happened.  [Bay^ 
iey\  J. 'May  not  the  rule,  reddendo  singula  singulis  apply?] 
lliat  would  make  the  remainders  to  John*8  children  de- 
pendant on  his  attaining  twenty-one,  while  the  authorities 
above  cited  go  to  shew  that  even  his  own  estate  was  not 
contingent.  The  testator  did  not  intend  that  his  nephew 
Henry  should  take  more  dian  a  younger  child's  portion, 
wiless  in  the  case  of  a  total  failure  of  issue  of  the  body 
of  his  brother  JoAm  ;  and  there  are  no  words  in  the  will 
which  import  that  his  living  to  the  age  of  twenty-one  must 
be  taken  to  be  a  condition  precedent  to  his  being  entitled  to 
the  estate,  but  that  provision  was  merely  introduced  to  shew 
the  time  when  he  should  come  into  the  management  of  it. 
A  fortiori  it  is  not  a  condition  precedent  to  the  estates  of 
his  children.  It  is  not  a  devise  to  him  in  case  of  his  attain-* 
ing  that  age,  but  it  is  vested  in  the  trustees  vntil  he  should 
become  twenty-one,  when  he  would  be  capable  of  taking 
possession.  Mr.  Eearne,  in  commenting  upon  the  case  of 
jMhieuUitr  v.  Tracy ^  is  certainly  erroneous  in  his  view  of  it ; 
but  that  case  proves  Lord  Hardwicke's  opinion  to  be,  that 
the  contingency  of  dying  under  twenty*-one,  does  not  aifecl 
the  subsequent  estates.  Though  here  the  contingency  of 
John's  attaining  twenty-one  has  failed,  yet  that  would  i|Ot 
prevent  his  child  taking  a  vested  remainder.  The  interval; 
if  any,  is  filled  'up  by  a  limitation  to  the  trustees  during  the 
minority  of  Henry.  It  will  follow,  then,  that  the  trustees 
took  a  particular  estate,  and  what  particular  estate  they 
took  it  is  unimportant  to  inquire.  It  is  necessary  (cf 
fne   (as  the    fifth    question    is  worded)    to    aigue^    that 
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ihej  took  merely  a  dmttel  mtefeet;  it  it  softcimt  tktl       IMS, 
^Mytook  a  pardcular  estate,  foUowed  bya-ranamder  to      ^^^^ 
'  Join  WarUr^  iod  renuululen  to  his  issue  in  tail,  under  vhich  «. 

the  infant  MargarMa  took  a  vested  esute  tail.    The  argil-  Borcniasoa. 
nient  on  ^e  odier  side  rests  nucfa  dik  the  trust  for  mtinto- 
nance,  and, as  to  the  accumulations  of  rents.    It  assumes^ 
that  diis  trast  is  for  the  nexi  in  mnotiider;  and  then  infers 
diat  the  permm  namediu  thm  tntU  must  be  the  neit  in  re- 
flMdnder.    The  assumption  may  be  adnutted,  but  the  infeiw 
once  is  not  correct.    If  the  testator  has  given  an  estate  to 
endure  doling  the  successive  minorities  of  his  nephews,  for 
a  particular  purpose,  wiUi  remaioden .  over  in  strict  settle- 
ment, the  first  presumption  is,  that  as  to  any  surplus  rsnts 
during  the  particular  estate,  the  testator  intended  a  resulting 
trust  for  die  remainder-man.    The  Court  is .  at  liberty  to 
imply,  that  this  b  a  resulting  trust,  because  the  will  shews       • 
that  such  was  the  intention,  though  the  description  of  the 
persons  to  take  under  it  is  imperfect  or  iaaocuiate.    Bat 
Ihis  obvbtts  intenuon  may  also-  be  effected  by  implying  the 
words  ''  without  issue"  after  those  applymg  to-JoAn's  death 
under  twenty-<me.    In  Jtnkhu,  v.  Harm  (a),  since  carried 
into  the  House  of  Lords,  it  was  held,  that  the  words  ^  with- 
out issue"  might  be   implied.    The  cases  of  SpaUing  v. 
Spalding  (6),  and  King  v«  MdHmg  (c),  are  also  authorities 
upon  diis  point,  and  diey  are  stronger  than  this  case,  because 
there  4he  implication  was  admitted  in  the  devmmg  clause, 
whereas  here  it  is  only  necessary  in  a  clause  collateral*  and 
secondary  to  the  words  of  devise.      Here  is  a  dear  set^ 
of  limitations,  shewing  that  this  testator  meant  that  these 
nephews  and  their  respective  families,  should  enjoy  die  pro- 
perty in  strict  limitation,  and  there  is  nothing  to  oppose 
diis  coustnictibn,  but  the  inaccurate  expressions  used  in  the 
declaration  of  a  trust,  whereby  the  testator  cleariy:  meant 
no  more  than  a  resulting  trust,  to  follow  these  limitations. 
It  is  impossible,  for  the  Court  to  give  effect  to  the  will; 
unless  John  Warier  took  a  vested  estate  foriife,  with  re« 
(fl)4Madd.67,  (6)  Cro.  Car.  185.  (c)lVeDt«3|. 


r. 
.JB(VTCimrtoiri 


.lan.  tatunAvto  his  issiiey  for  otbervriae  the  whole  object  of  ihf 
wiU  muiBt  be  defeeted.    Qn  these  grounds  it  is  seboiiltedf 

•fifs^  that  if  tiie  trustees  did  not  take  the  fee  simple,  they 
took  a  particular  estate,  which  was  to  deteraiioe  either  when 
John  or  Henry ^  or  MltrgarMa,  should  respectively  attain  the 

.age  of  twenty-one;  and,  second,  that  John  took  a  vested 
remainder  for  lif^  with  remainder  in  tail  to  his  infant  daugh- 
ter, which  took  effect  in  possessioOp  upon  the  death  of  her 

iather,  or  at  all  events  upon  her  uncle  Henrjfs  .attaining 

«twenQH>ne. 

Preaou^  in  reply,  contended,  that  the  case  of  Jenkins  w. 
Harris  could  not  be  considered  as  an  autbori^,  because  it 
had  been  sent  back  by  the  House  of  Lords  to  the  Court 
of  Chancery.  The  case  of  S^oa/ey  ▼•  Siapl^yimB  distin- 
i;uishable  from  this,  because  here,  after  the  failure  of  John's 
estate,  there  was  an  ulterior  trust  for  Hemy  during  minority. 
The  Court  could  not  enlarge  the  estate  to  the  trustees  by  im- 
plication, unless  there  was  an  express  intentiqii  or  declaration 
that  they  should  take  die  fee  simple,  or  unless  there  was  some 
absolute  necessity  for  the  purpose*  Here  no  such  neces- 
sity existed.  He  cited  Doe  v.  Fyldes  (a),  and  Doe  v.  Sbtp^ 
ford  (b).  As  to  Borasion*B  case  it  was  no  authority  for  the 
.purpose  for  which  it  was  citedy  because  here  the  estate  did 
not  vest  in  John  upon  his  fitther's  death,:  but  was  held  ifi 
txasi  by  the  trustees  for  ulterior  purposes,  upon  a  con- 
dition which  had  failed.  The  attaining  miycirity  was  a  con- 
dition precedent  and  haviqg  failed,  the  estate  devolved 
on  Henty,  the  next  m  remauider* 

Ctp*.  adv.  vuU. 

The  following  certificate  was  sent  to  the  Vice  Chan- 
cellor:— 

.  This  case  has  been  aipied  before  us,  and  we  are .  of 
opinion,  that  Bronmhm  Yorke,  Richard  Uoyd,  and  John 
Hutchinson  took  only  a  chattel  inteiest  in  the  estates  der 
vised  to  them. 

(a)  Cowp.  833.  (&)  1  DoDgU  75. 


Hominov* 


JftfmfirA  fPofier  took  a  vested  estate  for  U(^  Wa^ 

We  think,  that  Margardta  BUxabdh  MendHh  Wmtm^  ^^T** 
Ike  ioAui^  took  an  estate  in  till  sMde  on  Ae  death  of  bur 
.fiither. 

We  tUnk,  tfant  Bem^  WmUf  took,  at  die  testator'a 
'deatl^  awlmi  estiie  for  life  in  fe^itinder  expectant  on  the 
demh  4>f  Ih8  brother  Jokn  Mieimml  Meredkh  Warier,  mid 
faikire  of  soms  and  daughten,  to  be  t>om  to  Johm  Rkhard 
JHerediih  fVarter,  and  issue  male  of  svcb  sons  and  dau^b- 
teis* 

C.  Abbott. 
J.  Baylsy. 

6.  S«  HOLROYP. 

W.D.BnsT. 


The  Kino  v.  Humphrey  Wyllyams. 

M.  HIS  was  an  information  in  the  natnre  of  a  quo  warranto,  Wkere  the 

against  tbe  defendant,  for  eurcising  the  oflk^  of  one  of  the  corpora^t 

capital  burgesses  of  the  borough  of  Tmns,  in  Coiwfa/^  ^of^^ 

without  any  legal  wstrant,  ttc.     Tbe  defendant  pleaded,  twenty-four 
,,.,-_,  .,  i.i       cspItU  iHir- 

that  the  boroughr  of  Truro  was  an  aiiaent  borongp,  and  that  geases,  gnmc- 

Queen  £foa»e<A,  bylettecs  patent  dated^OthJidie,  in  the  ^^'oftn^ 

diet  year  of  her  leign,  did  gnmt  that  tbe  said  borough  |^  ^*  "^^ 

should  be  a  free  bofough,  and.  that  the  inhabitants  luid  their  sny  one  or 

successors,  shouU  from  thenceforth  be  a  body  corporate  tvraaty-fovr 

'    capital  bar- 


die, or  dwefl  withsnt  tke  bovoaghy  sr  thonldt  frms  any  eanse,  be  ftvoTed,  that  then 
and  so  often  it  should  and  might  be  lawful  to  the  other  capital  burgesses  ^  td  lAe<  Itee 
mtnMng  or  ttmammg^  or  iki  gretder  pari^  •/  trb  samb,"  of  urtiom  tlie  nmyor  lor  the 
time,  being  should  be  one,  to  elect  another,  Arc.  i  and  a  burgess  having  been  elected  to 
fill  up  a  racancy  [occasioned  by  death]  by  twelve  capitai  hwrgeue$  onlv  who  were  allefjed 
to  be  tJbe  capital  bofgesMM  el  tkai  timg  nunhsmg  end  romniitjrg:— Held,  that  the  clecUon 
was  void,  not  being  made  by  a  majority  of  tbe  whole  definite  body,  to  which  the  words 
**  or  the  gresler  part  of  ike  aamt;*  were  referable. 


Th«  Kino 


76  CASE6  IN^TfiB  king's  BSNCH, 

1823.       ami  polkk:,  by  the  nime  of  ^^The  mayor  und  buiigeMes  of 
the  borough  of  TrUro,**  &c.  that  from  thenceforth  for  ever 
there  sliould  be  twenty-four  of  the  most  discreet  and  ho- 
Wtllyams.  nest  inhabitants,  who  should  be  helping  and  assisting  to  tfe 
mayor  for  the  time  being,  in  all  matters  concerning  the  bo- 
rough ;  that  foiir  of  the  twenty-four  capital  butgesses  should 
be  called  aldermen,  and  should  be  chosen  every  yesr  by  the 
mdjor  part  of  the  same  twenty-four  capital  burgesses ;  that 
the  mayor,  aldermen,  and  capital  burgesses,  or  the  greater 
part  of  them,  for  the  time  betng,  should  have  power  to 
elect  a  recorder,  a  steward  of  the  court  of  the  borough, 
and  other  officers;   that  the  Queen  ordained  one  Thomas 
Surges-  to  be  the  first  mayor,  and  twenty-four  inhabitants, 
by  name,  to  be  the  first  capital  burgesses,  and  four  of  those 
capital  burgesses  to  be  the  first  aldermen,  which  aldermen 
should  be  perpetually  assisting  and  helping  the  mayor  in  all 
things  concerning  the  borough,  and  that  two  of  them  at  the 
least  ought  to  be  present  in  all  assemblies  to  give  their  help, 
assistance,  and  voices  at  the  election  of  the  mayor  and 
other  officers ;  that  the  Queeu  granted  unto  Uie  mayor  and 
capital  burgesses  and  common  council  for  the  time  .being,  or 
the  greater  part  of  them,  power  and  authority  every  year, 
on  the  gth  October^  to  nominate  and  assign  an  alderman  to 
be  the  mayor  for  one  whole  year  then  nest  following;  and 
that  when  and.  so  often  as  it  should  happen  that  one  or  more  ^ 
of  the  twenty- four  capital    burgesses  for  the  time  beii^ 
should  die,  or  dwell  without  the  borough,  or  should  be  for 
any  cause  removed  from  his  office,  it  should  be  lawful  to 
the  other  capital  burgesses  **  at  that  time  surviving  or  iv- 
maitMg,  or  the  greater  part  of  the  same/'  of  whom  that 
mayor  for  the  time  bemg  should  be  one,  to  elect  another  on 
others  into  their  place  or  places,  8cc.    The  plea  then  stated 
the  acceptance  of  the  charter,  and '  that  on  the  15th  Fe^ 
bruary,  1805,  Peter  Tipp^f   Esq.  then  being  one   of  the 
capital  burgesses,  died,  and  after  his  death,  and  before  any 
other  burgess  had  been  elected  in  his  place  (to  wit),  on  the 
lOih  May,  1820,  J.  T.  BenaUack,  then  being  mayor  of  tho 
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berougfa,  ti^eiher  with  the  major  part  of  the  capital  bar*       18S9. 
^etses  surviving  and  remaining  at  the  tiuie  of  the  meetbg      ^^v^<^ 
and  assembling  together  for  the  Section  hereinafter  next  ^/"* 

mentioned,  did  duly  meet  aqd  assemble  together  for  the    WvuTAHf . 
election  of  a  capital  burgess  in  the  ro<^m  of  the  said  P,T., 
and  being  so  met  ^nd  assembled  togetheri  did  then  and  there 
nominfite,  elect,  and  prefer  cfefendanti  beipg  a  burgess,  to 
be  a.  capital  bjUfgess  of  the  borou^  in  tbf  room  of  the  said 
P.  T.,  and  that  after  he  was  elected,  and  before  be  took  upon 
himsdf  to  exercise  the  ofiice,  he  did  in  due  manner  take  his 
corporal  oath,  &c.  before  ,tl^. mayor,  for  the  faithful  exe- 
cution of  the  Q^ce,  aqd  by  virtue  of  the  premises  he  was 
and  still  is  a  capital  burgess  of  .the, said  borough,  &c.    Re- 
plicatiotts,  first  (with  a  protestando),  that  Queen  Elizabdh 
did  not  grant  in  manner  and  form  as  in  the  plea  alleged; 
secopd,  that  the'charter  was  not  accepted ;  third,  that  P.  1\ 
was  Aot  one  of  the  capital  burgesses;  foivth,  that  J.  P.  B. 
the  mayor,  together  wi|h.  the  major  part  of  the  capital  bur- 
gesses of  the  borough,  surviving  and  remaining  at  die  time 
of  the  meeting  and  as^epibling  together  for  die  election  in 
the  plea  mentioned,  dUd  not  duly  meet  and  assemble  to* 
gether  for  the  election  of  a  capital  buigess,  as  in  the  plea 
alleged ;  fifth,  that  J.  P.  £.,  together  with  the  mig or  part 
of  the  capital  burgesses  surviving  and  remaining,  &c.  did 
not  elect  defendaut,  as  in  the  pfea  ^nentioned ;  sixth,  that 
at  the  time  of  the  siq>posed  e^tion  of  defendant,  there  was 
not  present  a  majority  of  the  csipital  bmgesses  who  survived 
and  remained  at  the  time  of  the  death  of  Pp  T. ;  seventh, 
thit  at  the  time  of  the.  supposed  election  of  defendant,  diere 
was  not  present  a  majority  of  the  capital  burgesses  who 
survived  and  remained  at  the  time  of  the  death  of  P.  2\, 
and  who  were  survivmg  and  remainii^  at  the  time  of  the 
supposed  election;  e^hth, -that  at  the  supposed  meeting 
of  the  capital  burgesses  in  the  plea  fuentioned,  there  were 
only  present  the  mayor  and  eleven  of  the  capital  burgesses, 
and  that  the  supposed  election  was  made  by  the  said  mayor 
and  the  said  eleven  capital  burgesses,  and  no  more ;  ninth^ 
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142^"      that  defeodttit  was  not  a  biirg^sd  at  tbe  tinie  of  the  tup-* 
.^  ^      .    posed  election ;  tentb^  that  defendant  was  not  sworn  in  due; 
V.  manner  to  execute  the  office  of  a  capifol  burgess ;  eleventh, 

TAiir*  ^^^  defendant  was  not,  nor  is,  a  capital  burgess  m  the 
manner  pleaded;  and  twelfth  (after  setting  out  the  letters* 
patent  with  a  prout  patet),  that  al  the  supposed  assembly 
for  the  election  of  a  capital  burgess,  there  were  not  two 
of  the  aldermen  of  the  borough  present^  or  giving  their 
cdd  or  assistance  or  voicles  in  the  said  election,  according  to 
the  exigency  of  the  said  letters  patent  Rejoinder  to  the 
first,  second,  third,  fourth,  fifth,  ninth,  tenth,  and  elevenths 
lepIicaUons,  and  issue  thereon.  Demurrer  to  the  sixth, 
seventh,  eighdi,  and  twelfth  replications,  and  joinder  in 
demurrer. 

*  This  case  was  ai^ed  in  a  formerTerm  by  G.  Cross,  for 
the  Crown,  and  Tindal  for  the  defendant,  when  the  latter 
obtained  leave  to  amend  the  plea,  as  it  is  now  above  set 
forth.  The  principal  question  then,  and  now  intended  to 
be  raised  in  argument,  was,  whether  it  was  necessary  to  the 
validity  of  the  defendant's  election,  that  there  should  be  a 
majority  of  the  whole  number  of  twenty-four  capital  burgesses 
present  at  the  election,  or  whether  it  was  sufficient  that  the 
bbdy  should  consist  of  the  capital  burgesses  surviving  or 
remaining  at  tbe  time  of  the  supposed  election.  On  that 
occasion  it  was  contended^  that  by  the  charter,  a  meeting  of 
thd  capital  burgesses,  surviving  or  remaining  at  the  time  of 
the  election,  constituted  a  good  elective  assembly,  and  the 
defendant  having  been  elected  by  such  an  assembly,  hil 
dectidh  was  valid.  The  case  was  now  again  called  on  for 
argument. 

G.  Cross  for  the  Crown.  The  principle  which  regulates 
the  construction  of  charters  of  this  description  is,  that 
where  a  corpo/ation,  or  an  integral  part  of  a  corporation, 
Consists  of  a  definite  body,  no  corporate  act  can  be  done 
^nlesisi  the  majority  of  that  body  be  present ;  Rex  v.  ilf  or* 
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mia\  Jttfv.  BtUfinget{h\  lUx  t.  rMo{c\  lUgkm  r.       IMti 
Locke  (d).  Rex  t.  Grmei  (e)»  Rex  ▼•  MotiimfiJ),  wiyiRex     v^'-v^^ 
▼.Bover(g).   In  this  cue  die  electire  bodj cowMts  at  letil  «. 

of  tweaty-four  capital  buigeaes,  and  tbe  fieatioii  is,  ulie*  WwuTAttsi 
tiier  a  nuljoiity  of  that  original  body  diotikl  be  ptesent,  or 
whether  the  number  sorviniig  and  remaining  at  the  time  of 
tbe  death  of  a  capital  bnii^,  or  die  time  of  the  elettiois 
of  the  sabstitute,  is  enoi^  to  be  piesent  at  the  time  of  the 
election  of  a  capital  burgess.  In  Rex  t.  Jfiflsr  (AX  Lord 
Kenyan  says,  that  not  only  a  mqority  of  the  definite  body 
muat  exist,  but  must  attend  at  die  time  die  oorporate  act  is 
done;  and  there  the  prindple  is  sud  not  to  be  new.  Regma' 
▼•  LocAe  (j),  proves  tkaft  it  is  not  new.  In  construing  thiv 
charter,  the  Comt  will  dedde  upon  general  principles ;  and 
they  will  look  to  the  probable  intention  of  the  Crown  ia 
creatiog  the  coqioration,  without  regard  to  minute  express 
MQs  which  may  happen  to  be  found  in  detached  passages. 
The  part  of  the  charter  upon  which  the  ^piestion  arises  is 
this:  ^*  that  when  and  so  oft^n  as  it  diall  happen  that  any  one 
or  more  of  the  aforesaid  twenty-four  capital  bufgesses,  or 
coimeellors  of  the  same  borough  shall  die,  or  dwell  without 
the  aforesaid  borough,  or  shall  be  for  any  cause  lemoved 
from  bis  oflke  of  capital  burgess  aforesaid,  that  thso  and  so 
often,  it  shall  and  may  be  lawful  to  the  other  capital  bmv 
gesses)  ai  that  time  eurdmng  or  remaining^  w  the  greaier 
part  OF  THE  SAMB,  of  whom  the  mayor  for  the  tiaM. 
being  shall  be  one,  to  elect,  nominate,  and  prefer  aur 
odier,"  &c.  Now,  it  is  obvious  that  the  words  ^  ike  greaier 
pari  of  the  same"  refer  to  the  original  number  of  twenty- 
four,  inasmuch  as  they  follow  the  words  *'  sunriviog  or  re*  * 
maining,"  which  words  mean  only  ^*  for  die  dme  being." 
lo  another  part  of  the  charter  which  applies  to  the  mode  of 
electmg  a  capital  burgess  in  the  room  of  a  person  removed, 

<«)  4  East,  17.  (/)Cowp.  5S7i 

(ft)  ♦  T,  R,  8«0.  (g)  Ante,  vol.  U.  761.  84f . 

(«)  Cowp.  S48.  (A)  6  T.  R.  f  68. 

(4  6ViB.Abr.S69.  ({)6Viii.Abr.S69b 

(0  5  Borr.  S596. 
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18SS.        the wordi  are  ''die  mayor  aod  capital  burgesses,  or  tke 
.^^^^^      greater  part  of  them  for  the  time  being.''    It  is  trae  that  the 
•.  words  ''  for  the  time  beii^  "  are  not  in  the  part  of  the  par- 

WniLXkmn.    ticuhir  chmse  wider  considermtion;  bat  it  is  obvious  that 
botli  chiuses  mu6t  receive  the  same  constructioD ;  for  other- 
wise this  absurdity  will  follow,  that  there  would  be  a  differ- 
ent mode  of  electing  a  capital  burgess  .in  each  clue -respec- 
tively.   Takmg  the  whole  of  the  clause  in  question  togeAery 
it  is  quite  dear  that  the  words  '^  the  greater  part'  of   the 
same  ''  must  refer  to  the  greater  part  of  the  original  num« 
ben    Here,  the  words  ''  surviving  and  remainmg*'  precede 
M  the  greater  partof  the  same'';  but  that  is  wholly  imma- 
tei^Sil.    The  words  must  either  mean,  surviving  or  remaining 
at  that  time,  tarithtnti  restricthrif  or  else  they  must  refer  to  the- 
majority  of  twenty-^foiir  capital .  buigesses.  'In  looking' to 
die  different  parts  of  .'the  charter  as  set  out  upon  the  record, 
it  will  be  found  that  there  are  sixteen  instances  m  which  the 
words  '^  for  the  dme  being  "  are  used,  and  in  every  single 
instance,  it  will  appear  that  they  refer  merely  to  the  then 
existing  state  of  the  corporation;  .  It  is  remarkable  also^ 
that  the  words  ''  at  that  time  surviving  and  remaining  "  occur 
but  twice  in  the  whole  charter;  once  in  the  clause  respect*; 
ing  the  election  of  capital  buigesses,  and  the  second  timer 
in  the   clause  respecting  the  election  of  a  recorder.    If,* 
therefore,  the  Cpurt  should  give  judgment  for  the  defendant,  •  ' 
they  must  put  a  construction  upon  the  charter  inconsistfeni  -  * 
and  incompatible  with  the  rest  of  its  provisions.    In  Res   * 
V.  BeUnnger;  the  words  were, ''  mayor  and  common  council   * 
for  the  time  being,  or  the  major  part  of  tHenit**  wkereas;*  in  '' 
the  amotion  clause, ''  time  being  "  foHotved  ''  major  part  of  ^ 
them,"  and  yet  it  was  held,  that  a  majority  of  thewRoIe*  ^ 
common  council  ^-as  necessary  to  render  the  election  valid.' 
iter  V.  Afi/!/!erand  Rex  v.  Morris  are  also  authorities  in  sup^ 
port  of  this  construction.    The  Crown  may  undoubtedly    ^ 
grant  that  a  lesser  number  than  a  majority  of  the  disfinite - 
body  may  elect;  but  then  the  words  of  the  charter  must  be 
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So  dear  as  to  exclude  all  doubt.  Rex  v.  Hoyte  (a).  9^^  ^^^ 
die  recent  case  of  Rex  v.  Bcwer  h  decisive  of  the  present 
question.  There  the  words  yrere,  **  the  major  and  alder- 
men for  the  time  being,  or  the  greater  part  of  thbm,"  and  ▼''"•^^"•' 
the  Court  hdd,  that  that  did  not  mean  the  greater  part  of 
the  iddermen  who  happened  dien  to  be  existing^  but  the 
greater  part  of  the  whole  definite  body.  The  onus  of  taking 
this  case  out  of  the  general  rule  of  construction  lies  upon 
tbe  other  side,  and  unless  a  sound  distinction  is  established, 
the  Crown  b  entitled  to  judgmentt 

Tindal  was  to  have  argued  on  the  other  side,  but  not 
being  preseoti  the  Court  proceeded  to  give  judgment. 

Abbott,  C.  J* — In  this  case  it  does  not  appear  that  all 
the  existing  capital  burgesses  were  present  at  the  election, 
but  oniy  a  part.  The  general  rule  has  been  long  established, 
diat  where  a  corporation  consists  of  a  definite  and  indefinite 
body,*  a  good  elective  assembly  cannot  be  legally  constituted 
unless  a  Huyority  of  the  definite  body  be  present.  In  Rex 
V.  Bower,  an  attempt  was  made  to  distinguish  that  case  from 
the  general  rule,  by  reason  of  some  particular  words  in  the 
charter.  The  Court  on  that  occasion  observed  upon  the 
wisdom  of  the  general  rule,  and  we  were  of  opinion  that 
the  particular  words  in  that  charter  were  not  sufiicient  to 
take  the  case  out  of  it.  We  were  of  opinion  that  the  char- 
ter did  not  manifest  any  dear  intention  on  the  part  of  the 
Crown,  that  the  dective  meeting  shodd  be  composed  of 
Iks  Ann  a  majority  of  the  entire  number  of  the  definite 
tedjjr,  and  that  a  less  number  would  be  sufficient  to  consti- 
tute a  valid  election.  Adverting  to  the  language  of  the 
charter  in  this  case,  I  entertain  the  same  opinion.  I  cani;ot 
set  any  clear  or  unambiguous  intention  expressed  on  the 
fart' of  the  Crown,  that  less  dian  a  majority  of  the  twenty «> 
iM"' capital  burgesses  should  be  sufficient  to  constitute  9 
valid  election.    1  am  of  opinion,   therefore,  that  on  thes^ 

(a)  6  T.  R.  4S0. 

irpL.  III.  F 
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18M.       pleadings,  judgment  mast  be  given  for  the  Crown.  Aoother 
^"^N^i^      question  might  arise  upon  the  charter^  which  does  not  arise 
''*^^^*''®     on  this  record,  namely,  supposbg  the  definite  body  to  be 
Wvu.YAMi»    reduced  to  less  than  one  half  its  entire  number^  or  only 
twelve  had  survived,  whether  that  would  bq  a.  good  elective 
assembly.    Tliat  point,  however,  is  not  raised  upon  the 
present  pleadings,  and  therefore  it  is  not  necessary  to  pro- 
nounce any  opinion  upon  it. 

Bayley,  J.— I  think  there  is  no  substaptial  difference 
between  this  case  and  Rex  v.  Bower,  decided  in  the  course 
of  the  present  Term.    The  general  rule  is  that  which  has 
been  already  stated  by  my  Lord  Chief  Justice,  and  is  estab- 
lished  by  Rex  v,  BeUringer,  and  a  variety  of  other  cases. 
The  case  of  Rex  v.  Hoyte  establishes  that  a  charter  may  be 
so  worded  as  not  to  make  it  necessary  that  the  major  part  of 
the  definite  body  should  meet ;  but  then  there  should  be 
plain  and  distinct  words  to  shew,  that  such  was  the  intention 
of  the  Crown  at  the  time  the  charter  was  granted.      In 
Rex  V.  Bower  the  words  were,  **  the  capital  burgesses  for 
the  time  being,  or  the  greater  part  of  them.**    It  m^ht  be 
said,   that  meant  the  major  part  of  the  capital  burgessea 
for  the  time  being,  and  that  less  than  the  majority  of  the 
definite  body  might  be  sufficient;  but  the  Court  held,  that 
such  was  not  the  construction  to  be  put  upon  the  words 
'* greater  part  of  them"  but  that  they  must  be  referred 
to  the  greater  part  of   the  entire  number  of  capital  bttiw 
gesses.    Here  the  words  are,  "  th^  other  capital  burgessea 
at  that  time  surviving  or  remaining,  or  the  greater  part  of 
the  same,**  which  are  exactly  synonymous  with  *'  the  time 
being,"  for  **  the  burgesses  at  that  time  surviving  and  re* 
maining,"  will  mean  ''  burgesses  at  that  time  bebg,''  or  <'  for 
that  time  being,"  or  '<  the  mjyor  part  of  the  sm^.**    The 
difference  between  the  one  case  and  the  other  is,  that  iff  fbe 
one,  the  words  are,  "  the  greater  part  of  them,**  and  in^ 
other,  the  ''  greater  part  of  the  same/'    Tlie  weirds  •'^  the 
same,"  I  admit,  generally  refer  to  the  last  antecedent,  and 
1  should  say  that  such  was  the  construction  which  might  6e 
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IpTen  here,  but  I  think  the  words  **  the  $am^  may  be  satis-  ^  ^^* 
fied  by  referring  diem  to  the  words  ^  the  same,  or  the 
nugor  part  of  the  capital  burgesses  surviving  and  remain- 
ing;" and  if  they  are  eqiuvocal>  and  may  be  referred  to  olte 
or  the  other,  dien  the  general  rule  established  in  lUx  v. 
Bower  should  be  adopted,  and  consequently  tbis  case 
governed  by  that  decision. 

HoLKOYn,  Js — I  think  thb  case  comes  distinctly  within 
the  principle  of  Jtex  v.  Bower»  There  the  Court  construed 
the  words  ''  or  the  greater  part  of  them". not  to  refer  to  the 
antecedent  passage,  ''  for  the  time  being,"  but  to  the  whole 
number  of  the  definite  body.  Upon  the  same  principle 
we  must  in  this  case  construe  the  words  **  greater  part  of  the 
same,**  in  like  manner  as  the  words  <<  greater  part  of  themJ* 
Our  judgment  in  die  present  case  will  not  decide,  that  if 
die  whole  surviving  body  of  capital  burgesses  be  less  dian 
the  m^ority  of  twenty-four,  they  may  or  may  not  have  the 
power  of  election  by  diis  charter;  for  it  seems  to  me,  that 
in  order  to  render  this  election  valid  by  a  majority  of  the 
capital  burgesses^  the  words  ^*  the  greater  part  of  the  same," ' 
mnst  have  reference  to  the  major  part  of  the  whole  elective 
t)ody ;  and  as  this  defendant  has  not  been  elected  by  the 
nmjor  part  of  the  elective  body,  I  think  judgment  must  be 

given  for  the  Crown  (a). 

It.- 

*  -  OA^'H^aubseqiient  day,  Abboit^  C  J.,  delivered  the  opinion 
'  ^  tikf  '<6<kirt  mori  elaborately  in  favor  of  the  Crown. 

^"  *  '^'*'  ^  Judgment  for  the  King. 

'>i in      It  .»  ,•     '    .  '  ^ 

(«)  Beif,  J.  waft  abrtift. 

31  U:£   pu     .«.         .  .  . 

''>1  •  lO  '\ • 

^^^    *   The  Kino  'o.  Bkoiabd  DsTONSHrRs; 

^  lIlS  was  a  similar  proceeding  upon  the  same  charter, 
UiKfer  circumstances  somewhat  different,  but  the  mam  ques* 
tioo  bemg  the  same  as  in  the  case  above  mentioned,  the  like 
at  was  given. 
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The  Earl  of  Shaftesbuby  and  Others  v.  Itu8SEtL(a). 

Th«  collector  C/ASE  for  an  excessive  distress  for  assessed  taxes.  The 
assettcd  taxes  ^fst  count  of  the  declaration  stated,  that  plamtiflB  were 
TU^l^'^'  owners  and  proprietors  under  and  for  certain  trusts,  of  cer- 

distrain  "  the  tain  goods  and  chattels,  consisting  of  household  furniture, 
person  or  per-      .  .  ®  . 

sons  so  charg-  picjtures,  prints,  statues,  and  busts,  in  and  upon  the  man- 

^ir^J^dB^  sion-house  of  Blenheim,  and  which  were  held  and  enjoyed 
a^  Si  roch'  ^^  ^^^  ^^^  ^^  Marlborough  under  the  trusts,  with  the  con- 
other  goods  sent  and  permission  of  the  plaintiffs;  that  defendant  was  the 
ai  they\re  by  collector  of  certain  taxes  and  duties  payable  to  his  majiesty, 
thSriMd^to  dU-  '^^  *  division  or  place  which  included  the  said  mansion 

train;" and  by  house;  that  certain  taxes  and  duties  upon  windows,  in- 
8. 38.  the  reme*  i    ,  .^    , ,  ,  ,  .  ,    . 

dies  given  by  n^Dited  houses,  male  servants^  carnages,  horses,  dogs,  hair 

laws,  &c!^are  P^^^cr,  and  armorial  bearings,  had  been  assessed  upon  the 

colSto?^fOT^  saici  Duke,  and  were  due  from  him  to  his  majesty,  and  the 

enforcing  the    said' taxes  and  duties  upon  windows  and  inhabited  houses, 

the  same  taxes,  amounting  to  672/.  158.  6d.  were  due  in  respect  of  the 

D^krom.     .>n^tt8ion-house,  and  the  rest  of  the  taxes  assessed  upon  the 

was  by  the      other  articles,  amounting  to  1207/.  15s.  were  returned  by 

father's  will,     the  said  Duke  to  be  paid  for  at  Blenheim.    The  declaration 

the**^Siiitu?r  *®"  stated,  that  defendant,  under  pretence   that  he  was 

if  stdSrin^"  authorised  to  distrain  upon  the  said  goods  and  chattels  for 

his  natural  life,  the  whole  of  the  said  taxes  and  duties,  seized  and  earned 

bfbiteTfrom     them  away,,  as  a  distress,  as  well  for  the  taxes  and  duties 

SSiri,"with.    "P^°  windows  and  inhabited  houses^  as  also  for  the  taxes 

oot  the  con-        /  v  «,.     , . 

sent  of  the  W  The  lung's  warrant  having  issued  in  JBattar  Term,  pnrsnut  to 

trustees  :—  S  Geo.  4.  c.  102.  authorising  any,  two  or  more  of  the  Judges  of  this 
Heldythatsuch  Court  to  sit  for  the  despatch  of  bosmess,  from  Wedmesdoff  the  fist,  nntit 
nT'hS'^dU  '*"'*'^  *""•  ^^  ^^  ^^»  ^^  day*  inclusive,  Boylcy,  HoJ^^d,  and 
trained  for  tiie  ^^*  ^**  accordingly  sat  in  the  room  adjoining  the  Court  House  of  the 
Duke's  per-  OuUdhall^  fVealminater^  and  this  and  the  foUowing  cases,  ending  wil^ 
sonal  taxes  re-  Priddy  v.  Hcatery,  foit^  were  detettnined. 
turned  as  pay* 

able  at  the  maosiea  of  B.,  and  that  It  did  not  fhll  within  the  description  of  such  <<  other 
goods  and  chattels/'  as  might  be  distrained  by  force  of  s.  38:— Held  also,  that  the 
jurisdiction  of  tUs  Court  to  try  the  legality  of  a  distress  upon  the  goods  of  i4.  for  an 
assessment  upon  B^  was  not  taken  away  by  s.  3.  which  enacts,  that  "  if  any  qnestioA 

f  Lilihv  1?^« "  *  *  "^'r  "^P^J"  '*^'"?  ?"^**  ^}f^^  the  same  shaU  be  determ^ed  vA 
«ndea  by  two  or  more  of  such  eonunissioners.'' 
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ud  dtttin  ii|mi  nuk  serauits,  &c. ;  and  that  the  said  goods        \ms. 
and  diattds  welrer  of  math  greater  ndftei  and  more  than 
saScMKt- to  satisfy  the  duties  upon  windows  and  inhabited 
hotttes,  together  with  the  costs  and  charges  of  the  distress.      Rdhbix. 
There  were  other  qsecial  counts  in  the  dechration,  and  also 
a  count  in  trover*    Plea,  not  guilty,  and  issue  thereon. 

At  the  trial,  before  Jbboit,  C.  J.,  at  the  Sittings  in* 
Middieiex,  in  Eader  Term,  18^»  a  verdict  was  found  for 
the  plmintiffy  widi  damages,  sul:j<ct  to  the  opinion  of  the 
G>iirt,  <m  the  following  case:^- 

George,  late  Dolce  of  Marlbaroughi  was  in  his  lifo-time, 
aad  up  to  the  time  of  his  death,  owner  of  Uie  goods  and 
chattels  mentioned  m  the  declaration,  and  was  seised  of  the 
mansioo-house  of  Blenheim  for  the  term  of  his  natural  life, 
aod  by  his  will,  dated  3rd  March,  1812,  bequeathed  the 
Slid  goods  and  chattels  amongst  other  things  to  the  pkin- 
tiffii,  his  trustees,  upon  trust,  to  permit  the  same  to  be  held 
>Dd  eqjoyed,  so  far  as  the  rules  of  law  and  equity  would 
admit,  by  the  person  or  persons,  who,  for  the  time  b^ing, 
sbould  be  entitled  to  the  possession  of  his  f rediold  estates 
th^einbefore  devised  to  the  Marquis  of  Blandford,  now 
Duke  of  MariiorotigA,  for  his  life,  with  such  remainders 
over  as  theiem  mentioned.  The  testator  then  directed,  that 
whilst  his  freehold  estates  should,  under  the'  limitations  in 
Us  will,  belong  to,  and  be  held  and  enjoyed  by  the  person 
or  persons  entitled  by  act  of  parliament  to  his  mansion-house, 
garden,  and  pleasure  grounds  at  Blenheim,  the  said  chattels 
sWld  be  )cept  and  pfesenred  at  or  in  the  same  mansion- 
liouse,  &c»,  and  should  not  be  removed  therefrom,  unless 
with  the  consent  of  the  trustees ;  and  the  testator  appomted 
iiis'tmstoes  executors  of  hiswilL  Upon  the  death  of  the 
l^e  Duke,  the  present  Duke  of  Marlborough  became  seised 
oif  the  said  mansion-house  for  the  teim  of  his  natural  life, 
md  he  has  ever  since  occupied,  and  still  continues  to  occupy 
&  same,  and  to  use  and  enjoy  the  said  goods  and  chattels, 
VUi^f^sA^^  lk\J^  Mnie  of  the  seizure  in  question,  was 
Aie  collector  of  certain  duties  payable  to  his  pigesty  by 
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4;Sa^  $.  (P. 09.  4aGiia.^«i:>  16l<.  aiidolliermlN|iq«Miactf, 
aocT  ^h«  ^er  duti^  of  9S)ie9Be(l.  tws  for  the  JMmoa  abd 
p]|f^  9^  BlpAeim»  w4.  had  the.  uaaal  winraoteoC  tke.com^ 
RofaEix.     inj^^ionefs  ^ctii^  wider  U^^  aaid  arts^  dfsliTaied  ta  htm  ,at  ihe 
tiixM^  of  his  apppiptawnt.    At  tbe  timQ  ^.  msmg  the  aud 
goods  .«p4  <;batteb»  the  window  taze/L  and  dvtes  aaK>ttiitiiig 
tq^  ^  4nia  of  67S/.  I6s.  dd*  weie  asaeased  and  charged 
ufiop and  were^dao  fiom  theaud  Slake,  for  and*  in  reapect 
oC  f|iQ  aaid  iiiaiiai9a-honae.a|  Blenheim^  and.  the ,  real  of  the 
aaid  taxes  and  duties  were  asseaaed  npoa  male  aervanta,  kc* 
and  nfjBrfB.retum^i  by  tbe  present  Duke^  be  paid  for  at 
SilfSAw^f    9fffor0  a«9  diajtreaa.Mraamade,  defendant  nwde 
^  depend,  of  th^  arrears  83  tbgf  became  due«  of  the  present 
DuVfi,  and.  required  him  to  pay  the  same,  hut  be  did  not  at 
tang  tif^p  pay  tb^m*    On  the  lOtb  May,  18Sa>  the  goods 
and  dbattds  in  question  wjsre  seised  by  defendant  for  the  said 
aeyc;!^  aini  rf^p€|ctiv€  taioes^  whi<^  gogds  and  chattels  were 
ll)^9bnlorp,tl^n  sufj^ntin  v^ue  to  satisfy  thp  amonnt.of. 
the  ta^es  i^d  4^\ie9.  lyipq  Ayindpws  iuyi  fadmbited  hquaes, 
tqgftb^r , with  a»  reasonable  sum  for  ibe  costs.. and idnrges  of 
nnd^gtbe  distress.  ,Tlm  aaid  plainti£b,  after  the  aeizing, 
t^deri^d  d^f^iviant  th^  .aom  of  67fiiL  I5s.  dd,  the  amount 
of.  the  hpuse  and.  window  taxes,  and  also  the  sum  of  60/. 
fartb^  e;Kpenc.es  of  distraining  such  part  of  the  goods  and 
chattels  as  were  necessary  to  be  sold  for  the  payment  of 
tbpiie  taxes^  and  required^  bim  to  deliver  the  goods  and 
cba|;tels.so  seized^  but.be  refused  so  to  do.    Tlie  present 
action  was  commenced  within  the  prescribed  period  of 
limijtftMPi^  and  proper  notice  of  such  action  was  ^ven. 

Th^  question  for  the  opinbn  of  the  Court  is,  whether  the 
plaintiffs  are  entitled  to  recover?  If  the  Court  shall  be 
of  opinion  that  they  are,  the  present  verdict  to  stand,  tf 
otherwise,  a  nonsuit  to  be  entered. 

Rogers,  for  the  plaintiffs.  It  is  ponceded,  that  the  duties 
payable  in  this  case  upon  inhabited  houses  and  windows. 


TRINITT  TXRtf,    VOURTH  GEO.  IT.  87 

may  be  &tnuae^  for  in  the  mansion  of  Blenheim,  but  tbe        1SS3. 
qaestion  is^  whether  the  ijefendant  had  a  right  to  seize  diese      ^"^VV 
goods  for  the  ta^i^es  assessed  penonally  upon  the  present  »«^"J|«"''»' 
Dnke  of  Marlborough;  and  that  question  arises  upon  die     RvtiBLL. 
43  Geo.  3.  c.  99-  a-  33.  which  provides  th^  remedies  for 
enforcing  payment  of  the  several  taxes  assessed  by  virtue  of 
Aat  statute.    For  the  house  a^d  window  dudes,  die  coUeo* 
tors  are  authorized  to  distrain  upon  the  messuages^  lands, 
tenements,  and  premises  charged  therewith;   aiid  for  the 
pergonal'  taxes,  as  for  male  servants,  &£.,  tbay  are  autho- 
rised to  distrain  '<  the  person  or  persons  so  charged,  by 
hU  or  their  goods  and  chatleb.*'    To  establish  the  legaUty 
of  this  distress,  therefore,  which  was  for  a  personal  assess- 
ment upon  the  Duke  of  Marlborough,  it  must  be  shewn, 
diat  the  goods  and  chattels  m  question  wei^p  his  property. 
Now  the  case  expressly  finds,  that  the  goods  and  chattels 
in  question  are  not  die  property  of  the  Duke  of  Marlr 
lorough,  nor  has  he  even  the  possession  of  them  in  the 
proper  sense  of  die  word— 4ie  has  merely  the  liberty  to  use 
them,  and  it  b  a  part  of  die  trust,  that  they  shall  continue 
on  tbe  premises.    By  no  part  of  the  will  of  the  late  Duke, 
has  the  present  Duke  any  property  in  diem,  nor  has  he 
even  any' right  to  the  possession  for  the  purpose  of  re- 
moval.   For  this,  Cadogan  v»  Kenneii  (a),  is  an  authority. 
The  devise  in  this  case  is  in  the  first  instance,  to  die  trus- 
tees absolutely,  to  tiie  use  of  the  person  who,  for  the  time 
being,  should  be  entitled  to  the  possession^  of  the  fireehold 
estates  devbed  by  the  late  Duke,  tP  hold  and  enjoy  them, 
so  far  as  the  rules  of  law  and  equity  will  permit.     This 
shews  plably  diat  the  present  Duke  is  to  have  neither  the 
property  nor  the  possession  of  the  goods,  for  if  he  had  any 
possession  or  property  m  diem,   the  words  which  follow 
would  have  been  unnecessary,  namely,  ''  that  they  shall  not 
be  removed  therefrom,  unless  with  the  consent  of  the  tfus* 
tees/'    The  whole  property,  therefore,  in  these  goods  is 
vested  in  the  trustees ;  and  as  the  act  of  parliament  only 

(a)  Covrp.  452. 


^  OASSS  IN  THIS  king's  BENCH, 

1833.       aathorises  the  distress  upon  the  goods  and  chatteb  of  the 
SvAFTESBURT  ^^^'^  cbaigcd  and  assessed,  thk  distress  is  illegal,  being 
_   r.         upon  goods  and  chattels  in  which  the  person  assessed  hi^  no 
property. 

Parke,  contrA,  made  two  points )  first,  that  by  ss.  33 
and  38,  the  goods  and  chattels  in  question,  mi^t  lawfully  be 
distrained  by  the  defendant,  for  the  personal  assessment 
upon  the  Duke  of  Marlborough;  and -second,  tliat  this 
Court  had  no  jurisdiction  to  entertain  the  question.    iVs  to 
the  first  ppint,  s.  33,  after  audiorising  the  collectors  "  to 
distrain  up<Mi  the  messuages,  8cc.  chaiged  with  any  sum  or 
•sums  of  m<Miey;  and  to  distram  the  person  or  persons 
charged  by  his,  or  their  goods  and  chattels,'^   proceeded 
^'  and  all  such  other  goods  and  chattels,  as  they  are  hereby 
authorised  to  distrain/'    Now  by  force  of  these  last  words, 
coupled  with  s.  38,  the  goods  in  question  would  fall  within 
the  description  of  '*  such  other  goods  and  chattels,"  as 
the   collector  was    authorised    to  distrain.      By  the  lastr 
mentioned  section,   all  remedies  given   by  the  bankrupt 
laws,  and  certain  acts  therein  mentioned,  are  extended  to 
the    eommissioners    and  other  persons  acting  under  the 
«uthorit7  of  the   43  Geo.  3.    c.  99»    for    enforcing ,  the 
payment  of  assessed  Jtaxes.    If  then  the  Duke  of  Marl- 
borough  were  liable  to  the  bankrupt  laws,  and  had  become 
a  bankrupt,  the  same  remedies  would  be  given  to  the  com* 
missioners  of  assessed  taxes  for  enforcing  the  payment  pf 
these  duties,  as  "were  given  to  commissioners  of  bankrupt 
for  recovering  a  bankr<q>t's  effects.  Arguing  upon  this  prin* 
ciple^  he  contended  that  the  words  *^  such  other  goods  an4 
chattels,''  in  s.  38,  meant  such  goods  and  chattels  as  wer^in 
the  possession  of  the  party,  with  the  consent  of  |lie  tcito 
owner,  and  which  would  pass  to  the  assignees  ol  a  bankrupt 
by  force  of  21  Jac.  1.  c.  10.  s.  ]  1.    He  apprehended. <ti?r9 1  • 
was  no  doubt,  that  if  the  Duke  of  Marlborough  had  become 
a  bankrupt,  these  goods  would  pass  to  his  assignees,  inas- 
fnuch  as  h^  had  the  possession  and  apparent  disposition  of 
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tiM  property,  nitfa  the  consent  nnd  pennMim  of  the  Inie       18Mp 
owner;  nd  though  hbOince  was  wK  lieUe  to  the  bankrpipt     ^<^v^^ 
J>ws,  yet  the  piincip)o  wns  tb^  eame,  «nd  th«ref6ve  that  the  ^''^^"^ 
worIs  *^suek  other  4;oods  and  chattds''  were  aadified  by 
leference  to  the  authority  given  to  the  eonunimoners  by  the 
38th8ec^on«  VpQa^tuapoMhedtedLingkmnr.Bigg${a\ 
Kidd  ▼•  ItaMmim{b),  Lmgard  r.Mattier{c),^  Kirkly  t. 
Bodgnni^it),  and  Jmim  y.  I>ixo»(e).    Then  as  to  the  second 
point,  he  ipsisled  that  this  action  conld  not  be  maintained 
in  tfais  Court,  inasmuch  as  by  8.33^. it  was  expressly  enaote^ 
that  '*  if  any  question  or  diflimnce  shall  arise  upon  taking 
such  dbtress,  the  same  Motf  he  ddermined  and  ended  by 
two  or  more  of  such  eommis$iomers/^    These  wofds,  he  con^ 
tended,  were  compulsoinf,  and- deprived  this  Court  of  all 
jurisdiction. 

/Zogers,  m  reply,  was  stopped  by  the  Court, 

Bay  LB Y,  J.~We  should  be  very  glad*  if  by  law  these 
good*  could  be  distrained ;  but  we  are  to  act  upon  genaial 
rnlesj  and  this  being  a  distress  for  taxes,  which  are  not 
charged  upon  the  premises  but  upon  the  person  of  the 
iwKvidual  Ijable  to  pay,  we  are  to  see  whether  the  law 
has  given  the  remedy  exercised  in  this  particular  instance* 
The  question  arises  upon  the  43  Geo.  3,  c.  99*  s«  33.  In 
that  section  there  are  three  classes  of  remedies  given  tot, 
ikt  recovery  of  the  assessed  taxes.  First,,  the  collectors, 
ai^  authorised  to  distrab  *'  upon  the  messuages,  lands, 
tenements,,  and  premises  chaigod  with  any  sum  or  sums 
of' money;;"  secondly,  they  may  distiain  the  penon  or  per- 
iSNi  charged,  by  his  or  lAeir  goods  and  chattels^  Then 
comes  a  third  power  of  distress,  namely,  '*  upon  all  such 
otl|«0  goods  and  chattek  as  they  are  hereby  authorised  to 
distiain.''    In  oider  to  justify  the  distress  in  question,  which 

i 

la)  1  Bos.  Sc  Pul.  82.  {d)  Ante,  toI.  ii.  848, 

' '  (6)  2  Id.  59.  (0  I  M.  ^  S.  60t, 

'    '(c)  Atftt,  VOL  it  495, 


iMS;  U  B^'tfie  gMAi  mt  eksttds  of  ih*  plnitiflFs^  in  tmpett 
^^^"^^  of  II  tax  chii^jcd  not  ii|^M  thdtti,  but  itpoii  vhb  SMtt  of 
BBATtmmvwt  ^^^^^^^^  mimelo9e6  ^lAmt  <Mber  goodi  Md  dMXih 
dite  cd^tori  iite  authbriseed  b  difttntb.  Oar  ittentfon  fiaa 
Keen  liirected  fo  9. 98,  ivhidr  provided;  *  That  aH  remedicis 
given  by  any  act  cotkrermng  banknipts^  or  coucemtng  4ie 
nietfibd  of  ititfoVatibg  rent  di  arrear,  ttsd  tfkift  f&fkA  pvea 
ij^  Qw.  el  1-.^;  and^SGed.  s:  t.  56,  shiiff  beiUM  by 
Ae  commiuioMrB^  tcXb6tt6tt,  tkcl  iii  recbt^mg  any  arrean 
^  duties  assessed  under  diisatt/*  It  is  itnSsted/  tliat  lAifar 
lAfOuld  be  a  case  in'ildiich,  if  the  iiiditiduai  had*  become  a 
bankrupt'  his  assi^ees  Wotilk  have  been  entitled  tb'  tbke 
these  goods^  ilpon  the  ground^  fliat  linder  the  ^1  Joe.  1. 
C.19.  s.il,  they  w^e  in  tUe  ord^  and  disposition  df  die 
Dake  of  Marlbwough,  with  the  consent  of  the  tr&e  owner 
and  proprietor.  V^ithout  at  present  considering  whether 
8.  38  would  ^Ve  the  collecfor  tfie  power  of  setzidgi  in  the 
case  of  a  bankrupt  having  goods  in  his  order  and  (fispo- 
aitiotf,  with  the  consent  of  t^e  tnie  owher,  I  have  no  d^- 
<»hy  ia' saying,  thkt,  accorifinig  to  decided  cases,  if  the 
Dttke'Were  subject  to  tfiebankrapt  laws^  he  could  not  be 
consid^ed  as  having  the  order  and  disposition  of  ^e  goods 
m '  question.  There  a^  tw6  dises,  namely,  Jarmtm  v, 
Woollaton{)a\  atid  Bnrbyy.  SmUhib),  in  support  of  this 
(fosition.  '  Iti  the  former,  a  woman  before  her  marriage, 
wMi  the*  consent  ofMii^r  intendisd  husband,  conveyed  aH  her 
stock  in  trade'  and  furniture  tb  trustees  to  enaUe  her  Xo 
earryon  her  business  separately,  and  the  husband  having 
aftierwaifds  become  bankrupt,  the  assignees  seized*  the  pto* 
perty,  and  the  trustees  having  brought  trofver,  the  Gourt 
held,  it  would  liie.  Why  ?  Because  the  goods  never  had 
been  originally  the  property  of  the  husband.  Whoever 
traced  thie  property  into  the  possession  of  the  husband,  would 
have  seen  that  it  came  to  him  on  his  marriage,  that  it  had- 
been  the  property  of  the  wife,  and  that  it  had  been  the 
subject  of  settlement,  and  so  could  not  be  touched  by  thp 
(a)  3  T.  B.  618,  (6)  8  T.  R.  8f . 
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wmtfHmp   |<i»,ti«i^iiiti;)«f^t.&iiJtllk4MGoin«*ckbd 
that  dM  Mriminrn  w«ib  cntidMl  t»  th*  nnnwlMina  of 

vw  la  bc^cMsideiiiiftlM  tra»owMr  at  all  ctaefi  hot 
Ik  tmrtiM  tUpB  baii  mfcitd  the  hpahuid  to  haTo  tin  poa^ 
aammnMl  i«>t>arant  Qiniitalii|it    Tha  bniband  waa.  entkM 
tohaMejdie  poiMsawB  aoiopg  as  ha  abcaiU  audBerfiom  tiaaa 
to  tiaM  oefftfdti  pa^nanlai    HaAdlMtiiidw  tha  pajmeali^ 
md  i»Q||wiatftaDdii«  tbat^  the  tniit«ea»  contiary  to  aImt  datj, 
albwadUim  to  ralfia  tke  poasHanoaof  tba  |^iopai1gr{iandy 
camaqiiaati/,  it  was  hald  aabjact  to  the  bankrupt  lam.    la 
t^  pvaaeot  caae,  tboaeiwho  wniU  have  takao  the  troaUe 
of  tracing  this  property  to  the  period  at  which  it  came  into 
pfNaoBtten  of  the  present  Bake,  would  hofa  sees,  that  h 
bekoged  ta  the  fonner  Doko;  that  it  was  the  foroitofo  with 
which  the  house  had  been  fornished  whSst  he  resided  in  it, 
and  that  he  had  made  some  dispen^n  of  it  by  will.    They 
wouU^  hava  found  that  die  Duke  of  Jftfr/fteroa^A  had  no 
more  posner  or  cootfql  over  the  funnture  than  any  nan  rent^ 
ing  a  ready-furnished  house.    Jt  is  true,  he  had-tfie'uae 
of  the  furniture,  but  the  trustees  had  the  absolute  property 
ia  it;  and  they  couUnot  aufier  him.  to  have  siiiy  pas^ 
sesMon  or  appirent  owaersiup,  pr  osder  and  dispositteUt 
iaeoMsist^fitiWilb  their  trust*  I  am  ihareforo  of  opinion^  Ibat 
dp^fHi  goods  were  illegally  distrained  for  the  DAe's  personal 
taxas.    The  second  ol||ectioa  uii^:iS|  that  thewonb  at 
thf^.  cloao  of  ft.  S ;  ^'  and  i£  any  question  or  difference  shall' 
.jiliie  ofNOH  taking,  audi:  distnass,  the  sane  AM  bedeterasined 
4w4  aoded  bg  twa  or  imoia  of  such  <:pnioiissioners/'  exchide 
.  tba  jjuosdictipo  of  tins  Court.     It  is  said,  this  is  an  un-- 
•,piiatii^e.prov3sioo»  and  Aat  diis  is  a  dispute  wfaidi  should 
,  Iwf^been  ended  and  determined  by  the  commissioners  only. 
I  i((plir,ia,aGsae  ofi  this  despnptioo,  there  should  be  dear  and 
hjopfoalified  wofds,  shewing,  not  a  doubtful,  but  a  distinct 
iatention^  on  the  part  of  the  legislature,  to  take  away  the 
juTiadictioa  of  the  superitnr  courts ;  for  if  we  were  to  give 
efiect  to  these  .W0(ds  to  the  extent  cojQtended  for,  we  should 
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1823^        not  only  supersede  the  decision  of  a  court  of  common  laMf, 
^'^^^^^^      but  deprive  the  party  of  having  that  decision  reviewed  by  a 
SHAfTBBua^  cowt  of  o^or,  which  is  one  of  the  privileges  which  he 
Rottnx.     would  have  in  an  ordinary  case.    If  diat  is  the  tnie  con« 
structbn  of  this  clause,  I  am  surprised  that  it  nevar  was 
taken  in  Juion  v.  Dixon  (a),  for  although  in  that  case  there 
was  another  answer  to  the  action,  yet  this  objection,  if  te- 
nable, would  most  probably liave  been  urg^.   Upon  lookibg 
to  the  words  of  the  clause,  however,  1  am  satisfied  diat  it 
does  not  apply  to  a  case  of  thb  ddscii'ption.    Where  the 
collector  makes  a  distress  upon  the  goods  and  chattels  of  a 
party  Uabk,  the  commisisioilers  have  the  power  of  deciding 
any  dispute  respecting  it ;  but  where  he  seizes  the  goods  * 
qf  J^  under  a  power  to  seize  the  goods  of  B.,  and  B»  ooly^ 
I  am  of  opinion  that  it  is  not  such  a  question  or  difierence 
arbing  upon  taking  die  distress,  as  would  eatclude  the  juris- 
diction of  the  courts  of  law,  and  confine  the  determinatioo 
of  the  question  to  the  consideration  of  the  commiasionert 
only.    On  these  grounds  I  thiok  tb^  plaintiffs  entiUed  to 
judgment, 

HoLROYD,  J.r-*I  am  of  die  same  opinion.     In  cases 
Inhere  the  certiorari  is  supposed  to  be  taken  away,  it  has 
bee^i  expressly  held,  that,  in  order  to  supersede  the  juris* 
diction  of  a  superior  court,' the  certiorari  must  be  ta&eii" 
9way' by  express  words,  or  by  such  words  as  that  the  in-' 
tention  of  the  legislature  could  not  be  carried  into  etPecty' 
Without  givmg  such  a  construction  to  the  statute.    Coaies  i.^ ' 
Ktiight^b).  Words  of  permission  may  be  construed  as  bbli- 
gatdry,  and  wt>rd^  that  are  pardy  obOgatoiy,  may  )k  c6n« ' 
strued  as  words  of  direction  and  permission  only,  in  oitfer ' 
to*  make  that  lawful  which  otherwise  would  not  hkve  beled 
considered  so*  by  the'  act  of  parliament.    In  that  seiise,  ^H^" 
latter  "part  of '  s.' dS.' is  to  be  construed,  inasmuch  as  ifa^rci 
«l  nothing  to  shew  that  the  ordinary  jurisdiction  of  tHei^'^ 
superior  conrts  was  meant  to  6e' taken  awa]^.    W6  &r6  tq"^ 

ia)  iM.St  S.  601.  (*)  3  T.  R.  44«. 
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coostnie  this  section  as  if  the  words  were  <<  li  $katt  U        18S3. 
kufful  for  the  conunissionerB  to  determine  anj  question  or      ^^v^^ 
difference  that  shall  arise  upon  taking  the  dUtress."    The  «"^"»«" 
cUuise  giycs  them  power  and  aothoritj  to  determine  anj  dis-      Bomsu. 
pote  respecting  die  distress,  but  does  not  give  them  an 
exclusive  juriadiction.^  It  is  clear  to  me,   tberefofei  that 
this  section  does  not  deprive  a  court  of  law  of  jurisdiction 
over  the  question  which  arises  in  the  present  case*    As  to 
the  other  question,  which  is  the  most  important,  whether 
tbese  goods  were  such    as  could  lav?fuQj  be   distrained 
under  the  authority  of  s.  S3 ;  I  am  of  opinion  that  the 
w.ords  ''  to  distrain  the  person  or  persons  so  charged,  by 
his  or  their  goods  and  diattels,  and  all  such  other  goods  and 
chattels  as  they  are  hereby  authorised  to  distnun,"  must  be 
construed  to  apply  to  the  goods  and  chattek  of  the  person 
distrained  upon,  and  to  none  other.    The  question,  then  is, 
whether  these  were  the  goods  and  cfaatteb  of  the  Duke.of 
MarlboTQUgh.    Clearly  they  were  not.    He  ha4  the  custodjf 
of  them,  with  the  consent  of  the  trustees,  but  they  were 
not  his  goods  and  chattels. .  But  it  is  said,  that  the  case 
comes  vrithin  s.d8      Without,  however,  determinmg  whe- 
ther, the  •  goods  q(  a  person  in  the  situation  to  which  l|iis 
section  refers^  would  come  within  the  jurisdiction  of  the 
commissioners,  I  am  clearly  of  opinipn,  that  if  the  Duke 
of  Marlborou^  was  a  trader,  and  had  committed  an  act  oC 
bankruptcy,  these  conld  not  be.  taken  as  bi9  goods  by  th^ 
asiig^w.     The  words  of  the  statute  21  Ja€.  c.  19,  s.  \\^ 
are,  **  tho  consent  and  permisrion  of  die  tme.owner;''  but 
in. the  ^ecutimi  of  theiic  trust,  the  trustees  w^re  bound,  to 
let  the  Puke  have  the  enjoyment  of  the  fnndture  at  BUm^ 
hcifti  house,  and,  therefore,  tbeir  consent  and  permissioa 
C9uI4  not  be  considered  vriuntary.    If,  by  the  voluntaiy 
a<;t  of  tfie  true  owner,  a  man  is  in  possession  under  sucb 
circnuistances  as  may  reasonably- induce  the  world  tp  believe 
that  he  has^the  order  and  dispoQition  of  the  goods,  that  may 
be  a  case  coming  vnthin  die  statute.    But  the  case  of 
Jmfnwn  V.  WoollatM  i»  not  only  decisive  of  this  question. 
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1M8L       but  b  JBven  a  stronger  case  dMbi  the  present,  because  in  tbtt 

^'^^'^^      ctae,  upon  the  merriege  of  the  woman,  by  wfaith  in  genenll 

^"^'^^^^^  her  property  would  become  tfiat  of  the  huabaild,  the  husband 

MvmuLL     Gootintted  to  enjoy  the  property  in  like  manner  as  if  no 

conveyance  to  tnuteesi  had  lakenfrfite^  and,  Ifaeiffbre^  dn 

world  might  natumlly  presume  that  the  possession  of  the 

property  waa^that  which  the  law  gave  .hki.by  vurtne  of.  the 

marriage^    lo  thb  case  ihe  property  belonged .  to  .the  late 

Dnbe,  it  did  not  go  to  die  present  D|ike,  but  to  Ifae.ed^ 

eenton  of  Us  Cstber'a  will.    No.  act  was  done  to  give  biln 

the  legal  Qinienhip.;  he  is  the  mere  cestui  que  tmst  for  the 

partjicttlar  purposes  of  the  wiU.    The.  defendant^  therefisre> 

had  no  authority .ta  diatr^  the  9>ods,.aiid  oeusefaendy  tb^ 


.BnaT,  J^*r-i  haae  bee»  endsawusiig  to  find  oul 
gsomd  to  dadde  .this  case  in  favor  .of  tho  deftndadt,)  in 
order  thai  a  pensaa  lArho  enjpya  those  s^aaljulvisMages  which 
baleog-  to  the  first  rank  ^f.nobiUty  iuthe  realm,  shoiddy  by 
sdwe  means,  be  eompetted  to  pay  those  taiea  and  burthens 
foi^  the  support  of  that  slgte  to  wbidi  he  and  ImUmiif  ufo 
under  auch(]n6nita  ebhgalkiosb   Wbatewr  may  be  my  wishes 
however  upon  the  sidgecl^  it*  i»  impossible  that  diioDuha 
on  be  oompdled  to*  ftf  thdse  taan^/  idAongb  he  feeapr  up 
an  eatahlishwpm  so  largs;  aa  that^  by  sease  «Maos  e»  Olh^i^ 
hia  aasessmenti auMuuH  to  &9U  pir  ammm  >  I  am^of 
opiniook  that  he  stands  merely  in  the  silxiatibd  of  ^hpeasew 
liamigo  mady^rmshed.  hoOse  for  his  life;  ho  is  aHftessed 
for  his  personal  taaes,  and  the  q^neitiqu  arises,  upon  the 
authority  given  by  the  statute  to^  distrtuu.lbr  thos«  taies; 
Whoever  looks  to  the  act^jtf  parlkinenr,,  will  find  thgt  it  i* 
not  a  bare  possession  that  will  authorise  a  distress  for  th9 
foods,  unless  it  is  coupled  with  such  circumstances  se  shew» 
that  the.  person  possessing,  hss  also  the  order  and  dispositiou 
of  ^lem.    He  mu$t  not  only  be  in  posqeisioQ,  but  he  most 
have  tlie  apparent  order  and  ditp^^^^»  ^  ™v<^  ^^  ttP<^ 
himelf  <'  the  sale,,  altersticNDi  or  disppvtiM  ai  c^wnen?  Th« 
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Duka  of  Marlborm^k  has  the  pouMaioa  of  these  goods       IMS. 
bejmid  all  doubt,  bat  it  is  a  bare  possession*    Finding  them  f^j!^^!^!!^^^ 
io  the  house  will  not  justify  the  seizure*    H)m  he  the  power  «• 

of  altering  the  state  of  the  property?    Certainly  not.    H^ 
has  merely  the  base  poaaessiott,  as  if  habere  Ae  tenant  of 
a  ready^fuinished  honse.     Dots  every  man  who  takes  a 
raady-fumished  house,  and  becomes  a  banknipt,   therdby 
subject  his  landlord's  goods  to  be  seiaad  by  his  assignees  f 
Clearly  not.  if  the  JDiike  had  the  power  of  selling,  altering, 
or  disposing  of  the  goods,  undoubtedly  they  would  be  fiable 
to  distress ;  but  ail  these  requisites  are  necessaiy  for  the 
purpose  of  bringing  the  case  within  die  ad  of  parliament. 
Then  as  to  the  second  objection,   I  think  it  is  not  well 
fo<Mided»     It  is  a  clear  and  undoubted  principle  of  law, 
that  the  jurisdiction  of  the  superior  courts  cannot  be  ousted 
ttoleil^  by  express  t^tWM,  or  necessary  implication.    Here 
are  no  express  terms  or  necessary  implication,  excluding  die 
jariadiction  of  ttua  Court.  In  many  cases^  auAority  is  giren 
to  the.Quarter  Sesiioas  to  demde  finatty,  and  yet  Uie  cer-^ 
tiorariia  not  taken  away.    In anch  cases  the  certiorari  may 
still  be  detained,  and  that  ia  a  stronger  case  than  die  present. 
Tltii  is  a  cumulative  remedy  which  the  cbmmon  law  had 
fl^mjk  before^  and  there  being  no  expsess  words  or  neceamiy 
u|ipliciitiop  in  this  ad^  I  dwdL  the  Court  his  jurisdiction  to 
d^Mimiue  thia/yoestion;  andbei^g  of  opinio 
m»yj»  maii^unedy  the  poatea  must  he  delivered  to  die 
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Allbn  v.  Ayrb  and  Another. 

Hns^  X^EBT,  on  57  Geo.  3.  c.  19.  s.  38,  against  two  inhabit^ 

the  pott  at  a  ant8  of  the  boroipgh  of  i^iifi,  in  the  county  of  NorfoUcp^ 

Sin^m^  for  Ac  destruction,  by  a  riotous  assembly,  of  a  building, 

•^"  Sm  "^^^  *®  property  of  the  plaintiff,   erected  for  the  election  of 

are  not  a  Mid-  buigesses  to  serve  in  parliament  for  the  said  borough.    At 

6*70]^*.^.  19.  ^^  tn^  before  Garrow,  B.,  at  the  last  Leni  Assizes^for  the 

B.  38,  and  ^    county  of  Norfolk,  it  appeared  in  evidence  that  the  building 

action  lies       mentioned  in  the  declaration  consisted  of  hustii^,  which 

handred  for     bad  been  erected  at  the .  ezpence  of  the  candidates^  for  the 

of^ro^Tr^"  purpose  of  Ukiog  the  poll  at  the  last  election  for  Lynn. 

perty  by  a  tn-  jn  the  course  of  the  election,  considerable  damage  was 
mnltnons  at*  ,  . 

aembly.  Where  done  to  the  hustings  by  a  riotous  mob,  and  plaintiff  being 

ed'at^Uie'ez^  mayor  and  reaming  oflker  of  the  borough,  caused  them 
euDdrdates^at  '^  "^  repaired  at  his  own  ezpente,  for  the  purpose  of. 
a  contested  •  completing  the  election,  but  was  afterwards  reimbursed 
damaged  by  a  by  the  candidates.  The  object  of.  the  action  was  to  re- 
bi5r?^IlidTe'Ie  ^^^^  ^®  amount  of  the  carpenter's  bill  on  that  occasioo. 

afterwards  re-  The  hustings  w^re    constructed  with   planks  of  timber, 

paired  at  their         *        >   -    «  r 

expence:—      supported  by  poles  and  stakes  driven  into  the  ground  lo 

f^  h^^T"  ^^  ^^P^  of  four  f^^    It  was  objected  for  the  defendant, 

Kttt!^iL|^offi!  ^^^  thattbehustii«swerenota6ii»U^widuntlMmeaiH 

cer,  a^t      ing  of  the  Statute;  apd  second,  that  the  plaintiff  was  nol 

the  person  mterested  in,  or  damnified  by  the  riotous  act 

allq^ed,  and  copsequentlj  could  not  maintain  the  action. 

The  leamedJudge  over-ruled  both  objections,  and  the  plaia-* 

tiff  had  a  verdict,  with  liberty  to  the  defendants  to  move  th» 

Court. 

H.  Cooper,  in  Easter  Term  last,  having  obtained  a  rule 
nisi  p  enter  a  nonsuit^ 

Storks  and  M.  West  now  shewed  cause.   Neither  of  theaa 
ol^'ections  is  available  to  the  defendants.    Firet,  '<  hustings" 


thehnadred. 


V. 
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%re  a  bailding  mtfam  the  wofdsi  nd  certainly  within  the       IMS. 
aptrit  of  the  atatute.    The  worda  of  a.  98,  are,  ''any  hoiiae, 
ahop,  or  other  hdUHng  whaieeer.*'    A  liberal  conilmclioQ 
niost  be  put  upon  dna  atatute,  it  being  remedial  and  net       Atkb. 
penal.    '  Ratcl^t  v.Eim{a\  deddea  diet  the  Riot  Act, 
1  Geo.  1.  Stat.  2.  c.  5.  ia  a  remedial  atetnte;     Tbia  act  waa 
passed  to  amend  the  Riot  Act,  and  i  fortbri  ought  to  re« 
ceive  a  fiberal  construction*     The  manner  in  which  the 
hustings  were  buih,  evidently  gave  it  the  character  of  a 
building.    They  were  bntlt  with  great  strength  and  firmness ; 
they  were  attached  to  the  soil  by  poles  sunk  to  the  depth  of 
four  feet,  and  were  of  auch  a  nature  that  a  shop  or  dwelling 
house  so  erected,  would  endure  for  many  years.    Building 
is  a  nomen  generaHssimnm^    According  to  JokmotCn  dei- 
nition,  '<  buildbg,"  is  ^  a  fidnic,  an  edifice,  structure,  con* 
strueture.  Sec.''   It  is  obvious,  that  the  legislature  in  iraming 
Ats  statute,  m tended  to  embrace  every  species  of  edifice 
exposed  to  die  violence  of  a  tumultuous  assembly.    Theaa 
hu!ltfngs,  therefore,  answer  the  deaciiptioii  of  a  building. 
TheA,  secondly,  though  there  be  no^dedsion  which  imposes 
upon  tfie  returning  officer  of  wl-  boroi^,  the  bordien  of 
ereAfbg  hustings,  yeC  tbeplahliff'  in  this  case,  by  virtue  of 
hi^6fllce,  had  sock  anr'intevesC  m  the- hustings,  after  th^ 
weM^Meiod,  as  wmM  enabb  him  to  maintain  this  adtioo. 
ltll«v%ia'du94b-iiiBlM«h»ratnni9^tat  lareodd  not  do  ao 
unhMi  the  hussingewave  vepailud,  aa  aa  to  enable  him  to 
taller  thIHpoll.    The  election  could  not  proice^  until  the 
hustfugs  were  repaired,  und,  dierefiore,  by  die  act' of  the 
mobi^^he  Was  incidentally  damnffied  by  the  mtemiption  of 
kis^proeeedings.     JPn  this  point  .of  view,  he  dearly  had 
wch  an  interest  in  the  hustings  as  qualified  him  to  maintain 
this  action. 

•U.     ft   ('      .  •-     . 

H.  Cooper  and  Parke,  contri,   were  stopped  by  the 
(Court. 

••'■».'**    («)Cowp.485.    8e€  Dotig.  699. 
VOfv'411.  '•  o 
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1889.  Kbb  Curiam^— Either  of  these  objedions  preteDts  a 

iDsnpenble  difficulty.  .  'Fint,  **  hustingB/'  ere  dearly  not 
A  bttildiogt  within  the  intent  end  meaning  of  the  legislature. 

Avae.  Tbe  atatute  clearly  defines  the  nature  of  tiie  buildbgi  to 
which  it  was  intended  to  ilfford  protection^  namely,  '^  houses, 
shops,  or  other  buildings  whatever,'^  L  e.  buildings,  ejtt»- 
dem  generis;  but  hustings  do  not  answer  the  description  of 
a  buildii^  within  this  definition,  which  clearly  xefinrs  to  edi* 
Sees  of  a  substantial  and  permanent  natuie.  If  we  were  t^ 
hold  this  erection  to  be  a  buildmg  within  the  meaning  of  the 
atatute,  the  remedy  mii^t  be  eilended  to  a  staH  or  a  booth 
in  a  fiur,  whidi  wouki  be  a  monstrous  absnrdity*  The  se^ 
oond  objection  is  equally  fiitaL  No  case  has  been  cited  to 
shew  that  there  is  any  obligation  upon  the  reluming  oflkeT 
to  erect  hnstnigs,  and  there  is  nothing  to  shew  that  the 
plaintiff  in  this  case  had  any  interest  whatever  in  the  erec* 
tion.  Suppose  these  hustings  had  remained  uniiguffed  to 
the  end  of  the  election,  what  iutemst  would  the  mayor  havo 
had  in  them  ?  None  whatever.  They  were  the  property  (rf 
the  candidates,  who  weie  liable  to  pay,  and  did  pay  the  ex- 
peuoe  of  erectmg  them,  and  the  iqiuiy  complained  of  lalls 
npon  the  candidates  and  not  upon  the  plamtiff.  The  dedarur 
tion  alleges  the  property  of  the  hustings  to  be  in  the  phinliff, 
which  is  negatived  by  the  evidence.  It  does  not  state,  that 
'« vriiereas  the  said  building  had  been  erected,  and  plaintiff 
being  mayor  and  returning  officer,  was  in  such  a  situation 
that  when  the  building  was  broken  down  and  destrojed,  he, 
as  retummg  officer,  was  Jbound  to  erect  other  hustiiqp,  or 
to  repair  diose  which  had  been  injured/'  This  is  h  naked 
allegation  that  the  building  was  bis,  which  turns  out  not  to 
be  the  fact,  and  therefore  this  action  fails. 

Rule  absolute  (a). 

(a)  Vide  JocAmii  t.  Peartoii,  ante,  Vol.  ii.  439.     Ifofru  t«  LoH 
•        CMlraM,   i  M.  &  S.  283.    Mvrru  v.  JBWM#,   S  M.  &  S.  StS.  sad 
61  Gm,  %.  c.  IS6. 
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Bakeb  1^.  Dewkt.  ^^^ 

Indebitatus  assumpsit  for  2602.  for  and  m  respect  il.  by  deeds  of 
of  divers  tenements,  rents,  and  premises  bargained  and  sold  ^JS^bw^a 
bj  plaintiff  to  defendant,  and  thereupon,  in  consideration  that  ^^jL^^^^^^ 
phdntiff  would  take  the  woric  and  labour  of  defendant,  as  lold  retpee- 
plumber  and  glazier,  at  reasonable  prices,  to  the  extent  of  expired  l«ue 
the  said  debt,  in  payment  and  satisfisction  thereof,  defendant  ^/'uie'ftte- 
aodertoolc  to  do  and  perform  for  plaintiff  all  such  work  and  •>»P^  of  a 
labour  as  plaintiff  might  require,  to  the  .extent  of  the  said  to  B.,  and  fat 
debt.    Averment  by  phiintiffy  that  be  was  always  ready  and  2|^^  reeited 
willing  to  take  such  work  of  defendant,  and  from  time  to  ^^^  ^ 
time  requested  defendant  to  perform  the  same  to  an  extent  puchase  mo* 
not  exceeding  the  said  debt.    Breach,  tliat  defendant  would  tl^' back  of 
not  perform  such  work,  but  wholly  refused  so  to  do.     Se-  ^LrSJui 
cond  count  the  same,  only  stating  the  money  to  be  due  pardiaie  mo* 
generally*     Third  count,   that  defendant  was  indebted  to  After  wbich, 
plainuff  in,  8uc.  **  for  divers,  to  wit,  ten  acres  of  groundj  arauoSnilme- 
and  ten  messuages  or  tenements  and  premises,  with  the  ap»  y^'^'^ 
purtenances,  of  plaintiff,   and  a  oertaia  fee  Arm  rent  of  was  dratm  np 
plaintiff,  bargained,  sold,  and  released  by  plaintiff  to  de«  partie^redu 
fendant.    Fourth  count,  aqoantum  meruit  thereon.    Fifth  {["^^^ly* 
and  sixth  counts,  indebitatus  assumpsil  for  a  certain  plot  of  P*"^Jf*^  ^ 
ground,  and  divers,  to  wit,  ten  other  messuagesi  taneoients^  niaet  in  qnee. 

tion,  and  tbat 
A.  being  in- 
debted to  B.  hi  tbe  mm  of  lOOl.,  bad  agreed  that  tbe  same  shoald  be  eoniidered  as  part 
^qrmeat  of  the  said  pnrcfatse  money,  Cot  it  being  nndeiitood  that  in  cate  the  dividend 


about  10  be  paid  by  J.  to  his  creditors  dioaid  not  amoont  to  fO  shiUiqgs  in  tlie  ponnd, 
Ihon  A»  was  to  do  work  for  B.  In  Us  line  of  a  bailder,  to  tlie  amonnt  of  soch  deficiency  ; 
and  farther,  that  B.  wis  to  retain  in  his  bands  tiie  snm  of  60f.,  to  be  also  considered  as 
part  payment  of  the  said  purchase  money,  and  for  which  said  sum  B.  was  to  do  and 
nerform  work  UfA.  in  his  line  of  a  planyMff  and  glasier.  Indebitatns  assnmpsit  being 
Drought  by  A.  to  recover  the  money  actuaily  due  to  liim,  as  tlie  purchase  money  of  the 
ptcowMi  in  qnestfam,  the  dedafatioa  alleging  that  the  som  was  dne  lor  and  in  respect  of 
divers  tenements,  Htc.  sold  by  pbintiff  to  defendant,  and  thereupon,  in  conslderatioa 
that  pfadntiif  would  take  the  wafk  and  labour  of  defendant  as  plumber  and  glaiier,  at 
leasnnble  prices,  to  the  extant  of  the  said  debt,  in  payment  and  salisfiustion  thereof; 
defendant  undertook  to  do  and  perform  for  plaintiff,  all  such  work  and  labonr  as  he 
Mil^feqnke,  to  the  extant  of  sold  debt,  averring  readfaiess  of  phuntiff  to  receive  the 
work,  and  refusal  of  defendant  to  perform  it  :—Beld,  that  neither  the  agreement  nor 

miol  evfdenee  of  the  coatenti,  was  admissible  to  shew  that  the  coasid^iatlm 

had  not  bean  paid. 

9  « 
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tmd  rents  baiigainedy  sold,  and  assigned  by  plaintiff  to  de* 
fendant,  and  a  quantum  meruit  thereon,  with  the  money 
counts.  The  defendants  pleaded 'the  general  issue*  with 
notice  of  set  off,  in  respect  of  work  lind  labour  performed^ 
stnd  materials  found  b;  defendant  for  plaintiff;  and  for  goods 
sold  and  delivered,  and  for  money  lent,  8lc»,  meeting  the 
money  counts.  At  the  trial,  before  Richardson^  J.,  at  the 
last  Summer  Assizes  for  the  county  of  Somerset,  the  follow- 
ing documents  were  put  in  on  the  part  of  the  plamtiff. 
First,  an  indenture  of  assignment^  dated  ^th  March,  1820, 
stating,  that  in  consideration  of  the  sum  of  50/.  paid  by 
defendant  to  plaintiff,  the  receipt  of  which  sum  was  thereby 
acknowledged,  and  the  defendant  therefrom  acquitted  and 
released^  the  plaintiff  sold  to  defendant  a  plot  of  ground 
in,  Sec,  and  also  a  messuage,  8cc*,  to  hold  for  the  remainder 
of  a  term  of  twenty-one  years  not  then  expired.  Upon 
this  indenture  the  following  receipt  was  indorsed :  "  Re- 
ceived on  the  day  of  the  date  of  the  within  written  inden- 
ture, of  and  from  the  within  named  John  Dewey,  (the 
defendant),  the  sum  of  50/.  being  the  consideration  money 
to  be  paid  by  him  to  me.  fV.  Baker,  (the  plaintiff.)  Wit- 
ness, Joseph  Clark.**  Second,  an  indenture  of  lease  and 
release,  dated  £8th  August,  1820,  made  between  the  plain- 
tiff of  the  first  part,  three  other  persons  therein  named  et 
the  second,  third  and  fourth  parts,  the  defendant  of  the 
fifth  part,  and  fV.  Owen,  a  trustee  for  the  defendant,  of  the 
sixth  part,  which  stated  that  the  plaintiff,  in  consideration 
of  the  sum  of  250/.  to  him  in  band  paid  by  the  defendant, 
the  receipt 'whereof  was  thereby  acknowledged,  and  the  de» 
fendant  therefrom  acquitted  and  released,  did,  and  ^e  said 
other  parties  by  the  plaintiff's  direction,  did  sell,  kc.  t» 
defendant  and  his  trustees,  a  messuage,  situate,  &€.,  t* 
hold  in  fee  :  And  also  that  plaintiff  in  consideration  o{6Dl^ 
the  receipt  of  which  was  also  acknowledged,  and  defendant 
released  therefrom,  did  convey  to  defendant  and  to  his<  use,  a 
certain  fee  farm  rent,  issumg  out  of  the  same  premises,  and 
the  same  rent  was  thereby  meiged  in  the  fee.    Upon  this 
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aBdnture  dM following  raceipt^w  indorsed;   <<B«ceii«IK     iMS. 
^om  the  dty  ot  Ae  date  of  the  within  written  indeolnre,  of 
and  fiom  the  within  named  John  Dewey,  the  aeirenl  sums 
0f  250f.  and  GOf.  bdng  the  respectiTe  eonadeiatioa  moniet      I»waT. 
wthin  mentioDedy  to  be  paid  by  him  to  me,  fV.  Baker. 
Witness,  Edward  Smiih,  nomas  Maj/bin.*"    General  en- 
donee  was  then  addnoed  of  the  defendant's  promise  to  do 
the  work  described  in  the  declaration,  and  of  his  subsequent 
lefiiaal  to  complete  it;  and  then,  in  order  to  shew  that 
diere  was  still  money  owing  from.the  defendant  to  the  p]am« 
ttfl^  so  as  to  support  the  action,  the  following  agreement 
was  produced,  and  parol  evidaiee  of  the  circumstances 
under  which  it  was  made,  adduced.    "  Whereas  die  under^ 
signed  JoAfiDeoMyhadi  lately  purchased  of  the  undersigned 
WnUiam  Baker,  a  messuage^  being,  ftc  for  the  sum  of 
dlOZ.    And  whereas  die  said  W.  B.  being  indebted  to  die 
mad  J.  D.  in  die  sum  of  100/^  he  hadi  agreed  duit  die 
mme  shall  be  considered  as  part  fvpaneat  of  die  s|id  pur* 
chase  money.    But  it  b  herdby  understood,  that  in  case  the 
dividend  about  to  be  paid  by  the  sud  7F.  B,  to  his  creditairs^ 
shall  not  extend  so  as  to  pay  20  8hillii«8  in  the  poupd, 
dMD  the  said  fF.B.  is  to  do  work  for  the  said  J.  D.  in  his 
line  of  a  builder,  to  the  amount  of  such  deficiency.    And 
Anther,  that  the  said  J.  D.  is  to  retain  in  his  hands  the  sum 
of  O0l.,io  be  sbo  considered  as  part  payment  of  the  said 
purdMse  money,  and  for  which  said  sum  he,  the  said  J.  D« 
is  to  do  and  perform  work  for  the  sud  fV.B.  in  his  line  of 
a  plumber  and  glaaier,  to  the  amount  diereof •     W.  BtJier, 
JtAm  Dem^."    This  sgreement  had  no  stamp,  and  bore  no 
date,  and  was  objected  to  on  die  part  of  die  defendant  as 
inadmissible,  as  well  on  that  ground,  as  from  iu  being  coo- 
tndictDiy  of  d^  deeds.    Parol  evidence  to  shew  the  sub- 
stance of  the  agreement  was  abo  objected  to  for  the  latter 
resson.      The  learned  Judge  over-ruled  the  olgection,  but 
ssmnred  the  question,  and  the  pfauntiff  hada  verdict  for  110/« 
wjdi  liberty  to  the  defendant  to  move  to  enter  a  no|isuit. 


Bja  OASES  nt  mat,  kzno's  bxhob» 

^  In  iOehaelma$  Ttem  Iast»  Gatdee  obtained,  m  ide  om 
aecoffdiiigly,  and  dted  JZotntf fee  ▼•  Jacob  (0).    . 


Baxbk 
Dkwbt. 


R.  Bayly  now  riiewed  canw.  Tins  rule  was  aioi«d  fot 
on  the  ground  tfiat  the  second  lease  shewing  upon  die  ftea 
of  it,  tiiat  the  money  bad  been  received  bj  die  plaintiff^  no 
parol  evidence  was  admissible  on  his  part  to  contradict 
that  fact.  Tlie  case  of  Rownine  v.  Jacob  is  no  antho* 
rity  in  aopport  of  this  motion^  because  the  circnmstaDcea 
there  were  materially  different.  In  that  case,  paiol  evi* 
dence  was  admitted  00  both  sides,  for  and  against  the 
validity  of  the  deed;  and  the  decision  then  rested  upon  the 
fiict  that  the  deed  operated  as  •  release  of  all  demnnda  by 
flie  pfadntiff»  which  he  could  not  nfterwards  be  allowed  to 
revoke.  But  the  present  case  stands  npon  a  very  diffnreofc 
footrog.  The  quei^n  here  is,  whether'  the  ngected  evi* 
dence  vras  in  fiict  contracBctory  of  the  language  of  die  deed^ 
because,  if  it  was  not,  it  was  clearly  admissibie*  There  is 
fio  contradiction.  The  lease  alleges*  that  this  money  vraa 
ineceived  in  full;  the  agreement  went  to  shew  that  it  was 
allowed  in  account,  but  an  allowance  in  account  is  a  parf* 
tnent»  both  at  law  and  in  equity,  Jeffi  v.JVood{b),  and 
therefore  Uiis  was  a  part  payment,  and  would  appear  so  to 
have  been  by  the  rejected  evidence,  which  would  have  sup* 
ported  the  deed,  by  shewing  that  part  of  the  money  iiad 
been  paid,  and  would  have  explained  it  only  by.  she  wing 
that  a  balance  still  remained  due ; '  for  which  purpose  it  was 
properly  admissible.  Such  evidence  would  have  supported 
the  first  count  of  the  declaration,  and  the  count  for  money 
had  and  received.  Hie  first  count  states  the  debf  to  be 
^'  For  and  in  respect  of  tenements,  &c.  eold  to  the  ddead-* 
ant  f  the  debt  is  not  stated  as  the  purchase  money;  but  in 
die  deeds,  the  sums  released  are  expressly  released  as  the 
purchase  money,  and  in  that  respect  alone.  But,  bende 
thi^  the  deeds  bear  date  hi  Augiut^  18£0,  whereas  it  was 

(«)  t  Twmt.  I41t  (6)  t  P.  Wan.  it9. 
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ii  wU^ocit  at  die  trU,  dmt  diej  were  not  eiecoted  by  ihm 

defendant  untfl  March,  1881;    and  diereforc,  nntil  diat 

iMer  period,  when  diey  were  made  complete  by  the  eieco- 

tien  of  all  die  parties^  diey  eoold  not  be  in  force,  or  operate     I>nwav« 

as  deeds  at  all.    If  tl^te  deeds  are  to  opente  agdnst  die 

phioCiff  as  a  bar  to  thtt  action^  they  amount  in  fiict  to  a 

gross  fraud  upon  him,  in  support  of  wUch  the  Court  will 

not  lend  themselves,  if  it  be  possible  to  avoid  it    Hie 

deeda  tfaenuelves  cannot  amount  to  an  estoppel  without 

.express  receipts,   because  Aey  only  recite  the  payment 

as  a  thing  to  be  done^  and  the  reottpts  cennot  have  that 

effect,   because  diqr  are  not  part  of  the  deeds,  and  are 

net  under   seal;    diej  are  mere  memoranda  upon  die 

back  of,  and  dehors  the  deeds.    In  Goddard*9  case  (a),  it 

is  said,  an  obligee  b  estopped  from  taking  an  avennent 

against  any  thing  expressed  in  the  deed ;  but  the  receipt 

here  is  not  a  dung  expressed  in  die  deed;  and  therefore, 

diat  rule  cannot  apply  to  the  present  case.    The  same  dis» 

dnction  seems  also  to  be  recogmzed  in  several  odier  cases, 

Kempe  ▼•  GaoiaU(b\  Moby  v.  Shq^herd^c),  I^eham  v« 

Mortice {d),  and  Skipwofih  v.  Grteii{t).    Upon  these  aa- 

diorities  the  plamdff  h  not  estopped  from  traversiiig  the 

payment  of  this  debt  as  it  appears  upon  the  deeds,  and 

the  evidence  produced  to  prove  an  existing  debt,  was  fd- 

nussiUe. 

Gosete  and  C.  P.  WUBamif  contri,  were  stopped  by  the 
Court. 

Batlst,  J. — ^I  am  of  opinion  diat  tUs  rule  must  be 
made  absolute.  We  may  lainent  the  effect  of  this  decision, 
as  being  contrary  to  the  jusdce  of  the  case,  but  we  are 
bound  by  the  rules  of  law.  There  is  no  principle  more 
dearly  established  than  that  when  a  party  has  executed  a 

(a)  S  Rep.  4.  (<0  Cro.  Car.  109. 

\h)  t  Ld.  Raym.  115i.  («)  8  Mod.  311« 

(0  Cro.  Jac  640. 
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1828.       deed  by  wliich  he  declares  that  he  has  received  a  cerhda 
^l^^^"^^      sum  of  money,  he  is  for  ever  estopped  from  saymg  that  the 
•  «.  deed  18  false.    What  is  the  language  of  the  lease  and  release 

DiwsT.  i^g^  f  a  i^  consideration  of  the  sum  of  250/.  to  the  plain- 
tiff in  hand,  well  and  tndy  paidf  the  same  language 
is  used  in  reference  to  the  sum  of  60/.  The  plaintiff 
V. declares  that  the  mcmey  has  been  weU  and  truly  paid  to 
him,  and  he  cannot  now  be  allowed  to  traverse  that  admis- 
sioui  and  say  he  has  never  received  it.  With  respect  there- 
fore to  the  memorandum  of  agreement,  for  it  is  no  more, 
it  pertiunly  ought  not  to  have  been  received  in  evidence  Wk 
against 'the  solemn  deed  of  the  plaintiff.  If  there  had  beei^ 
a  count  in  the  declaration  averring  that  at  the  time  wheK 
the  deed  was  executed  there. exbted  a  parol  agreement  be- 
tween the  parties,  that  a  portion  of  the  money  should  be 
considered  as  returned,  perhaps  the  plaintiff  might  have 
been  permitted  to  offer  evidence  in  support  of  that  aver- 
ment|  but  there  is  np  count  to  meet  that  case.  The  fin^t 
count  clearly  turned  out  to  be  untrue,  because  the  deed 
shews  that  the  defendant  was  not  then  indebted  to  die  plain- 
tiff ''for  or  in  respect  of  tenements,  &c.  bargained  and  sold 
tp  him.'-  The  second  count  is  equally  unsupported,  because 
there  was  no  general  debt  existing,  nor  is  there  any  count 
in  the  d^laration  nmde  out  by  the  evidence.  I  am  there- 
fore of  opinion,  that  the  plaintiff  being  estopped  from  cou- 
tradictmg  Us  own  deed,  was  not  entitled  to  produce  evidence 
of  |he  subsequent  parol  agreement,  and  consequently  a  non- 
suit must  be  entered. 

HoLROYD,  J. — I  am  of  the  same  opmion.  The  second 
count  seems  most  strongly  relied  on,  and  perhaps  it  cannot 
be  said  that  the  memorandum  of  agreement  which  was  ad- 
duced in  support  of  that  count  was  inconsistent  with  the 
<}eed,  but  I  think  it  was  insufficient  to  support  the  count. 
One  stipulation  of  the  agreement  is,  that  the  plaintiff  shall 
hp  paid,  not  in  money^  but  by  work  to  be  performed ;  the 
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deed  admowledgee  the  receipt  of  die  vhole  debt;  tbere  is  do  1823. 
mdeoc^  of  any  subeequent  loan  of  money  ao  as  to  create  ^b^]^ 
a  new  debt,  which  appears  by  the  deed  to  have  been  satis*  ^  ^-^ 
fied,  and  which,  tfaerefore,  however  jostly  still  due,  cannot 
be  recovered  under  that  count,  or  the  agreement  to  support 
it.  I  remember  a  case  in  which  goods  were  sold  at  one 
BOnlli's  credit^  and  a  bfll  for  the  payment  was  given  at  two 
month's  date,  and  I  was  in  die  first  instance  inclined  to 
think  that  the  agreement  for  the  limitation  of  the  credit 
evented  a  debt  at  the  end  of  the  first  mondi.  A  diflerent 
opiniott,  however,  was  entertamed  both  by  this  Comt  and 
by  die  Court  of  Qmimon  Pleas ;  and  it  was  held,  that  in  all 
such  cases,  unless  the  whole  time  had  expired,  the  liability 
did  not  aecnie,  and  at  least,  that  a  special  declaration  was 
aecessaiy  (a).  That  rule  applies  directly  to  the  present  case 
as  respects  the  second  eount,  because  the  whole  period  for 
performing  the  work  has  not  expired,  and  the  alternative 
of  paying  in  money  has  not. come  into  operadon.  Tbere 
has  been  a  demand  made  upon  die  defendant  to  do  die  whole 
of  the  woik,  but  that  vrill  not  create  a  new  debt;  pertof 
die  work  has  been  done;  there  is  an  unliquidated  amount 
remaining  undone ;  so  that,  with  respect  to  tha^  there  is  no 
assumpsit  by  the  defendant,  nor  any  money  had  and  f^eived 
by  him  to  the  plaintiff's  use.  Tlie  only  breach  is  the  non- 
performance of  the  work,  and  for  that  the  plaintiff  has  no 
remedy  in  the  present  mode  of  declaring ;  he  must  resort  to 
bis  special  acupn. 

Best,  J. — I  am  clearly  of  opmion,  that  the  parol  evi^ 
dence  in  this  case  was  inconsistent  with  the  written  docu^ 
ments,  and  therefore  inadmissible*  If  the  money,  or  a 
portion  of  it,  was  really  returned  to  the  defendant,  or  it 
ivas  agreed  between  the  parties  that  it  should  be  so  coi|- 
sidered,  then  a  new  contract  was  formed,  upon  which  the 
plaintiff  would  be  entitled  to  sue.    But  we  have  no  evideoce 

U)  9e«|  Esp*  5.  4EMt,  147«  5Boi«'dBPnL  58S;  and  Chiity  99 
BUli,  5th  edit  lt3. 


1828*  ta  that  effect  b^fion  «•*     The  «Mof  JZoMffWt^  Jocoft^ 

^^2;j^  18  directly  m  pioint.    Th^w  deeds  miut  be  ccMtroed,  in  tbo 

«•  langiuq^e  of  Lord  Man^eU,  '^ncevdimg  lo  their  kgd  eperf 

*'  ation  ;'^  end  the  legel  opention  of.  diem  certidnly  is  to  ebeir 


that  the  pMntiff  has  received  his  debt.  IVe  leoentcaee  of 
Xoeiftpiiriie  ▼•  Cark{a),  isao  exceptkm  to  Ae  genendnile 
iq>on  this  subjecty  and  therefore  greatly,  strsngthene  the  qM 
plication  of  the  rule  itself-  There  the  release  was  **m 
consideration  of  the  said  aiim  now  ao  paid  as  faemnbcfoce  b 
mentioned/'aQd  was  held  to  tef^,  not  to  anactnal  payaseDt^ 
bat  to  an  agreemcipt  to  pay  id  a  partioohr  manner  and  fiimu 
But  there  is  no  such  distinction  here,  tbe  .receipt  is  urn* 
equivocal.  In  cases  of  this  description,  the  only  groond  for 
the  admission  of  parol  evidence  is  the  eiistence  of  fraud  ; 
and  here^  if  ihe  deed  had  been  pleaded  to  the  action,  Md* 
die  plaintiff  had  replied  fraud  in  the  deed^  evidence  to  sup- 
port that  replication  mq^t  haTO  been  adduced,  and  so  Ao 
case  mi^^t  have  assumed  a  veiy.  different  compleiion.  But 
there  *is  no  pretence  for  supposing  any  frand  in  this  case, 
even  sufficient  to  afford  relief  in  a  Court  of  Eqmty,  muds 
leas,  therefore,  in  a  Court  of  Law* 

Rule  absolute, 
(a)  Aate,  vol.  i.  Sit. 


BUNTBK  9.  WaBBB. 

In  Kplevinby  JUePLEVIN  for  growing  crops.    Avowry  that  plaintiff 

mps^r^'  and  one  Thomas  Bunier  held  the  land  on  which,  &c.  as  te- 

w^'^^whetbeif  ^^^^  ^  defendant^  that  rent  was  in  arrear,  and  so  justifying 

it.  and  B. were  the  distress.    There  were  also  other  avowries,  statiiig  thci 

ioC.  of  ttie  tenancy  to  be  by  the  plaintiff  alone.  Pleas  of  non  tenuis 
land  on  which 

the  dUtrsM  was  nad^ :— Held,  that  B.  might  be  examined  as  a  witnem  to  disprove 
the  jofait  tenanoy»  not  behig  Uabte  to  costs,  andthat  baHvas  at  least  examiaabledn 
the  voir  dire  as  to  his  interest  in  the  event  of  the  soft. 
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to*  bodi  0M8  <rf  Hvowiitt,  ttd  ima  tfaeraoo*    At  die  trid  i82a. 

before HtcIAidb,  B«  el  the  lestLent  Asaiaes  fcrSomerw^  b^^ 

ihkre,  tbe  qaestkms  were,  fiitt»  t0  to  die  Betnie  of  die  te-  «. 


nmcj,  and  eecowOy,  as  to  die  natiire  of  die  rent ;  end  tlie 
defendwit  heving  prored  a  primi  iacie  case,  ettaUttUag 
a  Joint  occupiidoQ.  by  the  plaintiff  and  Tiomoi  Bwifar,  at 
ber  tenants,  and  a  boldilig  by  tbem  at  a  rant  certain ;  itwat 
propoaed  on  die  part  of  tbe  plaindff  to  caimeana  Bmf «r 
as  a  wiinaa,  in  cgnlwdiet  faodi  those  fiicf »  This  was  ob» 
jeetnd  to  on  tbe  part  of  the  defcnJanty  on  the  gronndi  daif 
die  witness  was  incompetent^  being  a  partjron  the  record, 
and  interested  b  die  event  of  the  snit,  because  upon  the 
case  profed  he  was  a  co-lessee  with  die  phuntiff,  and  tiiere* 
ibielisUe  to  him  for  a  contribudon,  bodi  of  the  rent  in 
anear,  and  the  costs  of  die  action.  It  was  then  proposed 
toexanmie  diewitnessas  to  these  focts  on  thevmr  dirs^  but 
dus  bang  abo  objected  to  on  the  same  ground,  die  learned 
Judge  rejected  the  witness  altogether,  and  tbe  phontiff  hav« 
mgno  other  .evidence,  die  defendant  had  a  verdict,  widi 
liberty  to  the  plaintiff  to  move  for  a  new  trial,  if  die  Court 
ahottld  be  of  ofnnion  that  the  witness  was  competent. 

Pdlf  Seijt.in£asferTerm  last,  moved  accordingly,  and 
having  cited  Belt  v.  HQrwood(a)  obtained  a  rule  nisi,  against 
which 

Jldam  and  C.  F.  WiBiatm  now  shewed  cause.  This  wit- 
ness was  incompetent  on  three  grounds.  First,  the  verdidt 
in  this  case  would  be  evidence  against  him  jn  an  action 
against  himself  for  c6ntributi<»,  both  of  the  rent  and  die 
costs;  second,  he  was  in  fact  a  party  upon  the  record;  and 
third,  he  had  a  direct  interest  to  disprove  the  defendant's 
avowry.  The  substantial  issue  at  the  trial  was,  whether 
be  and  the  plaintiff  were  or  were  not  joint  tenants  to  the 
defendant,  at  a  rent  of  60O2.  per  annum,  and  hewas  pro- 
(a)  3  T.  R»  SOI.   See  Jwrdmne  v.  UMrooki,  rl.  R.  SOt. 
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11628,        dticed  expressly  to  shew  that  the  plaintiff  was  die  sole  te» 
^^II^JI^      aaot,  and  that  the  rent  was  less  in  amount,  and  *flactuatttig 
n.  according  to  the  averse  prices  of  com.    It  cannot  perhaps 

be  contended,  that  it  Thomas  had  been  exammed,  andthe 
plaintiff  had  obtained  a  iserdict^  the  record  of  die  judgment 
would  be  evidence  against  Thomas  in  a  subsequent  actton 
against  him  by  the  defendant ;  but  if  the  deftedant  had  ob« 
tained  a  verdict,  that  would  certainly  have  been  evidence 
against  him  as  a  joint  tenant.  It  was  quite  clear  upon  the 
defendant's  evidence,  that  the  plaintiff  and  Thomas  were  co- 
lessees,  and  that  the  ktter  claimed  the  crops  with,  though 
not  under,  the  former.  Thomas  was  in  &ct  a  party  on  this 
record,  aad  therefore,  as  the  parties  to  both  suits  most  be 
die  same,  this  record  would  be  evidence  against  him  in  a 
second  action.  The  two  brothers  were  in  effect  partders, 
and  therefore  TAomos  was  an  incompetent  witness.  This 
has  been  decided  with  reference  to  partners  in  money  trans^ 
actions,  Goodacre  v.  Breame{a),  where  it  was  held  by  Lord 
Kenyqn,  that  a  partner  of  the  defiendant  cannot  be  examined 
as  a  witness,  to  prove  that  he  only  is  liable ;  and  if  that  rule 
applies  to  money  partners,  why  should  it  not  abo  apply  to 
partners  inland  i  The  operation  of  the  evidence  would  be 
precisely  the  same;  the  atuatbn  of  the  parties  is  altogether 
similar;,  they  are  both  joint  contractors,  and  must  be  viewed 
in  the  same  light.  It  must  be  adnutted,  that  one  joint  to* 
nant  cannot  dispose  of  the  whole  interest  in  the  land,  in  the 
same  way  that  one  partner  can  dispose  of  all  the  partner- 
ship property ;  but  there  are  many  acts  by  which  the  one 
may  bind  the  other,  as  for  instance,  by  payment  of  rent  or 
other  ou^oing.  In  this  case,  the  occupation  was  clearly 
joint;  the  parties  were  joint  contractors ;  dieir  interest  was 
the  same ;  the  goods  distrained  were  their  joint  property  ; 
and  the  appearance  of  one  m  the  replevin  suit  was.  the  ap- 
pearance of  both.  ThomaSf  therefore,  was  decidedly  in- 
terested in  the  event  of  the  suit,  being  liable  to  James  as  a 
.  joint  occupier,  for  bis  share  both  of  the  rent  and  th^  costi* 
(«)  Peake'i  N.  P.  C.  174. 
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R.Bi^,  In  mipiMt  of  the  rule.  Tht  eomp^imieyci  18S8. 
ibe  witness  npoothe  doubts  nisei^  waseatireljaquesdoii  b^Xw 
for  the  Juiy,  and  he  ouf^t  at  least  to  have  been  examined 
on  the  yxjk  dire,  in  order  that  the;  might  judge  6f  his  ens- 
dibility.  Ever  noce  the  case  of  BeMt  v.  JBaktr{fi)  was 
liecided.  Courts  hare  acted  on  the  principle  of  suffering 
theadnusHbilitf  of  witnesses,  in  cases  like  the  fweseni;  to 
be  dedded  radier  bj  their  moral  credit  than  tbdr  strict  Ugd 
conspetency.  The  nisi  prius  case  of  Goodacn  ▼•  Brcosse  ia 
essentially  different  from  the  present,  apd  wiUi  not  iiifhieaoft 
the  4letenniaatioa  of  the  Court  upon  this  questicn.  Eiea 
if  this  witness  were  liable  for  a  portion  of  the  ren^.  that 
would  not  render  him  incompetent,  because  that  fact  did  not 
at  all  depend  upon  the  verdict  in  the  cause.  For  the  costs* 
it  is  quite  dear  that  he  could  not  be  liable,  not  being  a  par^ 
on  die  record,  and  no  case  can  be  found  in  which  a  partjr 
so  circumstanced  has  been  held  liable  for  the  costi^  and  for 
diat  reason  inadmissible  as  a  witness, 

Batlet,  J.— I  am  of  c^inion  that  tUs  person  was  a 
competent  witness^  and  ought  to  have.beeo  admitted.  The 
rule  is,  that  m  order  .to  disqnolifj  a  witness,  it  must  be 
shewn  that  he  has  m  direct  lAterest  in  die  event  of  the  suit^ 
That  was  not  diewn  in  the  present  ease,  it  was  only  assumed. 
The  objections  were  threes  the  contiogencj  of  m  fiatnre.  ao* 
tioD  againat  the  vfitness  ;.his  supposed  liability  to  his  brpthei^ 
for  a  contribution  ol  the  rent  of  the  premises  and  ef  die 
costs  of  the  present  action ;  and  his  mterest  m  the  event  of 
the  present  aetion,  siq^MMing  die  goods  distnwed  to  be  the 
joint  properly  of  his  brother  and  himself.  As  to  die  fiiat 
point,  I  thmk  the  proceedingi  in  due  action  woiild  not  be 
evidence,  ei^ier  for  or  against  TioiMsAiii^cr  in  a  future 
action;  forthaf  is  the  criterion  of  his  admiscibihty-  The 
question  here  is,  as  to  the  nature  of  die  tenure ;  and  the 
proceedings  reUtive  to  that  question  would  not  be  evidence 
hereafter^  because  in  order  to  render  them  evidence,  the 
(«)3T.R.tr, 
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18n«       fNortieB  in  both  foils  rnitot  be  the  seme,  or  the  |tarty  in  the 
fecbod  auit  miiAt  stand  in  privity  with  the  pertjr  in  the  first. 


«•  It  is  Tteasonable  that  a  manshall  kiotbe  bonnd  by  witnesses 

^om  he  has  not  an  opportunity  of  cross-examining,  whidi 
ThiMias  would  not'  have  had  in  the  present  case ;  he  is  bo 
*    party  to  this  sni^  nor  conU  he  have  been  made  so,  for  upon 
die  ivideoce,  the  goods  appitar  to  be  the  sole  property  of 
Jamei.     Then,  secondly,  is  Thama$  liable  to  Jama  for  n 
contribntfon  of  die  rent  and  cosb?    For  the  costs  he  most 
dearly  is  ilot  Sable ;  th^  arise  out  of  the  wrongful  act  of 
Jama  ocij,  and  could  attoth  to  no  other  person.    As  t6 
Aerelity  tfie  aigument  assumes  thai  IWonuuwas  a  joint 
tenant  with  James,  but  there  is  no  evidence  of  the  fact; 
and  the  ovily  endeiiee  by  which  the  fact  could  have  been  as- 
eertsined;  namely/  that  of  l^onuu  on  the  voir  dire,  was 
rejected:    lliat  evidence,  I  am  dearly  of  opmion,  ought 
lohavd  btett  idmittedi    It  was  in  the  power  of  TAomiw  to 
state  how  diat  ficict  waS,  ind  he  had  a  right  to  state  it ;  it  is 
the  constant  practice  in  such  cases  to  examine  the  witness 
on  the  voir  dire,  as  to  the  fiurts  upon  which  his  compe- 
tency depiehds,  and  it  is  a  proper  and  necessary  course  to 
puitae.    In  answer  to  diis  it  is  said,  that  his  evidence,  eve^ 
on  die  voir  dire,  would  have  *gone  to  eontradict  the  lease, 
and  was  therefore  inadmissible ;  but  that  answer  does  not 
avail,  beeaose  it  was  pifoved  that  he  had  never  executed  the 
Jease,  but  bad  positively  refused  so  to  do,  and  diat  he  had 
never  in  any  manner  assented  to  it,  or  acted  under  h. 

HoiioTD,  J.--t  thitik  thd  witoess  i^j^ted  on  the  formar 
Mai  was  not  incompetetit,  on  ftny  of  the  grounds  suggested 
in  iu*gcunent.  Hie  terdict  in  this  suit  cannot  possibly  be 
eridence  for  or  ^inst  him  in  any  futurd  acdon.  He  would 
not  be  liable  to  contribution  for  costs.  I7p6n  that  poin^ 
Carter  yf*  Pearee  (a)  is  quite  decisive,  for  &ere  it  was  held, 
diat  a  co-obligor  in  a  bond  to  the  ordinary,  under  22  fc 
'^  Car^i.  c.  10,  was  a  coifa^eht  witness  to  prove  a  tender 
(«)iT.R.ie9. 
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bydieadmiiibtntriz.    As  to  the  rent,  TAomoi  bdeed  mi^       Jtik 
appear  a  oo-Iessee  <rf  the  defendant^  but  not  so  with  refer-      Bumai 
tnoe  to  Jamei,  and  dierefoie  he  had  no  interest  ivhate^rar  m      ^v^fl. 
the  suit;  but  even  if  he  had  been  «  co^lessee,  his  liability 
could  only  have  extended  to  the  renl^  and  not  to  the  costs, 
because  the  costs  were  occasioned  by  the  wroq^fid  act  ci 
Jameig  tn  replevying  the  goods,,  and  therefore,  as  to  them 
Thomas  had  no  bteres^  so  as  to  render  him  incompetent* 
This  witness  ooght  to  have  been  exa  mined  at  least  on  the 
voir  dire«  and  even  upon  that  ground  there  ought  to  be  a 
hew  trial. 

Bkst,  J. — ^In  order  to  disqualify  airitness  on  die  ground 
of  interest^  there  must  appear  a  direct  and  necessary  miereit 
affect!!^  him,  which  a  party  to  the  record  would  certainly 
have.  No  such  interest  affects  this  witness,  who  seema 
to  have  been  rejected  from  an  erroneous  sapposition  durt 
\ke  was  a  party  to  die  record.  He  is  clearly  not  liable 
to  the  costs  of  die  suit,  but  it  is  sud  he  is  liable  to  the 
rent,  as  a  co-lessee  with  bis  brother.  There  was  no  £rect 
evidence  to  prove  him  a  co-lessee;  the  presumpdon  was 
rather  the  contraiy  way ;  and  at  least  he  should  have  been  ia- 
interrogated  as  to  the  fact  on  the  voir  dire.  Hie  exclusion 
of  evidence,  without  even  an  examinadon  on  the  voir  dire, 
has  never  yet  been  carried  beyond  a  witness  who  appears  to 
be  a  party  to  the  record,  which  is  not  the  case  here.  It  is 
the  province  of  the  Jury,  upon  the  facts  which  come  out  on 
the  evidence,  to  judge  of  die  credibility  of  the  witness  pro- 
duced. The  nisi  prins  case  of  Goodacre  v.  BreamCf  is 
certainly  in  some  degree  opposed  to  thb  principle.  That 
case  was  decided  by  Lord  Kent/on,  a  Judge  for  whom  I 
entertain  the  most  profound  respect ;  but  if  that  case  were 
not  dbdnguishable  from  this,  which  li  certainly  iS|  I  should 
hesitate  before  I  acted  upon  it  as  an  established  principle. 
t  am  therefore  of  opiiuon  that  this  evidence  was  improperly 
excluded,  and  that  the  rule  for  a  new  trial  ought  to  be 
m^e  absolute. 

Rule  absolute. 


lis  .   CA9BS  I«r  TSnS  kino's  BSKCtff 


Collins  and  Others  v.  Pbossbr  and  Others,  Ezecuton 
of  G.  S.  Weoo,  Esq*  deceased. 

A  raretybond  J^£BT  on  bond,  executed  by  the  defendant's  testator,  in 

S^^SlI^SimTof  **"  life-time,  for  1000/.  as  sure^  for  George  Boulton  Main' 

lOocM.  worded,  waring,  Esq.    Defendants   craved  oyer,  and  set  out  the 

payment  to  be  bond,  by  which,  first,  G.  B.  Mainwaring  held  himself,  his 

ftiUymade,we  heirs,  &c.  bound  in  the  sum  of  12,000/.  to  be  paid  to  the 

^d^iSf^^S  plaintiffs.  Justices  of  the  Peace  for  the  county  ol  Middlesex, 

forhimserfyfor  their  attorney,  executor,  and  administrators;  by  which,  se- 

the whole  and  ,     -     wr   ,  ,  *,         ^         ,    ,.        i- 

entire  sam  of  cond,  £.  JVodehatoe,  Esq.  bound  himself  to  pay  to  the 

i^traT^'d**  plaintiffs  the  sum  of  3000/. ;  and  by  which,  third,  P.Presland, 

not  a  jomt       Samuel  Jackson,  and  fViUiam  Everett,  Esqrs.  bound  them- 

and  Se?end  '         ,  ,    * 

bond,  and  may  selves  and  each  for  himself,  and  the  heirs,  &c.  of  each,  to 

agaiMt^&ob-  pay  the  sum  of  2000/.  each  to  the  plaintiffs.    The  bond 

Idlyr  ^^^'     ^^^  proceeded  in  the  following  terms :— *'  And  be  it  also 

Tearing  off   further  known  unto  all  men  by  these  presents,  that  we  Sir 

of  the  obligors  Nathaniel  Conant,  of,  8ic.  Knt.,  George  Samuel  Weggp  of, 

d^"t»?]l5Sd  &c.  Esq-  and  John  Weyland,  jun.  of,  &c.  Esq.  are  also  held 

th  **  ^^^    ^^  firmly  bound  to  the  said  Justices  in  1000/.  each,  of  like 

and  if  the  ob-  lawful  money,  to  be  paid  to  the  said  Justices,  or,  &c.  for 

wfiom*tjiren-  ^hich  payment  to  be  well  and  faithfully  made,  we  bind  our- 

forced,  is  en-    selves  and  each  of  us  for  himself,  for  the  whole  and  entire 

titiea  to  con-  ^     ' 

tribntion,  it     gum  of  1000/,  each,  and  the  heirs,  &c.  of  us  and  each  of  us 

medy  is  in  firmly  by  these  presents,  sealed  with  our  seals,  dated  1st  2>e« 
eiiuityonly.  cember,  1814.'*  In  executing  the  bond,  only  one  of  the 
parties  had  set  the  sum  for  which  he  became  bound,  op- 
posite his  name  and  seal.  Defendants  then  craved  oyer  of 
the  condition  of  the  bond,  which  recited,  that  the  Justices 
of  the  Peace  for  the  county  of  Middlesex,  at  the  General 
Quarter  Sessions  held,  by  acljoumment,  for  the  said  county^ 
on  the  5ih  July,  IB04,  had  elected  and  appointed  G.  J3, 
Mainwaring,  Esq.  treasurer  and  receiver  of  the  county  rates 
and  other  monies  assessed  by  virtue  of  certain  acts  of  par- 
liament therein  mentioned,  and  that  by  reason  of  the  great 
increase  in  the  expenditure  of  the  countyi  the  average  ba- 
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lances  remaibing  in  the  hands  of  the  said  G.B.  if.  were  ne- 
cessarily greatly  increased,  and  the  said  G.  B.  M.  as  such 
treasurer,  having  on  the  day  of  the  date  of  the  b<tad,  ex- 
.  hibited  an  account  of  receipts  and  expenditures  on  account 
of  the  county,  and  it  appearing  on  the  face  of  the  said  ac- 
count, thai  there  was  a  balance  of  9177/.  due  from  hini  to' 
the  county,  and  it  being  thought  proper  by  the  Court,  that 
an  adequate  security  should  be  given  to  the  county  to  the 
amount  in  the  whole  of  12,000/.  and  the  obligors  in  this 
bond  having  proposed  and  agreed  to  become  security  fot  ih^ 
several  sums  Set  to  their  names  respectively,  and  not  furthef 
l>r  otherwise,  the  condition  of  the  obligation  was,  ••  that  if 
the  said  G.  B.  M.  his  heirs,  &c.  did  and  should  well  and 
truly  pay,  or  cause  to  be  paid,  all  and  every  siich  sum  and 
Sums  of  money  as  should  remain  in  his  hands,,  or  be  received 
by  him,  and  for  whicbhe  had  not  duly  accounted  as  trea- 
surer as  aforesaid,  8cc.  then  the  said  obligation  to  be  void ; 
but  if  default  should  be«made  in  any  of  the  premises  above" 
mentioned,  then  to  be  and  remain  in  full  force  and  virtue.** 
Defendants  then  (Pleaded,  first,  that  the  bond  was  not  ih6 
deed  of  the  testator ;  second,  that  after  the  making  of  the 
bond,  to  wit,  on  1st  January,  I8I6,  the  seal  of  Sir  N.  Co^ 
nant  was  torn  and  taken  away  from  the  bond,  without  the 
privity  or  consent  of  the  testator,  or  of  defendants  as  exetu- 
tors,  whereby  it  became  vofd  as  to  the  testator,'  and  defen- 
dants as  executors,  concluding  to  the  Court ;  and  third,  that 
the  seal  of  the  said  Sir  N.  Conant  was  torn  off  and  takeii 
away  from  the  bond  on  the  same  day  and  year,  with  the  pri- 
vity and  consent  of  the  plaintiffs,  whereby  the  bond  became 
void  as  to  the  testator  and  defendants  as  executors,  conclud- 
ing to  the  country.  Replications,  similiter  to  the  general 
bsue  ;  and  as  to  the  other  pleas,  that  before  the  seal  of  Sir 
N.  Conant  was  toni  off  and  taken  away  from  the  bond,  td 
wit,  on  ^Sdilfoy,  1820,  Francis  Const  agreed  to  become, 
and  did  become,  surety  for  the  said  G.  B.  Mainimring  m 
the  room  of  Sir  N.  Conant  in  the  said  sum  of  1000/.  wherein 
the  said  Sir  N.  C.  was  so  bound^  as  aforesaid,  and  thereupon 
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18S8.  die  said  JFl  C.  by  his  bond,  bearing  date  the  day  and  yeav 
aforesaid,  became  bound  to  the  plaintiffs  in  the  penal  sum 
of  1000/.  the  condition  of  which  bond  was  b  all  things  the 
Faofliia.  ggQiQ  3g  ^Q  condition  of  the  bond  in  the  declaration  men- 
tioned, and  thereupon  the  seal  of  Sir  N.  C.  was  torn  off 
and  taken  away  from  the  bond,  in  the  declaration  mentioned, 
as  alleged  by  defendants ;  that  on  the  l£th  June,  182£,  being 
before  the  commencement  of  this  suit,  Francis  Canst  piid  to 
the  plaintiffs  the  sum  of  1000/.  in  which  he  was  so  bound, 
and  thereupon  the  bond  was  delivered  up  to  him,  concluding 
to  the  Court.  General  demurrer  to  the  replication  to  the 
second  and  third  pleas,  and  joinder  in  demurrer. 

•  LUikdale  in  support  of  the  demurrer,  contended,  first, 
that  the  bond  being  jomt  and  several,  a  separate  action  against 
Mr.  fVegg^B  executors  would  not  lie;  second,  that  tearing  off 
the  seal  of  Sir  N.  Conant,  cancelled  the  bond  altogether; 
and  third,  that  the  substitution  of  another  obligor  in  his 
stead,  and  payment  by  that  obligor  made  no  difference. 
First,  this  is  clearly  a  joint  and  several  bond,  as  appears 
*  from  its  terms,  which  are,  '<  we  bind  ourselves  and  each 
of  us  for  himself,  for  the  whole  and  entire'  sum  of  1000/. 
each,  &c.*'  The  word  "  ourselves"  shews  it  to  be  a  jomt  ob- 
ligation,  more  particularly  when  followed  by  the  words 
"  each  of  us."  The  word  *'  each,''  it  will  be  contended 
on  the  other  side,  renders  the  obligation  several  and  indi- 
vidual, but  it  has  no  such  effect.  That  word  was  introduced 
merely  for  the  purpose  of  shewing  that  no  more  than  the 
1000/.  there  mentioned,  was  to  be  secured  by  the  bond;  it 
was  added  merely  for  the  sake  of  greater  certainty  and  pre* 
cision^  and  of  shewing,  that  if  any  one  of  the  obligors 
should  be  called  upon  for  the  whole  penalty,  he  would  have 
a  claim  upon  the  others  for  a  contribution  respectively.  Had 
it  been  die  intention  of  the  parties  to  enter  into  a  several  ob- 
ligation,  the  pronoun/' T'  would  have  beeo^  used,  and  not 
<<  We."  Upon  die  face  of  the  bond,  the  obligees  have  tiiek 
election,  in  case  of  non-payment,  to  sue  all  the  obligore 
joiatiy,  or  any  of  them  severally.    Suppose  the  case  of  a 
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dattel  in  the  joint  possession  of  three  persons ;  a  creditor  IMS. 
of  the  tfafee  m^t  sue  out  one  joint  execution  agtinst  mil, 
and  under  it  nugfat  sell  the  whole ;  bat  if  it  were  in  the  se- 
^fenl  possession  of  one»  he  could  sell  only  one  third  under 
one  execution.  So,  in  the  present  case^one  action  agunst 
any  one  of  the  obligors  would  be  the  proper  course  for  the 
obligees  to  adopt,  and  would  sate  much  expence  to  all  parties. 
The  bond  is  to  be  construed  most  strongly  for  the  obligees 
against  the  obligon,  and  the  result  is,  that  it  will  apjpear  a 
joint  and  several  bond.  Maihew9on^$  case  (a)  is  distinguisli- 
able  from  this,  for  there  the  obligors  covemnted  to  pay  se- 
parately and  individually,  and  they  had  each  a  dbtinct  and  se- 
parate interest.  Second,  the  bond  is  void  in  toto,  one  of 
the  seak  having  been  torn  off.  For  this,  Winekcomb  v.  Pt- 
goi  (&),  where  that  prmciple  is  laid  down  by  Dodderidge,  J. 
citing  the  case  of  NiekoUs  v.  Haywood  (c),  is  an  authority 
in  point.  The  cases  of  Miichell  v.  Stockaorih  (d),  and 
Seaion  v.  Hemon  (e),  citing  Mathew$*s  case  and  Waikin^t 
case  (f)f  are  also  in  support  of  this  position,  which  is 
also  <x>nfonnable  with  the  principles  of  law  applicable  to 
releases  (g).  If,  therefore,  this  be  a  jomt  and  several  bond, 
it  is  clear  that  it  has  been  rendered  void  by  the  removal  of 
one  of  the  seals.  But  even  if  it  be  not  joint  and  several, 
the  defendant  is  entitled  to  judgment,  because  an  alter- 
ation of  a  material  nature  has  been  made  in  the  bond,  with- 
out his  knowledge  or  consent.  The  obligors  here  stand  in 
the  relation  of  sureties  to  each  other,  and  it  is  important  for 
the  interest  of  each,  that  he  should  know  who  his  co- 
sureties are.  When  the  bond  was  in  its  original  state,  the 
defendant  knew  who  his  sureties  were,  but  when  one  of 
Aem  had  been  released  without  his  knowledge,  he  was  de^ 
prived  of  his  remedy  against  his  co-surety.  The  rdease  of 
one  is  a  release  of  all;  and  therefore  whatever  may  be  the 
nature  of  the  bond,  it  is  clearly  avoided,  and  this  action 

(«)  5  Rep.  tt,  b.  and  Oo.  (<0  Owen,  8. 

Elis.  408.  470.  and  546.  (0  t  LeV'  StO*  S.  C.  t  Show.  tS. 

.  (6)  S  BnUtr.  «47.  (/)  March.  If 5. 

W  Dyer,  59,  pi.  IS.  <r)  «  «<>»•  Abr.  414. 
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must  fail.  It  will  be  contended  on  the  bfberside,  that  if 
the  bond  be  several,  one  obligor  having^  paid  the  principal^  has 
no  claim  upon  the  others  for  contribution ;  but  that  is  not  so, 
for  it  was  expressly  held  in  Deering  v.  Lord  Winchehea  {a), 
that  where  three  were  bound  in  several  bonds,  as  sureties 
for  a  fourth,  and  one  of  them  was  compelled  to  pay  the 
^hole  penalty,  the  other  two  were  liable  over  to  him  for  their 
respective  third  shares.  A  fortiori  the  rule  will  apply  where 
several  are  bound  in  one  bond,  and  consequently  to  release, 
one  of  the  parties  is  a  serious  injury  to  the  rest,  and  cannot 
possibly  be  repaired  by  any  subsequent  act  of  the  obligees. 
Upon  these  grounds  the  defendants  are  entitled  to  judgment. 


Rogers,  contrd.  This  is  a  several  bond  only,  and  the 
action  is  maintainable  against  the  executors  of  Mr.  fVegg  se- 
parately. The  word  *'  each"  in  the  very  important  situation 
in  which  it  stands,  being  annexed  to  a  sum  distinct  from 
and  subordinate  to  the  whole  sum  intended  to  be  secured, 
shews  it  to  be  a  several  bond,  and  no  more.  In  joint  and* 
several  bonds,  though  the  obligation  on  the  part  of  the  ob- 
ligors be  joint,  yet  the  remedy  by  the  obligees  may  be  either 
joint  or  several  (6).  The  material  distinction  between  a 
joint  and  several,  and  a  joint  bond  is,  that  if  the  bond  be 
joint  and  several,  the  duty  is  joint  as  between  the  co-obligors, 
but  if  joint,  the  obligees'  remedy  may  be  joint  or  separate. 
In  all  the  cases  cited,  there  has  been  a  joint  duty  to  be  per- 
formed, or  a  joint  sum  to  be  paid ;  and  in  that  respect  they 
axe  all  distinguishable  from  the  present.  The  case  of  MilU: 
V.  Marshall  (c)  is  an  additional  authority  to  those  already 
cited.  That  was  an  action  on  an  arbitration  bond,  and  both 
the  obligors  had  one  joint  duty  to  perform,  whereas  here 
it  is  plain,  from  the  language  of  the  instrument,  that  each  has. 
a  separate  duty.  1  he  word  *'  each"  in  this  case,  is  as  power- 
ful in  its  operation  as  the  word  '<  separatim'^  was  held  to  be 
in  Mathewson's  case  (J).  The  language  of  the  recital  here, 
which  is  clearly  several,  must  be  taken  as  influencing  and 


(a)  «  Bos.  &  Pnl.  270. 

(6)  Sheppard's  Touchstone,  S75. 


(c)  Bridgman,  63. 
(tf)  5  Rep.  ti,  b. 
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affectug  that  of  the  condkion.  PtanaU  v.  Snmmmdt{a\  1823. 
Mid  Liverpool  Water  Works  Company  v.  Jtkinson  (6).  The  ^-^^-^^ 
obligation  of  the  parties  must  be  confined  to  that  sum  Coixiwt 
wmcli  IS  set  against  their  names,  and  cannot  be  extended  to  PaonsR. 
the  larger  sam  whidi  is  mentioned  in  another  part  of  the 
bond,  unconnected  with  them ;  Payler  v.  Homersham  (c). 
In  order  properly  to  decide  whether  a  bond  be  joint  or  se- 
veral^ the  subject-matter  must  be  considered,  and  the  whole 
must  be  taken  and  viewed  together ;  HungaU^s  case  (d),  and 
Linn  v.  Crosiing  (e).  In  a  case  in  Dyer  (/),  a  bond,  worded 
"  obiigamus  nos,  et  utrumque  nostrum  per  se,  pro  loto  et 
in  solido,*'  was  siud  to  be  joint ;  but  that  b  quite  a  different 
obligation  from  the  present ;  for  here  there  is  no  joint  pay- 
ment to  be  made,  and  no  joint  duty  to  be  performed. 
There  may  be  several  contracts  in  the  same  instrument,  but 
the  introduction  of  words  of  pltuality  does  not  vary  the  case ; 
because,  if  the  obligors  are  bound  severally,  they  are  seve- 
rally liable.  Constable  v.  Clobery  (g),  Linn  v.  Crosiing  (h\ 
Bayley  v.  Garford  (t),  and  Seaton  v.  Henson  (ft).  Then 
the  removal  of  the  seal  does  not  alter  the  defendant's 
liability,  for  if  the  obligors  are  bound  severally,  the  re- 
lease of  one  does  not  release  the  rest.  Bull.  N.  P.  172; 
and  2  Rol.  Jbr.  30,  citing  Mathewson^s  case  (/>  With 
respect  to  the  argument  upon  the  subject  of  contribution, 
that  is  a  point  which  cannot  properly  arise  upon  the  pre- 
sent occasion.  The  only  case  cited  upon  that  point  is  in 
equity;  Deering  v.  Lord  Winchebea;  and  the  whole 
question  is  one  rather  for  the  consideration  of  a  Court 
of  Equity  than  of  Law.  In  the  case  of  Cowell  v.  Erf- 
wards  (m),  Lord  Eldon  expressed  considerable  doubt  whe- 
ther an  action  at  law  would  lie  for  contribution  in  a  com- 
plicated case,  because  the  parties  might  still  be  driven  to 
£quity.     But  the  situation  of  these  parties  differs  materially 

(a)  4  Taunt.  593.  (^)  Poph.  161. 

(6)  6  East,  507.  (^)  9  Rol.  Abr.  148. 

(0  4  M.  &  S.  ^23.  (i)  March.  125. 

(d)  5  Rep.  103,  a.  (fc)  3  Lev.  2i,  S.  C.  2  S)|ow.  28. 

(«)  2  Rol.  Abr.  148.  CO  5  Rep.  22  b. 

(/ )  Dyer,  19.  pi.  114.  (m)  2  Bos.  &  Pii).  ^68. 
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182a.  firom  that  of  the  parties  in  that  case;  and  even  if  Sir  JMs* 
thanUl  Conant  is  released  for  himself,  still  he  would  not  be 
released  with  reference  to  his  co-sureties ;  they  would  still 
Prossbb.  i^yj^  ^  clo^m  upon  him  for  contribution,  and  the  bond  might 
be  given  in  evidence  to  support  it.  He  cited  Matter  v. 
Miller  (ja),  JrgoU  v.  Chenof  (b),  and  Skip  v.  Huqf  (c> 
Whatever  money  has  already  been  paid  upon  the  bond,  is  a 
fund  for  the  benefit  of  the  whole  of  the  ob^gor^•  £r 
parte  Gyghrd{(i). 

littUdale,  in  reply.  The  general  argument  respecting 
the  influence  of  the  recital  over  the  condition  of  the  bond, 
must  be  admitted ;  but  it  does  not  vary  the  present  case. 
Here  every  one  of  the  obligors  is  a  surety  for  one  and  tl^e  sam6 
duty,  that  is,  for  the  good  conduct  of  M^.  Mainwaringf  and 
any  default  by  him  is  to  have  the  effect  of  bindii^  them  all 
in  the  full  penalty  of  the  bond.  They  have  therefore  col- 
lectively the  same  joint  interest,  and  are  consequently  under 
a  joint  obligation.  For  this,  SKngsb^s  case  (e),  Anderson 
V.  Martifidale  (/),  and  Southcate  v.  Hoare(g),  are  autho- 
rities. The  removal  of  the  seal  completely  destroys  the 
bond^  and  it  is  doubtful  whether  it  could  be  proved,  if  its 
existence  were  put  in  issue. 

Bat  LET,  J. — ^Whenever  parties  enter  into  a  joint  and 
several  bond  for  the  payment  of  one  entire  sum,  whatever 
act  discharges  any  one  may  discharge  them  all;  but  I  think 
BO  such  consequence  follows  in  this  case.  In  the  first  place, 
I  am  perfectly  satisfied  this  is  not  a  joint  and  several,  but 
a  several  bond  only;  and  it  would  be  working  the  greatest 
possible  injustice  to  give  the  obligees  the  option  of  saying 
that  it  was  joint  and  several.  It  is  qui^  plain  from  the  re- 
cital, and  from  the  whole  object  of  the  bond,  that  such  was 
not  the  intention  of  any  of  the  parties.  The  recital  shews 
that  Mr.  Mainwaring  was  required  to  give  security  to  a 

(a)  4  T.  R.  3t0.  («)  5  Rep.  18  b. 

(6)  Palmer,  AM.  (  /  )  t  East,  497. 

(^)  9  Atk.  91.  (jg)  5  Taiint,  87. 
(d)  6  Vei.  803. 
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c(»8idenble  amount,   aod    thtt    difierent    persons   were        laSS. 
iiiffing  each  to  give  security  to  a  certain  extent,  and  the 
soms  for  which  they  agreed  to  become  security  were  to  be  set 
opposite  their  respeclive  names.    When  they  came  to  execute     Paof  laa. 
the  bond,  however,  one  individual  only  set  the  sum  opposite 
his  name,  and  that  act  shews  very  clearly  (if  it  vrere  necessary 
so  to  do)  what  was  the  intention  of  the  parties.    Mr.  Ti^, 
Sir  Nathaniel  Canant,  and  Mr.  Weyland  became  bound  for 
10002.  each,  in  these  terms : — ^*  for  which  payment  we  bind 
ourselves  and  each  of  us  for  himself,  for  the  whole  and  en- 
tire sum  of  1000/.  each**    By  that  obligation  they  m^fht 
be  separately  and  severally  sued  upon  die  bond  for  10002. 
The  Wbrd  ^  each''  has  the  effect  of  binduig  the  parties 
separately,  but  not  jointly.      Construing  the  bond  in  that 
view,   which  is  the  true  meaning  of  it,    then  the  ques- 
ticMi  is,  whether  remoring  the  seal  of  Sir  Nathaniel  Co- 
nant  has  the  effect  of  cancelling  the  bond  as  to  all  the  ob- 
ligors ;  for  to  that  extent  the  argument  for  the  defendants 
must  be  carried.    1  am  clearly  of  opinion  duit  it  has  not 
that  effect,  and  if  it  had,  it  would  come  to  this,  that  where 
there  are  many  different  persons  vrilling  to  join  in  a  surety 
bond,  some  for  large  sums  and  others  for  small,  the  can- 
cellation of  it  as    to   one  obI%or,  no  matter  how  small 
the    sum  may  be,  would  render  the  bond  void  in  toto, 
and  thereby  release  persons  who  had  peifaaps  bound  them- 
selves to  pay  several  thousand  pounds.      If  we  were  to 
hold  diat  to  be  law,  it  would  be  working  very  great  in- 
justice, and  acting  upon  a  technical  rule,  to  a  most  improper 
extent    It  is  pressed  upon  us,  Aat  the  removal  of  Sir  Nat^ 
thaniel  Conanf^  seal,  takes  from  Mr.  fVegg  and  the  other 
parties  the  power  of  calling  upon  him  for  contribution.    If 
we  could  find  mj  legal  authority  to  that  effect,  we  should 
be  bound  by  it^  but  no  authority  being  cited,  we  must  ex- 
ercise our  awn  common  sense,  and  act  upon  the  principles 
of  common  honesty,  which  cleariy  are  against  the  argument 
for  the  defendants.    Whether  Mr.  Wtgf^t  executors  would 
have  any  remedy  against  Sir  Nathaniel  Conant,  for  contri- 
bution, ts  not  properly  a  question  for  our  consideration.    If 
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1823.       they  have  ^ustam^d  aoy  prejudice  b^  the  removal  of  Sir  Nci- 

^^jP^^^      thanid  Conanfs  seal,  they  may  obtain  relief  in  equity ;  but 

v.  I  am  of  opbion  that  this  being  a  several  bond,  that  act 

RostBR.     jQgg  jj^j  jj^^jj  ^^  boud,  nor  afford  any  answer  at  law  to 

tl;^  present  action* 

Ho^RoyDi  J. — I  am  of  opinion  that  this  cannot  be  con- 
sidered as  a  joint  and  several  bond.  The  word  ''  each'' 
following  the  words  **  one  thousand  pounds/'  is  decisive  to 
shpwji  that  the  several  obligors  named  in  that  part  of  the 
bond,  are  respectively  bound  to  pay  that  entire  sum.  The 
words  '^  we  bind  ourselves  and  each  of  us  for  himself/' 
would  alone  make  it  ^  several  and  not  a  joint  boqd.  I  an^ 
also  of  opiuion  that  the  removal  of  Sir  Nathaniel  Comma's 
seal  has  not  the  effect  of  av<Hdi|ig  it  as  to  the  other  parties, 
because  they  are  Bevei:aliy  bound,  and  each  is  liable  upon 
his  own  obligatbn.  Whatever  relief  Mr.  Wtgg'a  executors 
may  be  entitled  to,  i^  the  way  of  contribu^ioa^  must  be 
sought  in  a  Court  of  Equity ;  but  affording  to  the  case  of 
Cowell  V.  Edwards,  they  would  be  only  entitled  to  an  aliquot 
proportion  of  the  money  paid  by  their  testator,  regard  being 
had  to  the  number  of  his  co-sureties.  Mr.  W^,  however, 
being  separately  liable  upon  this  bond,  the  o^ncellation  of 
it  with  respect  to  Sir  Nathaniel  Conani,  affords  no  answer 
in  a  Court  of  Law. 

BesTi  J. — It  is  insisted,  first,  that  this,  is  a  joint  and  se- 
veral bond,  and  second,  that  all  the  other  obligors  are  dis- 
chaiged  by  the  removal  of  Sir  Nathaniel  ConanV^  seal. 
Unless  the  first  prpposition  is  made  out,  the  second  can 
have  no  effect  in  a  Court  of  Law.  If  authorities  were  ne* 
cessary  upon  this  point,  Maihem9on*$  case,  Bull.  N.  P«  172, 
and  Roll.  Abr.  20,  are  decisive  to  shew,  that  taking  off  one 
of  the  seals  of  a  several  bond,  does  not  destroy  it,  quoad 
other  obligors  in  a  Court  of  Law ;  and  no  case  is  cited  im* 
pugning  the  authority  of  these  decisions.  But  it  is  insisted^ 
that  notwithstanding  this,  the  defendants  would  be  entitled 
to  cuiUributiou  iu  a  Court  of  Law.    Tlie  doctrine  of  coin 
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tribiitioQ  is  new  in  Courts  of  Law.  Couldf  J.  once  said,  1833. 
that  in  the  earlj  part  of  his  life,  it  was  never  heard  of. 
But  admitting  that  the  Courts  have  in  modern  times  en- 
tertained this  doctrine,  it  may  be  questionable  whether  in 
this  case  the  defendants  would  have  any  remedy  for  contri- 
bution in  a  Court  of  Law;  for  in  Cawett  v.  Edwards,  Lord 
Eldon  doubted  whether,  in  complicated  cases,  an  action  for 
contribution  could  be  maintained.  That  doubt  is  not  only 
entitled  to  attention  from  the  great  learning  of  the  person 
who  expfessed  it,  but  because  questions  of  this  nature  are 
more  properly  within  the  province  «f  a  Court  of  Equity^ 
where  the  Judge  is  unfettered  by  the  distinctions  of  the 
common  law,  and  may  afford  relief  to  all  parties,  without 
their  having  reconrse  to  actions  agamst  each  other.  Notwith- 
standing the  judgment  of  J^e,  C.  B.  in  Dtering  v.  Earl 
Winehdieaf  in  which  he  refers  to  common  law  authorities, 
I  think  in  such  a  case  as  this,  the  defendant's  remedy,  if  any 
where,  is  in  a  Court  of  Equity,  and  not  at  common  law. 
The  point  for  our  decision  comes  back  to  the  question 
wbetber  this  is  a  joint  or  several  obligation.  I  am  of  opi- 
nion Aat  it  is  several  only.  If  it  were  joint,  the  removal 
of  the  seal  would  undoubtedly  avoid  it  altogether ;  but  we 
are  to  look  at  the  instrument  itself,  and  see  whether  it  bears 
the  Gonstmction  attempted  to  be  put  upon  it.  If  Slingzbff*s 
case,  which  has  been  relied  on  for  the  defendants,  be  law,  it 
does  not  apply  here.  This  bond  begins,  continues,  and 
ends  widi  individual  and  several  expressions;  the  word 
"  each"  runs  through  it ;  ^  for  which  payment  to  be  well 
and  fidthfuUy  made.  We  bind  ourselves  and  each  of  us  for 
htmaelf/'  What  payment  F  A  payment  of  1000/.  each ;  the 
words  are,  *'  for  the  whole  and  entire  sum  of  1000/.  eachJ* 
The  bond  is  worded  with  an  evident  intention  to  apply  se- 
verally. It  must  be  taken  reddendo  singula  singulis,  and 
we  cannot  but  construe  it  according  to  the  letter  and  spirit, 
as  a  separate  obligation. 

Judgment  for  the  plaiutiff. 
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Collins  v.  Etebett. 

X  HE  like  judgment  was  given  against  this^  defendant 
upon  the  same  bond. 


William  Dawes  V.  Edward  Benn  and  Henby 
Whitfield  Creswell. 

Seed  taret  are    J.  HIS  was  an  issue  directed  by  bis  Honor  tbe  Master  of 
tor'i  tithe,  and  the  KoUs,  to  try  ifihether  the  plaintiff  was  entitled  to  the 
pISI^Sitor*SSl  ***^  ^f  ®^  ^^>   growing,   arising,  and  renewii^,  and 
^^deJiSw'  ^  which  were  had  and  taken  by  the  defendant  j&/foan2JBfiffiy 
banim  et  m-  on  and  from  the  lands  in  his  occupation,  situate  in  the  ham- 
coiXd  \m  ^^  ^  Hation,  in  tlie  parish  of  Bedfont,  iti  the  county  of 
^wpSnf     Middlesex,  in  the  several  years  1813  and  1814.    At  the 
trial  before Jbbott,  C.J.  at  the  Midilues  Sittings  after 
Hilary  Term,  182S,  a  verdict  was  found  for  the  phintiff, 
in  the  affirmative  of  tbe  words  of  the  issue,  with  nominal 
damages,  subject  to  the  opinion  of  the  Court  on  the  foU 
lowing  case:— The  parish  of  East  Bedftmt,  in  the  county  of 
Middlesex^  consists  of  two  rectories,  die  one  called  the  rec- 
tory of  East  Bedfont,  the  other  called  the  rectory  of  HaHon. 
By  letters  patent,  dated  UUi  September^  in  the  41st  Elizabeth, 
the  said  Queen  granted  in  fee  to  Henry  Best  and  Robert  Hd^ 
land,  aniong  other  things,  '*  Necnon  omnes  illar  decimas 
nostras  garbarum  et  granorum  annuatim  et  de  tempore  in 
tempus  crescenthim,  provenientium,  seu  renovantium  m  Hat^ 
ton,   infra  parochiam  de  Bedfount  in    pnedicto  comitatu 
Middlesex,  habendum,   tenendum,  et  gaudendum,  pra^tis 
Henrico  Best  et  jRo6er/o  Holland  et  hseredibus  et  aasignatis 
suis."    The  property  in  the  said  tithes  has  descended  to, 
and  is  now  vested  in  the  present  lay  impropriators  ther^f, 
and  the   plaintiff,  during  the  time  in  qp^tion,  was  lessee 
under  them,  of  all  and  every  the  tithes  of  com  and  grain,  and 
all  other  rectorial  or  great  tithes  whatsoever,  yearly  and 
from  time  to  time  coming,  growing,  arising,  happening,  ie» 
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newing,  iDcraMmg^  or  to  come,  ftc  io^  «poD,  or  out  of  iMi. 
al  Asmt  hmds  and  grounds  within  the  said  hamlet  of  Hoi*  >^v^^ 
ttm.  The  defendant  Eiimml  Bcnii  became  the  oocnpier  of  Dawis 
a  ham  widun  die  said  hamlet  and  rectory  of  HaUmt,  at  the  Biaa. 
htterend  of  1811,  and  continaed  to  oocvpy  it  during  ikiB 
years  18ie,  1813,  and  1814,  and  the  defendant  Henry 
WU^idd  Cresiwettia  the  eiecutor  of  thefaUe  Dr.  fVUifieU, 
who,  during  those  years  and  many  years  preceding^  was  the 
vicar  of  the  said  perish  of  JEati  Bt^mt.  As  far  back  as 
li^g  memoiy  extends,  tares  have  been  grown  in  the  hamlet 
and  rectory  of  HaUan,  and  upon  the  ferm  occupied  by  the 
defendant  Edward  Betm.  If  cut  green,  the  tithe  was  re»* 
dered  or  compounded  for  to  the  vicar ;  if  suffered  to  stand 
tffl  ripe,  the  tithe  was  yieUed  or  compounded  for  to  the 
ky  impropriator  or  his  lessee,  from  time  to  tioM,  and  die 
defendant  JBeim,  in  die  year  1819,  rendered  die  tithe  of 
seed  tares  to  the  plaintiff,  but  in  die  year  in  question,  he  re- 
fused to  render  such  tithe,  upon  the  ground  that  the  same 
was  a  small  'tithe,  and  dierefore  payable  to  the  vicar.  Three 
vritnesses  were  examined,  who  proved  this  usage ;  one  of 
them  was  of  the  age  of  eigbty-eix,  and  another  of  fiftjr-sis, 
and  both  these  persons  said,  that  seed  tares  were  considered 
as  great  or  rector's  tithe ;  the  third,  who  was  the  plaintiff's 
son,  and  who  had  actually  received  the  tithe  of  die  defendant 
Betm,  as  before  mentioned,  said  they  claimed  them  as  a  great 
tithe.  Tares,,  when  once  cut,  do  not  qpring  up  agam  like 
clover;  if  cut  green,  they  are  ipven  as  fodder  to  cattle;  if 
suffered  to  stand  till  ripe,  they  are  then  cat  and  laid  in  wads 
unbound,  like  beans  and  peas,  and  are  carried  home  and 
threshed  in  the  bam  like  barley,  oats,  peas  and  beans. 
After  threshing,  the  stalks  are  used  for  foddering  cattle, 
like  the  straw  of  oats,  and  die  seed  usually  given  as  food  to 
pigs  and  pigeons.  Tares  thus  harvested,  are  called  seed 
tares.  The  stalks  of  rape,  if  suffered  to  stand  till  ripe, 
sre  commonly  burnt  as  useless.  JNo  endowment  of  Um 
vicarage  was  proved.  It  appeared  in  evidence,  diat  the 
vicar  had  enjoyed  the  tithe  of  hay,  and  was  considered  to  be 
entided  diereto.    The  vicar  had  always  received,  and  was 
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1889.  «dmilted  to  be  entitfed  to  all  tbe  Mnall  tkhes,  with  the  ex- 
cepCioQ  of  the  tithe  of  need  tares^  if  the  Court  should  be  of 
ofMnioD  that  auch  tithe  is  m  small ;  tithe  the  right  to  the 
tithe  of  sacfa  taies  being  the  qMsfciott  for  the  comMeratioQ 
of  the  Court  under  all  dus  Gurcumstances  of  the*  case.  If 
the  Court  shouU  be  of  opinion  that  the  plaintiff  is  eu- 
tided,  the  verdict  is  to  stand.  If  the  Court  should  be  of 
the  cotttraiy  opiaioiii,  a  verdict  is  to  be  entered  for  die  de- 
fendants. 

WUde,  for  the  plaintiff.  This  case  is  to  be  discussed  as 
a'  question  between  rector  and  vicar.  It  is  clearly  estab- 
lishedy  that  a  rector  is  primi  &cie  entitled  to  the  whole 
tithes  of  the  parish,  and  the  vicar  can  chim  nothingi  un- 
lesa  he  shews  an  endowment,  or  soine  evidence  from, 
which  an  endowment  may  be  inferred.  Greae  v.  AuUen  (a\ 
Sims  V.  Bemat  (b),  Garnons  v.  Barnard  (c),  Awdry  v« 
Smallcombe  (d),  and  Kenniooit  v.  Widton  (e).  In  Lord 
Dartmouth  v.  Boberii  (/)s  it  is  laid  down,  that  modem 
etgoyoMnt  is  the  best  interpreter  of  right  in  the  absence  of 
documents.  Therefore  even  if  this  were  a  small  tithe,  cus^ 
torn  would  carry  it  in  favor  of  the  impropriator ;  and,  if  large, 
i  fortim  he  would  be  entitled  to  keep  it.  Here  there  is  no 
endowment  to  the  vicar ;  the  perception  is  abo  against  him ; 
for  he  not  only  has  not  receked  the  tidie,  but  the  evidence  is, 
that  it  has  been  received  by  the  impropriator.  As'  the  de« 
feiidant  has  made  out  no  title  in  the  vicar,  the  next  ques* 
tion  is,  whether  the  plaintiff  is  entitled  to  claim  on  behalf 
of  the  rector,  or  as  if  he  were  in  the  place  of  the  rector. 
Are  the  words  of  the  grant  large  enough  to  carry  all 
that  the  crown  possessed?  The  words  are  **  decimas 
garbarum  et  gtanorum.''  What  the  meaning  of  ^  garba» 
et  gnuNe"  is,  must  be  collected  from  various  authorities. 

(a)  1  GwiL  fi«6.  S.  C.  Yelv.  86.  t  Price,  tSl  ii  S81.    4  Wood.  f68. 

(6)  3  Gwil.  887.  Anstr.  S13.      t  GwU.514  &  675. 

(c)  4  Id.  1468.  3  Id.  1169. 1244  Si  1268.  Cro.  Elix. 

(d)  4  Id.  1528.  033.     4Gwll.  1573.       «BoU.X7. 
(«)  a  Price,  f  50  &  160,  n.    See         (/  }  16  East,  3S9.  ^ 
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Id  To/fer^  p.  54,  **  garba/'  it  is  Md,  *'  means  grain  or       KttS. 
frails  of  the  eardi  bound"  up  in  sheaves.''     In  Batsdah 
r.  Smiih  (a),  Oglanier  ▼.  Lonl  Pwnfrtt  {b),  and  SnritA  v. 
Hodgionie),  it  was  determined  that  ^garba'*  would  com-       Bssa. 
prehend  the  tithe  of  hay  or  otherwise.    In  Wall  ▼.  JPuZ/- 
wood{d)^  it  was  deemed  grain.    In  Terms  de  la  Lty,  **  garbe** 
signifies    a   bundle   or  sheaf;    in   Tomlin^s  JacoVs  Law 
Didionarff,    ''  a  bundle  or  sheaf  of  com^  and   in  some 
places   it  is  taken   for  a  handful.*'      Corcets  Interpreter 
gives   the    like    definition.       In   Sims   v.  Bennett  (e%    it 
carried  peas  and  beans ;  Lord  Keeper  Henfy  holcfing  that 
"^  garba^  means  "  quod  ligari  potest;"  and,  from  analogy, 
tares  may  also  pass  under  it,  because  they  are  capable  of 
being  bound.     The    usage  proved   in  this  cade  is  con- 
formable to  this  construction.    Then,  if  it  is  clear  that  th6 
crown  intended  to  gnuit  all  that  it  possessed,  the  question  is, 
whether  the  grantee  of  the  crown  has  demised  to  the  plain* 
tiff  all  that  he  possessed.    The  demise  is  of  "  all  and  every 
the  tithes  of  com  and  grain,  and  all  o^er  rectorial  or  great 
tithes  whatsoever.**    By  these  words,  it  is  manifest  that  he 
intended  to  grant  all  that  he  possessed.     Could  he  claim 
the  tithe  of  tares  in  opposition  to  the  phintiff  ?    Certainly 
not ;  and  the  defendant  Benn  has  adopted  this  construction 
by  former  payments.     In  this  view  of  the  case  it  is  im- 
material whether  tares  be  great  or  sfnall  tithe ;  for  even  if 
they  were  small,  the  word  *'  garbas"*  would  carry  it,  espe- 
cially when,  coupled  with  usage.    But  it  is  a  great  tithe, 
first,  from  its  nature,  and  second,  from  authority.    In  the 
first  place,  it  resembles  com  or  grain  in  its  nature;  the  stalk 
is  useful,  and  the  plant  is  perennial.    Hien,  on  authority, 
Lord  Coke  if ),  in  his  division  of  great  tithes  and  small,  enu- 
merates, amongst  the  former, "  zizania,'*  which  clearly  mean^ 
tares.    In  Perrtf  v.  Soam  (g)  it  is  selected  as  an  example  5 
and  tares  are  spoken  of  as  being  known  time  out  of  mind. 

(«)  Cro.  EUx.  6SS.  1  Owil.  i07.  (0  S  Owil.  887. 

(»)  3  Gwil.  1S44.  (/  )  «  iDft  649. 

(c)  t  Wood.  21.  {g)  Cro.  EUz.  139. 

(if)  1  Com.  330. 
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1823.  Vwm  llieae  it  appears,  therefore^  that  tares  are  great  tidiea^ 
first,  from  their  nature;  second,  Yrom  autfiority;  and  thirds 
from  custom,  which  last  is  dedsif e  in  all  cases,  escqpt  in  one 

BBRff»  peculiar  dass,  namely,  where  the  article  is  of  novel  introduc- 
tion. Here  the  article  is  clearly  not  novel.  It  will  be  said  on 
the  other  side,  that  the  custom  m  this  case  cannot  prevail, 
because  it  is  founded  in  a  mistake,  in  consequence  of  a  sup- 
posed analogy  between  tares  and  otfier  grain ;  but  the  mis« 
take  of  analogy  has  never  been  applied  to  the  judgment  of 
a  Court  of  Justice,  and  can  have  reference  only  to  the  opi- 
nion of  the  parishioners  themselves.  But  if  this  were  other- 
wise, the  argument  from  analogy  would  not  favor  the  do* 
fendants.  Peas  and  beans  are  a  great  tithe  according  to 
Gtunley  v«Btiit(a);  and  peas,  beans,  and  tares,  are  all  of 
the  same  fiunily.  Tares  are  not  analogous  to  hay,  because 
that  is  an  ezceptioD.  They  have  no  analogy  to  seed,  be- 
canse  they  partake  of  the  nature  of  com,  and  all  the  dech^ 
Mons  are  i^imst  tUs  analogy.  Hicholas  v.  Au^en(b),  Nt^ 
ekolas  v.  EUioti  (c),  and  Gvmley  v.  Burt.  On  diese  grounds 
the  pkuntiff  is  entided  to  judgment* 

C.  Cremellf  contri,  argued,  first,  that,  admitting  the 
rector  to  be  entitled  primft  facie  to  all  tithes,  and  that  this 
was  to  be  treated  as  a  question  between  rector  and  vicar« 
still  neither  the  words  of  the  grant,  nor  of  the  lease,  would 
cany  the  tithe  of  tares  to  the  plaintiff;  second,  tliat  the 
evidence  of  usage,  connected  with  those  instruments,  was 
not  suflScient;  iM^d,  third,  that  from  analogy  to  other  seed, 
Ae  seed  of  tares  was  a  small  tithe,  and  went  to  the  vicar, 
il^greeing  that  the  rector,  on  the  one  hand,  is  primft  facie 
entitled  to  all  the  tithes,  yet  it  must  be  conceded,  on  the 
other,  that  the  vicar  is  in  this  case  endowed  of  all  small 
tithes,  and  if  this  is  a  small  tithe,  it  is  clear  he  would  be 
entitled  to  it.  The  words  ''  garbarum  et  granorum"  do  not 
necessarily  include  the  tithe  of  tares,  because,  unless  seed 
tares  can  in  strictness  be  called  grab  to  distinguish  them 

(«)  f  Wood.  tSt.  S.  C.  Banb.  169.  (c)  1  Wood.  523. 

(b)  S  Wood.  10. 
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hem  geecby  in  tbe  otduMj  afeiiae  of  die  word,  thejr  caanol  ^^^^ 
be  called  a  great  tithe.  Aa  seed,  widiottt  any  quaIi6caticN^  i)^wn 
they  woaU  dearly  go  to  tbe  vicar  as  a  amall  tilhe.    Tke  v. 

description  here  is  *'  aeed  tares,"  which  imports  seed  in  its 
ordinaiy  sense;  and  therefore  under  the  words  '*  gurbamn 
et  granomnij''  they  cannot  pass  to  the  inproptialor.  The 
payment  of  this  as  tithe  to  the  rsetor  has  arisen  frooi  a» . 
erroneous  notion  that  the  seeds  of  tares  are  great  tiths^ 
without  regard  to  the  distinction  between  grain  and  seed. 
lf»  therefore,  it  can  be  shewn  that  die  seed  of  tares  form  a 
middle  class  between  grain  and  seed,  dien  it  will  follow  that 
the  plaintiff  cannot  be  entitled  to  the  tithe  either  under  the 
grant,  the  lease,  or  the  usage.  The  case  of  SatUheaii  ▼• 
SouthcoU  (a)  b  an  authority  to  shew  that  by  common  in* 
tendment  the  words  '^  garbarum  et  granorum''  will  not  pass 
any  thing  but  corm  There  it  was  said  by  Roll,  J.,  that  the 
words  **  semiiiavit  cum  grano/'  by  common  construction, 
shall  be  meant  *'  with  com,  and  not  with  seeds.**  This  is 
an  authority  to  -shew  that  the  word  f '  grain^'  is  liuuted  to 
com,  and  upon  that  prindple  tares  cannot  be  included  in 
the  word  ''  gnun.'*  In  Dorman  t.  Curry (fi),  BichardipCB. 
observes,  ''  It  is  true  that  it  was  long  lierj  doubtful  whether 
seeds  were  a  great  or  a  small  tithe,  mr  belonged  to  tbe  rector 
or  vicar,  but  there  have  been  many  cases  since,  wherein  it 
has  been  clearly  held,  that  proof  of  payment  of  titbes  of 
seeds  to  the  rector  shall  not  affect  the  right  of  the  vicar,  and 
tbe  reason  is,  that  the  prevailing  erroneous  notion  of  seeds 
being  a  great  tithe  destroys  the  usual  effect  of  the  evidence 
of  its  perception  as  such  by  a  rector."  The  stats.  31  Geo*  3. 
c  SO.  s.  15.  41  Geo.  3.  c.  1.  42  Geo.  3.  c.  35.  49  Geo.  3. 
c.  98.  55  Geo.  3.  c.  26.  58  Geo.  3.  c.  82.  relating  to  the 
exportation  and  importation  of  com,  may  be  taken  as  l^is- 
lative  espositions  of  the  word  ''  grain,''  and  yet  in  the  va(i« 
ous  articles  there  enumerated,  as-  falling  within  that  definition, 
tares  are  not  to  be  found.  The  use  to  which  this  article 
is  applied,  is  no  criterion  as  to  the  ^class  to  which  it  is  to 
be  assigned;  for  in  fVallis  v.  Pain  the  clover  seec}  was  given 
(«)  Stylet,  toa.  (Ir)  4  Price,  U5. 
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i82S.  to  k^  piga,  mi  yet  it  was  held  a  vicariaT  tithe.  There- 
fere  the  circumstance  of  ttie  seed  tares  being  given  to  feed 
pigs  and  pigeons  in  this  case,  cai^not  be  prayed  in  aid  of 

Bbnn*  ijjg  atgumcnt  oti  the  othei*  sidis.  If  fires  are  to  be  consi- 
dered g^eat  tithes,  bisc^use  Of  theif  application  to  the  feed- 
ing of  farming  stock,  upon  the  same  principle  tape  seed, 
canary  seed,  and  several  other  seeds  which  are  given  to  cattle, 
inigfat  be  considered  a  great  tithe.  Vetches  cut  green,  in  one 
of  the  cases  cited,  were  held  a  vicarial  tithe,  and  there  seems 
iio  somid  reason  why  the  seeds  when  lipe  sihsdl  tiot  fall  under 
the  dass  of  seeds.  If  the  pfayment  of  the  ttthe  to  the  rectdr 
or  the  vicar  is  to  be  reflated  by  the  nature  of  the  seed, 
lind  not  by  die  stalk  of  the  planft/  then  this  seed  resemUea 
those  which  are  declared  to  be  small  tithes.  The  question 
then  is,  whether  the  evidence  of  usage  in  this  case  is  suffi- 
cient, viriien*  coupled  with  the  grant  und  the  lease,  to  Oirtj 
them  uniet  the  wofdsf-  '' garbarum  et  granorum,"  as  a 
great  or  rector's  tithe;  Evidence  of  usage  in  these  cases 
must  be  consistent,  clear,  and  decisive.  It  is  not  to  be  left 
to  the  opinion  of  the  parties  either  paying  or  receiving,  nor 
to  any  vague  reputation  ifihich  may  have  obtained  in  the 
parish.  In  this  case  the  witnesses  merely  give  their  own 
opinion  of  tlie  character  of  the  tithe^  without  any  sound 
basis  to  justify  their  statement,  and  they  profess  to  speak  in 
terms  which  import  a  degree  of  knowledge  upon  the  sub-* 
ject,  which  they  could  not  by- possibility  possess ;  for  they 
do  not  confihe  their  evidence  merely  to  the  usage  of  their 
own  parish,  but  they  profess  to  treat  ft  a^  an  usage  prevail- 
ing throughout  the  kingdom.  Upon  snch  evidence  as  this 
the  Conrt  cannot  act  on  a  question  of  this  nature,  and 
therefore  the  supposed  usage  must  be  left  altc^ether  out  of 
cooaderation.  In  an  action  tried  between  these  same  par- 
ties itt  the  Common  Pleas,  before  Gibbs,  C.  J.  m  1814,  in 
which  the  plaintiff  tendered  evidence  merely  of  usage  in 
opposition  to  certain  admissions  in  the  case,  the  Lord 
Chief  Jusdce  thought  that  such  evidence  Was  not  admissible, 
and  said  he  must  take  it  that  the  seeds  tares  were  merely 
preserved  for  seeds,  and  therefore  that  diey  were  to  be  con- 
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Mkrad  small  tithes.    In  oooseqpieiice  of  tloi  wdntttiott,  ll«       Ifttt. 
phmtilF  ebwfed  to  be  nmsuited,  add  nefer  afterwaids  el- 
templ)^  to  dbtuib  ihst  opiiuoii.    Tke  present  Msstcr  of 
Ae  Rolls  (Sir  2%om»  P/timer)  wiienbe  directed  thii  iame, 
obeervedy  tbnt  '<  the  only  duiect  nuthotity  on  the  point  is 
tbe  opinion  of  Lord  Chief  JqltioeGtMt;  upon  thnt  autho- 
rity, nnd  on  general  principles,  I  am  fery  dear  that  the  plaa»- 
tiff  has  nothing  in  snpport  of  bis  case  but  u$ag»)/    This 
eeema  to  have  been  a  confident  oinoion  upon  a  matter  of 
wUdi  there  seemed  to  be  no  doubt  in  his  Honoris  mind.  In 
the  Aird  plac^  upon  the  ground  of  analogy  to  other  seeds, 
the  plamtiff  cannot  chim  this  as  a  great  tithe.    There  is 
no  donbt  that  the  seeds  of  tares  rewDnble  **  seed/'  popuhiriy 
so  called,  mora  than  grain ;  bat  if  even  they  form  a  middle 
ckss^  and  fall  within  the  denomination  of  <'  seed^*"  they 
dearly  would  not  pass  to  the  jriamtiffi    The  mode  of  treats 
ing  the  article,  as  stated  m  die  case,  shews  that  it  resem^ 
bles  seed  more  than  grain.    The  passage  dted  from  £d  Lui. 
by  no  means  bears  out  the  argument  for  whidi  it  was  cited, 
becanse  it  is  manifest  that  Lord  CMee  is  not  there  speakii^ 
with  reference  either  to  the  rector  or  vicar's  chum  to  tithes. 
He  uses  the  word  ^'aizania"  mesely  as  a  general  term,  ap- 
plicable to  tans  in  any  state,  whether  cut  green  or  ripe 
and  thereibre  the  word  is  not  to  be  taken  in  die  sense 
contended  for,  because  tares  cut  green  have  been  held  a 
small  tithe.     Then  it  is  clear  from  all  the  decisions,  that 
tares  do  not  come  within  the  word   '*  garba."     It  is  as- 
sumed on  the  other  side,  that  because  they  have  .the  capa- 
city of  being  bound  up,  or  garbed,  that  therefore  they  will 
pass  by  the  word  ''  garba,'*  but  that  is  not  suflSdent.    In 
allthe  authoiitiesy   whether  definitions  or  decided  cases, 
the  word  ''  garba"  is  refenible  entirdy  to  grain,  properly 
so  called,  and  not  to  seed,  which  may  by  possibility  be 
garbed.    In  Bea^s  Encydopadia,  garbe  means  '*  a  sheaf  of 
any  kind  of  grain."    This  is  the  construction  put  upon  the 
word  in,  SoiUhcott  v.  Sauihcoti{a),  Fairfax  v.  Fairfax (Jb)^ 
(«)  Style*,  108.  (6)  Idem,  f56. 
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18SB.      «ad  in  Pigot  tr.  fitarn («).  ]|i  Omdtn  latarprater,  "gnic/* 

^'"'''^^     his  ttdd,  cMneth  of  tk«  JVvNcA irortl  " gathei*  dOuarmtt 

«.        ^6^  i.  e.  /tfsoi)  iridch  tfigmfies,  **  a  baadia  oT  sheaf  of 

®"*-  com;''  and  ChttHa^e  Faresta,  o,  7.  is  cited.  In  the  casb 
of  Sim  V.  BminHt  (fr),  where  the  pastage  fmn  LMmi&iSh 
Cotnaieiitaries,  188,  k  cited^  ''  Erroiis  damnabilis  devb 
ezascati  suarum  atumanitn  eicidia  no»  devhant,  dua  finigvm 
suanim  dednnam  gso^bam  solventes  pro  kbore  metentibuft^ 
eA  ttHQimd  computatA,  bob  absque  errore  calculi^  pro  decimft 
undedinaiii  solvunt  garbam,  Stc.;"  it  is  obvious,  as  was 
there  contended,  tbai  the  word  ^  garba»"  in  dus  passsge, 
must  be  applied  to  *'  fruges;"  and  therefore  Lmdaood,  as 
far  as  hiB  authority  goes,  carries  the  case  no  fiirther*  He 
referred  to  Barsdale  v.  Smith  (c)  \  and  in  conelosion  insisted, 
that  this  article  being  in  its  nature  seed^  and  resembling  otber 
seeds,  and  having  none  of  the  properties,  bf  grain,  it  munt 
be  treated  as  a  small  tithe,  And  ilierrfore  as  going  to  the 
ticar  under  his  endowmoif  of  all  small  tithes* 

Wilde,  in  reply,  urged,  first,  that  the  giani  of  die  aowil 

bad  conveyed  to  the  grantee  aH  that  the  crown  possessed^ 

and  the  lease  to  the  plaintiff  having  demised  all  that  the 

lessor  was  entitled  to  under  the  grants  there  conld  be  no 

doubt  that  the  plaintiff  was  entitled  to  this  as  a  great  tidie, 

provided  it  had  all  the  properties  bf  a  great  tidie ;  and,  se* 

oond,  that  upon  the  authorities  already  cited,  and  particn* 

lariy  Wallis  v.  Pain{d),  and  Sim  v.  B€nneit{e)^  this  article 

heing  a  leguminoas  pfamt,  and  having  die  quality  **  quod 

ligari  potest,''  it  raaged  itself  at  least  under  die  head  of  a 

gveat  dthe,  if  not  under  the  words  <'  decimas  garbamm  et 

granorum.''    The  opinions  of  GiiAs,  C.  J.,  and  the  Msskr 

of  the  Rolk,  coald  not  govern  this,  dsse.    The  first  was  a 

mere  dictum  at  nisi  prius,  and  not  founded  on  any  mature 

deliberadon ;  and  as  to  the  other,  it  could  have  no  weight, 

because  it  was  quite  clear  that  die  Master  of  the  RoOs 

(a)  Cro,  Ellr.  599.  (iQ  «  Com.  Rep.  635. 

(6)  3  Own.  883.  (e)3Gwil887. 

(0  Cro.  Elu.  633. 
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desired  the  opinion  of  this  Court  on  the  whole  qaestion,  or  i8M. 

he  would  not  have  directed  the  issue.    The  statutes  referred  ^^v^. 

to  were  passed  alio  iutiuto,  and  not  at  all  widi  a  view  to  ^^^^ 
a  legislative  exposition  of  the  words  ••  com  or  grain.**  Bsiia. 

Bayley,  J. — If  id  this  case  the  vicar  were  endowed  of 
all  small  tithes,  and  if  it  were  clear  that  tithe  of  tares,  when 
they  stand  for  seed,  is  a  small  tithe,  there  would  be  nothing 
upon  which  we  should  have  to  deliberate ;  but  when  we 
look  to  all  the  facts,  and  the  usage,  which  is  stated  as  a  part 
of  the  case,  it  appears  to  me,  upon  the  best  consideration 
I  am  able  to  give  the  subject^  and  upon  all  the  authorities 
which  have  been  cited,  that  this  is  a  tithe  to  which  the 
plaintiff  is  entitled.  The  plaintiff  b  lessee  of  a  person 
who  claims  under  a  charter  granted  in  41  EUz.  in  the 
words  '<  necnon  omnes  illas  decimas  nostras  garbarum 
et  granorum,  annuatim  et  de  tempore  in  tempus  crescen- 
tium,  provenientium,  sen  renovantium,  in  Hatton,  mfra 
parocluam  de  Bedfount,  &c*  Persons  claiming  under 
this  grant,  have  leased  to  the  plaintiff  **  all  and  every  the 
tithes  of  com  and  grain,  and  all  other  rectorial  or  great 
tithes  whatsoever,  yearly  arising  and  renewing  upon  all 
the  lands  within  the  hamlet  of  Hatton"  Great  part  of 
the  argument  turns  upon  the  effect  to  be  given  to  the  giant, 
and  the  lease  respectively.  It  is  clear  that  the  plaintiff  can 
take  no  more  than  what  is  given  by  these  instruments;  but 
unless  the  grant  conveys  to  the  grantee  eveiy  thing  which 
had  been  vested  in  the  crown,  this  singularity  would  arise, 
namely,  that  there  would  be  three  different  proprietors  of  tithes 
in  the  parish,  first,  tiie  vicar,  entitied  to  his  proportion  of 
that  with  which  he  had  been  originally  endowed ;  second,  the 
impropriator,  to  so  much  of  the  right  of  the  crown  as  the 
charter  passed;  and  third,  the  crown  itself,  to  the  difference 
between  what  had  been  remaining  in  the  abbey  or  monastery, 
and  that  which  was  passed  by  the  grant,  fiut  that  would 
be  so  extraordinary  a  position,  that  I  cannot  suppose  the 
crown,  when  it  used  the  words  <*  garbarum  et  granorum," 
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1823.        intended  to  pass  less  than  the  whole  interest  which  it  then 
^^^*v*^      had,  whatever  m^ht  have  been  the  terms  in  which  the 
^^JJ^"       rectory  was  or^ally  endowed*    I  am  therefore  of  opinion 
Behii,        ihut  ^e  are  to  construe  the  charter  of  EUzabeih  under  the 
terms  ''  garbarum  et  granorum/'  (when  connected  with  the 
usage  in  the  case),  to  apply  to  the  tithe  in  question,  pro- 
vided it  was  then  in  the  possession  of  the  crown,  and  con- 
sequently, the  grantee  is  to  be  considered  as  standing  in 
loco  of  the  crown,  with  exactly  the  same  rights  as  an  ordi- 
nary rector  would  have.    For  this  reason,  this  is  to  be  con- 
siderad  entirely  as  a  question  between  vicar  and  rector,  unless 
the  lease  from  the  persons  who  claim  under  the  charter  to 
the  present  pluntiiF,  demises  a  part  only  of  their  rights,  and 
not  die  whole.    The  terms  of  the  lease  are  ''  the  tithes  of 
com  and  grain,  and  all  otiier  rectorial  or  great  tithes  what- 
soever/'   If  this  be  grain,  cadit  qussstio,  because  there  are 
words  sufficient  to  pass  it.    If  it  be  not  grain,  then  it  be- 
comes a  question  of  rectorial  or  great  tithe,  according  to 
the  sense  which  ought  to  be  put  upon  the  words  used  b  the 
lease.    When  t  find  the  words  ''  rectorial  or  great  tithe,** 
and  that  the  party  who  grants  the  lease  has  in  his  possession 
all  the  tidies  that  are  atteched  to  the  rectory,  I  consider  the 
term  <'  rectorial,''  as  meaning  all  the  tithes  belonging  to  the 
rectory  in  question.    Now  upon  a  question  between  rector 
and  vicar,  usage  is  of  decisive  importance,  and  unless  there 
is  something  plainly  shewing  that  the  usage  is  illegal,  we 
ought  to  act  upon  it  in  this  as  in  any  other  class  of  cases. 
The  case  states,  <'  That  as  far  back  as  living  memory  ex- 
tends, tares  have  been  grown  in  the  hamlet  and  rectory  of 
Hation,  and  upon  the  farm  occupied  by  the  defendant.    If 
cut  green,  the  tithe  was  rendered  or  compounded  for  to  the 
vicar."  Why  should  it  be  rendered  and  compounded  for  to  the 
vicar,  but  because  when  cut  green,  it  is  given  to  the  catUe,  and 
then  it  stands  in  the  place  of  agistment  tithe,  and  may  have 
gone  to  the  vicar,  on  the  ground  of  his  having  been  endowed 
of  all  agistment  tithes.    «« If  suffered  to  stand  till  ripe,  the 
tithe  was  yielded  or  compounded  for  to  the  lay  impropriator 
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or  Ui  lesaee  fiom  time  to  tune.*^    But,  it  b  cootended  for       iSSa. 
the  defendant^  that  although  as  far  as  usage  has  ever  gone, 
the  tithe  has  been  pud  to  the  Isy  impropriator  or  his  lessee^ 
jet  the  evidence  shews  that  the  practice  has  originated  m  m 
mistake,  irhich  ought  now  to  be  rectified.    The  foundatioii 
of  this  argument  is,  that  three  of  the  witnesses  to  the  usage 
have  dropped  particulaf  expressions  which  were  not  evi» 
dence.     The  case  states,  that  **  three  witnesses  were  exa* 
milled^  who  proved  this  usage ;  one  of  them  was  of  the  age 
of  eightj-six,  and  the  other  of  fifty-six,  and  both  these 
persons  said  thai  seed  tarn  were  considered  a  great  or  rac* 
tor*s  tUheJ*    If  they  meant  to  say  that  it  was  considered  m 
great  or  rector's  tithe  throughout  the  whole  kUtgdam,  they 
would  probably  be  giving  eiHdence  upon  a  point  to  vrfiich 
no  evidence  could  by  law  he  received,  and"  not  within  the 
compass  of  their  kno^rfedge ;  but  it  is.manifest,  that  they  are 
oriy  speaking  of  the  usage  in  their  own  parish.   ^  The  tUrd, 
who  was  die  plaintiff's  son,  and  who  had  actually  received 
the  lithe  of  the  defendant,  said  they  claimed  diem  as  %  great 
tithe."    These  witnesses  speak  to  the  fact,  by  whom  the 
tithes  were  taken ;  and  that  is  die  important  part  of  dieir 
evidence.    Hieir  supposition,  one  way  or  the  other,  is  cer- 
tainly not  sufficient  to  give  it  the  character  of  either  m  greirt 
or  small  tide.    Hie  important  point  of  the  case  is,  that  for  m 
series  of  years,  a  vicar,  who  ought  to  know,  and  was  most  likely 
to  know,  what  his  rights  were,  has  acquiesced  in  suffering  the 
tithe  of  tares  to  go  to  the  rector  or  impropriator.    The  case 
then  gives  a  description  of  the  manner  in  which  these  tares 
are  appropriated  after  they  are  cut.    "  Tares,  when  once 
cut,  do  not  spring  up  again  like  clover;  if  cut  green,  they 
are  given  as  fodder  to  cattle;  if  suffered  to  stand  till  ripe, 
they  are  dien  cut  and  Imd  in  vrads,  unbound,  like  beans 
and  peas,  and  are  carried  home  and  direshed  in  the  b^ra 
like  barley,  oats,  peas,  and  beans.      After  threshing,  the 
stalks  are  used  for  foddermg  cattle,  like  the  straw  of  oats, 
and  the  seed  usually  given  as  food  to  p^s  and  pigeons." 
The  value  of  diis  article,  dierefore,  does  not  consist  merely 


184  CASS9  IN  THB  KINO'S  B8KCH, 

28S&       in  di^  teed,  but  the  stalki  «i^  used  for  fodderisg  catde. 

^^^/^^      PfobaUy  the  stalks,  are  of  do  great  value,  but  are  sdll 

«.  of  some;  and  the  seedsj  wAiqkm  used,  are  not  applied,  as 

^^*  inany  other  seeds  are,  merdy  for  the  purpose  of  re- 
prodactioB,  but  for  the  maintenaiice  of  some  of  the  live 
iloek  reared  upon  the  fiami*  We  have  uo  proof  of  the 
vicar%  endowment,  and  therefore,  the  extent  to  which  be 
was  formerly  endowed  remains  in  blank.  It  appears,  indeed, 
duit  he  had  enjoyed  the  tithe  of  hay,  and  was  considered 
as  etidowed  of  all  small  tithes.  When  an  endowment  of  all 
small  tithes  is  produced  m  evidence,  the  Court  is  bound  to 
diMinguish  what  are  great  and  what  small  tithes,  and  as  fin- 
es either  the  one  or  the  other  can  be  dassed  by  legal  de- 
dsbns,  to  consider  the  terms  of  the  endowment  in  the 
applioition  of  that  qualification,  add  to  give  to  the  vicar 
every  thing  that  is  considered  small  tithes,  upon  the  prin«- 
pple  that  a  grant  is  to  be  taken  most  strongly  against  the 
grantor.  Here,  however,  the  terms  of  die  endowment  would 
have  gone  beyond  small  tithes,  because  die  vicar  is  endowed 
with  the  tithe  of  hay.  But  whether  these  be  great  or 
small  tithes,  the  usage  would  be  sufficient  to  satisfy  my 
mind,  that  the  vicar  had  not  originally  been  endowed  in 
any  terms  sufficiently  large  to  comprehend  the  seed  of 
teres.  There  certainly  are  many  aothorities  which  put 
the  case  of  seed  tares  upon  a  diSerent  footing  from  many 
of  those  other  seeds  to  which  reference  has  been  made 
in  aignment.  Lord  Coke  (a),  speaking  of  tithes,  says, 
''  quaedam  sunt  majores,  frumentnm,  sigilo,  zizania,  fienum, 
et  quasdam  minoies,  sive  minutas,  quas  proveniunt  ex  men« 
lhft>  anetho,  oleribus,  et  similibus.''  Zizania,  I  apprehend, 
means  tares.  If  tares  are  great  tithe,  then  cadit  quaestio. 
They  are  only  great  tithes  when  they  are  cut  in  a  particular 
way*  If  they  are  cut  for  fodder  they  are  not,  but  if  for 
seed,  then  they  are  great  tithes.  If,  when  cut  for  seed,  they 
.are  to  be  considered  small,  I  should  have  expected  that 
(a)  s  Inst.  649. 
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ImA  Coil,  la  neptioBiiig  the  diffsMBt  ji^edft  ivbacb  wm»  iMt. 
ciDarljtobeti^teduoiudltitUti  wouMbaiecBittMV^  n^'^^^ 
tfae  «etd  of  siw»ii^  19  ovd^  tfurt  no  Mistike  tuf^  wnm.  '^^^'^ 
Xhere  i^  bow«?er,  uq  a9ch  ^tine^ofe  poiBtod  out;  hH 
tbtra  IB  ^  paM^  ia  dM  jii4giMftt  of  €00911^  C.  B.  a 
ffotti  V.  P«i«<«X  ^hi^  kem  atraag^  m  thb  case.  The 
fseslioo  thera  vii4»  whether  the  a«ed  of  okvor  wm  fo  be 
Mttndered  m  «mail  tttbe»  ti^il  it  ivas  decMed  in  the  \ 
live  i  but  the  Chief  fiofoo^  ia  notidBg  leedtf 
^'  Ptehepe  tb«i«.iiiay  be  a  pioper.  dbtiDCtioii  at  to  pea% 
beee%  or  oihtr  f^Ji^c^'  not  confiimig  il  to  peas  and  beans 
only,  **  becanae  they  bad  esistenoa  in  foraMr  tioiefy  and 
appropmtio^a  Weie  mada^  Jk  bladk  £i  legmMbm,  to  lOi- 
ligioas  houses*"  Tberafare  he  saje,  aa  to  aeediy  diefe  wmg 
be  a  distinctioDy  namely,  as  to  peaa  and  beans,  and  other 
polae.  They  are  articks  iri>ich  gsav  b  fonner  tiases,  and 
were  frequently  appropriated  to  rdqpoua  booses.  Tlie  word 
*^  legiwnina/'  is  a  general  term,  appKcabb  to  all  descriptions 
of  pulse.  Is  a  tare  a  desoiption  of  pulse?  No  doubt  it  is; 
so  are  peas,  beans,  Yetches,  fmd  lupins^  and  there  may  be 
others.  The  kidney  bean  is  a  qpecies  of  pulse*  It  seams 
to  me,  therefore,  that  this  is  an  oa^reme^  stipiv  authority, 
applicable  to  the  case  io  questi<w*  The  same  leanied 
Judge  says  (fi),  that  **  vetches  ase  a  great  tidie  if  mowed 
or  cut  when  ripe,  but  if  cut  green  for  cattle^  th^  are  small 
tithe."  Now  if  there  are  three  stages  aeoording  to  which 
it  is  to  be  predicated  of  vetches  or  tares,  whether  they  are 
great  or  small  tithes,  it  is  rather  suquismg  Unit  die  Chief 
Baron  should  not  notice  them.  He  mentions  only  two,««<i> 
if  cut  green,  they  are  agistment  tithe,  but  if  suffered  to 
stand  and  be  cut  when  ripe,  Uien  th^  are  gnat  tithe.  What 
is  the  sulyect  he  is  then  discusriog  i  The  qnestion  of  seed 
tithe.  Why  then,  if  vetches  saved  for  seed  are  to  be  con* 
sidered  small  tithe,  would  it  not  have  been  natural,  when  the 
very  point  was  under  consideration,  that  he  should  have  said 
that  vetches  are^great  tithe  if  cut  ripe,  but  If  cut  green  they 
(«)  S  Com.  Rep.  6S3.  (&)  Id.  640. 
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18S3.       srecBmall  lithe ;  and  they  are  abo  amall  tithe  if  fhey  are  let 
^^^^^^'^^      to  stand  after  they  are  ripe^  for  ^  purpose  of  becoming 
«.  aeed.    I  take  it,  that  with  reference  to  vetches^  as  to  aH 

other  descriptions  of  pulse,  they  may  belong  to  the  vicar  or 
irector  according  to  the  usage ;  and  there  are  two  cases  ap* 
filicable  to  peas  and  beans  which  are  stronf^y  in  support  of 
tiiat  position*    I  have  mentioned  the  case  of  fVaUis  v.  Pain, 
nther  out  of  the  order  of  time,  for  the  purpose  of  point- 
ing to  the  strong  distinction  just  mentioned.    At  an  eariier 
period,  namely^  in  1717»  the  case  of  Niokoku  t.  EUiM{a\ 
was  decided.    In  that  case  it  was  determined  that  tiie  vicar 
m^hty  by  usage,  be  entitied  to  tiie  tithe  of  peas  and  beans; 
though  cultivated  in  larger  quantities  than  theretofore*  hy  t 
new  mode  of  cultivation.    Formerly  they  had  been  culti* 
vated  m  snudl  quantities,  and  the  land  was  dug  with  the 
spade,  and  partly  turned  with  the  plough,  and  at  a-  later 
period  the  quantities  increased,  and  the  plonj^  husbandly 
was  universally  introduced.     But  the  decision  there  was, 
that  the  usage  being  in  favor  of  the  vicar,  he  was  entitled 
to  the  tithe  of  peas  and  beans,  and  that  being  the  usage, 
it  was  sufficient  to  support  it  as  a  vicarial  tithe.    In  about 
seven  years  afterwards,  however,  in  Gumley  v.  Burt  (b), 
there   being   no   endowment  and  no   usage,  it  was  de- 
cided, that  the  vicar  was  not   entided    to   the  tithe  of 
peas  and  beans,  and  the  vicar's  bill  was  dismissed;    and 
as   applicable  to  that  subject,   and  that  particuhir  case, 
Sims  V.  Bemieit(c),  is  an  important  antiiority,  because, 
unless  the  impropriator  was  there  entided,  upon  the  prin- 
ciple that  the  word  ''garba''  included  peas  and   beans, 
he  could  not  have  succeeded*     The  vicar  had  been  en- 
dowed, of  every  thing   except  the  tithes  ''  garbarum  et 
foeni  et  molendini  adventum."    In  that  case  the  decition 
turned  upon  a  species  of  pulse,  namely,  peas  and  beans, 
and  the  case  there  was  very  carefully  discussed,  and  **  it  ap« 

(a)  Bunb.  19.  S.  C.  by  the  name  of         (b)  Baob.  169. 
duMten  ▼.  SickokLS,  2  Bro.  P.  C.  52.  \c)  3  GwU.  867. 
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peved  from  many  mtoesaeB,  that  for  mt  least  fortj  or  fiftjr        1II2S. 
jfeatSy  beans  and  peas  had  been  ctdtivated  in  the  fields  and       p^^J^ 
grounds  of  the  parish,  and  that  die  same  had  been  gathered         ^^ 
and  sold  green  j  and  many  witneaes  proved,  that  the  ttdws 
thereof  had  always  been  paid  or  compounded  for  to  the  mi« 
propriator ;  and  no  instance  at  all  was  riiewn  wherein  sudi 
lidies  were  ever  paid  or  compounded  for  to  die  vicar/'    K, 
Aerefore,  Ae  case  of  peas  and  beans,  as  a  species  of  pulset 
is  malogons  to  the  case  of  tares,  tfien  the  evidence  in  that 
case  was  the  same  as  in  Ais,  namely,  that  as  fat  back  as  living 
aaemoiy  could  go,  the  tithe  had  been  pud  to  the  impro- 
priator, and  not  the  vicar;  and  Lord  Keeper  Henky  said, 
that  in  such  case  tfie  tithe  would  go  to  the  rector,  and  not  to 
the  vicar ;  and  in  the  course  of  his  judgment  he  takes  notice 
of  the  etymology  of  die  word  **  garba."^     Speaking  of  die 
argument  that  peas  and  beans  gathered  green  could  not  be 
garia,  and  therefore  could  not  go  to  die  rector;  for  that 
garba  rignified  grain  bound  up  in  a  sheaf,  wluch  beans  and 
peas  gathered  green  could  not  be ;  he  says,  ^  but  this  is  a 
fallacy;  for  when  the  law  speaks  of  '  garbs?'  or  sheaves,  it 
speaks  of  the.whole  produce,  stalks  and  all."     He  dien 
says,  **  the  rector  is  entitled  at  the  time  of  committing  the 
grain  to  the  earth,  and  it  woald  make  his  right  strsngely  pre- 
carious and  uncertain  to  put  it  upon  the  management  of  the 
owner.    If  that  were  the  case,  dien  a  great  tithe  gathered 
before  it  comes  to  maturity,  would  be  a  small  tith^ ;  and  yet 
in  fiiodjgsoa  v.  Smith  (a),  tares  cut,  whether  green  or  ripe, 
are  a  great  tithe.    Nothing  breaks  into  diese  resolutions,  but 
that  the  Exchequer  have  determined  the  tithe  of  clover  seeds 
to  be  a  small  tithe.    Hie  reason  the  Exchequer  made  the 
difference   between    seed,  and  the  other  cases,  vh^  not 
'grounded  on  reasoning,  but  on  authority.    It  was  because 
Lord  Coke  laid  it  down  that  seeds  were  minutft  decimse ; 
and  the  Court  of  Exchequer  did  rightly  in  conforming  with 
that  rule,  as  it  was  established;  and  therefore  that  case  of 
seeds  is  to  be  considered  as  an  exception  to  the  general  rule, 

(a)  Bunb.  879. 
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aiMl  doea  not  Ttry  tbe  lule  itself^    But  thia.exceytioQ  Iw 
pever  beeq  carried  faHber  than  to-aeeds^  not  to  grain/'    And 
it  Mrili  be  fouDd^  that  throughout  the  whole  of  4jiat  caae,  the 
counaeland  Lord  Umkjf  conaider^d  peaa  and  beans  as  beiug 
u  spedea  of  ff:mu    Dr.  Bum»  also,  in  his  Ecckaiastici^ 
Iaw  («)•  treats  the  aulyect  in  the  same  way ;  and  one  of  his 
classes  is  ''  corn  and  iUhtr  grain^  as  peas^  beans,  tare^ 
vetches )"  and  then  he  goes  on  to  another  dass^''  bay  and 
other  lil^e  herbs  and  aeeds^aadover,  rape,  woad»  broom, 
heathy  furze^"    So  that  upon  a  foil  consideration  of  tfie 
whole  sutject,  he  considers  beana»  peas^  tara,  and  vetches, 
as  staivling  on  the  same  footing,  and  £dling  under  the  de- 
nomination of  ffraim,  and  he  places  them  under  a  class  or 
head,  distinct  from  hay  and  other  like  herbs.    I  should,  also 
mention,  that  after  the  case  of  Sims  v«  Bennett  was  dedded 
by  Liord  Henlq/,  there  was  an  appeal  to  the  House  of 
liords;  but  in  the  reasons  for  the  appeal^  the*  distinction 
which  is  relied  upon  in  the  present  case,  was  never  si^gested, 
and  yet  it  would  have  been  very  important  to  point  out  (if 
it  could  have  been)  9  distmction  between  the  seed  of  tai^ 
and  the  tare  itself«.    The  pea  and  the  bean  yield  nothing  but 
the  seed;  the  tare  produces  somethipg  else.    If  there  had 
been  three  distinct  stages  referrible  to  this  article,  1  should 
have  expected  that  they  would  have  been  enumerated  ;  but 
that  would  be  reasoning  against  the  decision  of  Lord  HenUjf^ 
who  in  another  part  of  his  judgment,  speaking  of  garba,  as 
a  technical  term,  says, ''  the  word  *  garba'  means  quod  ligari 
potest,  and  probably  peas  were  actually  garbed  when  the  word 
was  introduced  into  the  Canon  Law ;  but  since  that,  bailey, 
oats,  and  peas  are  not  garbed,  and  wheat  contmues  to  b^ 
garbed,  because  the  straw  is  of  value,  and  to  preserve  it 
unbroken ;  and  yet  barley  and  oats  are  decinuz  garparum, 
which  words  carry  great  tithes  in  contradistinction  to  vi- 
carial tithes."    Garba,  in  its  technical  signification  there* 
fore,  comprehends  peas  and  beans  growing  in  the  fields,  as 
wdl  as  all  other  sorts  of  corn  and  grain.    So  that  peas  aiid 
(«)  Vol.  iii.  p.  411  and  427,  4th  edit. 


btaos  are  io  thek  Qatnie  a  great  tithe.    Now  if  the  teim       ]8St. 

^poAnT  is  properly  applicable  to  peaaand  beaut,  and  if  the      ^^^V"^ 

neaaing  of  that  word  ia  guod  Uguri  poiai,  it  maybe  pie-       ^^^"^ 

dioated  of  tarea  that  they  are  as  capable  of  being  bound  as       ^■""» 

peaa  and  beans.    Upos  dieae  «nlboiilae%  I  nn  of  opinion 

(bat  considering  die  kognage  of  the  dmrter  and  the  lease, 

the  drciunstaace  of  there  being  no  actual  endowment  in 

Ibis  case,  that  from  time  to  time  the  rector  has  constantlj 

taken  this  tithe,  and  referring  to  the  nature  of  the  article 

itself,  we  are  bound  to  say  that  this  is  a  species  of  tithe  to 

whicb  the  plaintiff  is  exclusively  entitled. 

HoXtROTP,  J.-^I  am  of  the  same  opinion.  The  plain- 
tiff's  daim  is  resisted  on  the  ground,  first,  that  these  tithes 
do  not  come  within  the  description  of  ^  decimas  garbarum 
et  gmaornm;'*  and  second,  assuming  that  they  are  gar* 
barum  et  graoorum,  yet  they  are  not  included  in  the  lease 
from  the  improprialop,  because  they  are  not  com  or  grain, 
or  aaj  other  rectorial  or  grei|t  tithe,  and  consequently 
whether  the  vicar  is  entitled  to  them  or  not,  yet  the  plabtiff 
cannot  recover,  because  he  must  stand  upon  his  own  title. 
It  seems  to  me,  however,  most  clearly,  that  the  tithe  of  tares 
passed  by  the  letters  patent  of  Qneea  EUzabeth  under  the 
description  of  ^  decimas  garbarum  et  granorum,''  or  at  least  of 
^  decimas  garbarum."  All  the  reasoning  of  Lord  Henley  in 
the  case  of  Sims  v.  Benneii  (which  was  afterwards  confirmed 
by  the  House  of  Lords),  goes  directly  to  decide  that  it  comes 
within  the  description  of  tithe  which  may  be  garbed  and  may 
he  comprehended  within  the  description  of  '*  decimas  gar- 
barum." The  proper  construction  therefore,  to  be  put  upon 
the  grant  b,  to  consider  it  as  comprehending  all  tithes  which 
are  accustomed  to  be,  or  which  are  of  a  nature  to  be  garbed, 
particularly  when  coupled  with  usage  to  shew  the  eatent  to 
which  the  words  were  intended  to  apply.  The  usage  is 
decisive,  that  they  come  within  the  description  of  decimas 
garbarum,  because  when  cut  ripe  fpr  seed,  the  tithe  has 
been  paid  to  the  impropriatgr,  but  when  cut  green,  to  the 
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1823.  vicar.  As  diere  is  no  doubt  therefore,  diat  thej  passed  to, 
^^^V"^  the  impropriator  as  a  great  tithe,  the  question  is,  whether  the 
^^Z^       plaintiff,  as  his  lessee,  be  entitled  to  them  under  the  words 

Bbnit.  « all  and  eveiy  the  tithes  of  com  and  grain,  and  all  other 
rectorial  and  great  tithes  whatsoever."  It  is  contended  that 
they  are  not  tithes  of  com  or  gram ;  but  it  is  not  necessary 
to  decide  whether  ihey  are  or  are  not  within  that  description 
(though  I  think  there  is  a  great  deal  to  be  said  to  prove  them 
within  it),  but  they  are  clearly  to  be  considered  as  rectorial 
tithes,  if  not  great  tithes*  This  is  a  demise  not  merely  of 
great  Uthes,  but  of  all  rettorial  tithes  whatsoever.  Assum- 
ing that  the  words  *'  great  tithes^  and  *'  rectorial  tithes," 
are  not  synonymous,  yet  the  lease  must  be  constraed  in 
the  strongest  sense  against  the  lesson  If,  therefore, 
'*  rectorial  and  great  tithes"  be  not  synonymous,  yet  if 
these  are  great  tithes,  they  wHl  go  to  the  pluntiff;  and 
supposing  the  words  ''  rectorial  tithes"  may  mean  some- 
thing different  from  **  great  tithes,''  I  apprehend  they  will 
comprehend  all  tithes  to  which  the  vicar  is  not  entitled. 
But  it  appears  to  me  in  fact  diat  these  are  great  tithes,  and 
that  we  are  bound  by  law  so  to  consider  them.  So  long 
back  as  the  time  of  Lord  Coke,  they  were  so  treated,  and 
he  mentions  them  under  the  class  of  great  tithes  by  name, 
as  a  well  known  instance.  In  Smith  ▼.  Hodgson  (a),  tares, 
even  when  cut  green,  were  held  to  be  great  tithe ;  subse- 
quently to  that  time,  Comyns,  C.  B.,  considered,  that  if 
they  were  cut  green  they  would  be  a  small  tithe,  but  he 
said,  that  if  they  were  suffered  to  stand  till  ripe,  then  they 
would  be  a  great  tithe;  and  Lord  Keeper  Henley,  in  Si$ns 
V.  Bennett,  seems  to  entertain  no  doubt  of  the  correctness 
of  that  decision.  According  to  what  is  stated  by  ]j(n4 
Henley  in  that  case,  seeds  are  to  be  considered  great  or 
small  tithe  from  their  nature,  whether  the  plant  be  cut  green 
or  suffered  to  stand  till  ripe.  Tares  in  their  nature,  are 
more  like  com  or  putse  than  things  which  are  commonly 
considered  as  seed.  In  that  case,  peas  were  clearly  held  to 
(a)  2  Wood,  tl. 
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begreattitbe,  withmthemeamq^of  Ihewordgpfft^  Taieft  lASa. 
also  are  a  species  of  garba,  because  they  are  hanrested  m 
the  same  way,  and  are  threshed  like  oats  and  otlier  well 
known  grain.  Considering  therefore  the  nature  of  diis  Bsaii, 
ardd^  the  manner  in  which  it  is  treated^  and  die  decided 
authorities  on  the  sulgect^  I  am  clearly  of  opinioui  that  this 
is  a  great  tithe  to  which  the  phuntiff  is  entitled  as  lessee  of 
the  impropriator. 

Best,  J. — My  mind  has  fluctuated  very  much  during  this 
argument,  and  I  am  only  certam  diat  the  opinion  I  have  now 
formed  is  right,  because  I  at  hst  agree  with  my  learned 
Brothera.    Until  a  very  late  period  of  the  argument,  X  wis 
inclined  to  think  that  these  were  to  be  conadered  $eed$,  and 
if  so,  that  the  vicar  was  entitled  to  them.    Hiough  this  case 
has  been  sent  to  us,  as  a  mued  question  of  law  and  fact, 
yet  die  real  point  for  our  consideration  is  purely  a  question 
of  law,  namdy,  whether  seed  tares  are  a  great  tithe,  and 
passed  under  the  terms  **  decimas  garbarum,  et  granorum."  I 
think  there  is  no  very  intelligible  principle  on  which  we  can 
decide  what  are  small  and  what  great  tithes.    For  a  great 
length  of  time,  the  Judges  of  Wetimimier  Hail  felt  the 
dBfficulty,  and  therefore  confldered  it  at  all  tunes  as  a  ques- 
tion of  fact,  referrible  to  the  state  of  the  particular  parish, 
and  the  extent  of  the  cultivation  of  the  particular  article. 
That  course  of  proceeding  has  been  abandoned,  and  it  is 
now  settled,  that  the  question  of  great  or  small  tithe  de- 
pends on  the  usi^  of  the  particular  parish,  and  on  the 
nature  of  the  thing  itself.    I  could  have  wished  at  the  same 
time  that  this  rule  was  laid  down,  the  cases  had  more  dis« 
tinctly  pointed  out  what  diings  in  their  nature  were  great, 
and  uriiat  small  tithes.  The  Courts  have  decided  on  the  prin- 
ciple  that  in  ancient  times  certain  things  which  were  of  great 
value,  as  objects  of  commerce  and  barter,  were  considered 
great,  whikt  others  cultivated  only  for  the  use  of  the  farmer 
and  his  own  fiunily,  and  therefore  of  Uttie  value,  were  con- 
sidered small  tithes;  but  it  would  now  be  exceedingly  diffi- 


182d«       ^i  to  decide  what  was  in  antient  times  of  great,  and  whatf 
^^-^v-^      of  small  value,  for  it  is  very  extraonfiDaiy,  that  many  of  the 
^^7.^       things  then  considered  of  small  value,  and  classed  amofeig 
Bbn  v.       small*t!thes,  are  now  of  die  greatest  importance  in  commerce, 
^or  instance,  hemp  and  flax,  of  which  great  quantities  are 
grown,  are  worth  con^erably  more  than  some  other  articles 
of  agricultural  produce.  When  that  change  took  place,  orly 
what  means  it  was  eflected,  I  have  no  means  of  knowing* 
Probably  the  extension  of  the  manufiictories  of  the  country, 
and  the  increased  use  of  hemp  and  flax,  in  the  expresnon 
of  oU,  compared  with'  andent  times,  may  account  for  the 
enhanced  value  of  tfiose  articles.    However,  not  having  the 
means  of  knowledge,  possessed  by  the  great  authorldes  who 
havelud  dovm  this  as  th^  principle,  the  only  course  I  can 
take  is  to  consider  that  as  a  great  tithe  which  approaches 
nearest  to  those  things  for' which  I  have  positive  authority, 
(it  bang  more  »  question  of  authority  than  principle),  and 
then  to  consider  that  as  a  small  tithe  which,  in  its  nature, 
approached  to  those  articles  whidi  I  have  also  positive  au* 
thority  for  saying  are  small.    I  am  warranted  in  taking  this 
course,  by  the  case  of  UdaH  v.  Tindatt{d),  in  which  all  the 
Judges  resolved  ''  that  woad  growing  in  the  nature  of  an 
herb,  the  tithe  thereof  ought  to' be  reputed  for  minutse  de- 
timft/'    That  appears  to  be  the  only  safe  rule  to  act  upon, 
and  the  question  is,  whether  the  seeds  of  tares  or  vetches 
are  to  be  considered  as  grain,  or  as  seeds.    Undoubtedly  if 
we  are  to  judge  of  what  happened  in  former  times  by  re- 
ferring to  our  owct,  we  shall  find,  that  in  our  own  times, 
seeds,  generally  speaking,  are  used  as  seeds,  and  seeds  only. 
By  that  I  mean,  seeds  when  they  are  used  only  for  the 
re-production  of  their  own  species.    As  far  as  my  know- 
ledge extends  on  this  subject,  the  seeds  of  vetches  are  not 
used  in  general  for  any  purpose,  but  the  re-production  of 
their  own  species,  and  if  I  were  to  look  at  it  in  that  point 
of  view,  I  should  be  disposed  to  consider  it  as  seed^  and 
not  as  grain.    But  the  civilians  have  been  our  teachers  on 
(«)  Cro.  Car.  28. 


tfcebwof  tfdiea;  tnd  it  appears  fo  ne  flnl  LMboMl  dii-  ISM. 
tides  the  question  wkedier  lias  b  to  be  eonsMered  seed  or 
gnin,  and  if  he  decides^  Umt  it  is  Ml  seed,  Iml  gnfa,  tiieh 
we  have  the  anthority  of  my  Lm!  Keeper  HenUy,  ktJSm 
▼.  Bennett,  that  it  ir  great  and  not  smeSl  tUhe;  and  his  jttdf*- 
^nent  is  confirmed  by  the  House  of  Lords.  Lmdwood,  kk 
Us  commentary  on  the  fonrdi  canon<a),  after  seHiBg  it 
"oat,  *  E^roris  damnafaflis  devio  exeoecad  soaruin  MiaMMBii 
excidia  non  deritan^  dinn  fimgum  raanMi  AsdiMai  gavban 
advenCes  pro  labore  metentibus,  ftc./'  ebaenta  im  ^ 
word  ''frogum^'^  and  says,  ^Hanim  appellatioM  Ibrga 
conttnetor  reditua,  et  nan  aolum  taKs  4m  iefnim§M$  nT 
^guminibus^  verum,  flto."  He  then  «i«u»ewtaa  Midaa 
wfafeh  it  is  not  Mcessarf  to  mention.  Now  if  'mm  ¥Me  n» 
Slop  at  <^  de  fnuMltis/'  that  would  mcpui  Mch  gnin  aa  h 
nasd  for  the  sustanmion  of  nuM ;  bm  he  usee  abnthe  word 
''iegmninibQS.^  What  are  kgumiaa?  Itnnalaaa  that  to 
maan  pulse.  We  bate  the  won!  "^^  poke  *"  im  Jbtglmk, 
which  means  Aose  pittito  wMeb  ptodawn  thmr  seed  m 
pods,  a  defimlion  which  applies  to  peas,  fcaanit,  aasts,  aad 
many  other  nrticka.  But  Vve  faaiM  the  dllreot  aaftbaaily 
of  Camyns,  C.  B.  ia  fValKs  r.  Pom,  on  this  poini  wheiu 
he  says  (b),  ^  perhaps  there  »vf  be  a  praper  Sttiactkm  aa 
to  peas,  beans,  or  other  pulse/*  What  ara  ollwr  plibe  i 
Why,  all  other  pulse  of  that  clasa  of  iegnmiaoiia  plapti. 
Now  tares  are  of  that  dass,  and  are  to  be  eonsideaed  widnB 
that  distinction ;  and  he  adds,  <'  because  thqr  had  eaislaaKO 
b  former  times,  and  appropiiations  wete  made  di  bbuii$  el 
l^uminibus,  to  religious  houses^*  It  has  been  Tory  fovcMy 
argued  for  the  plaintiff;  that  tares  had  been  ki  exiaOace  in 
former  times,  and  that  these  mij^t  have  been  A*  aalyett 
ef  baigain  between  the  religious  houaes  and  thcfir  Tieava» 
It  appears  to  me,  therefore,  that  these  tares  range  tfiem* 
selves  within  the  definition  of  leguminous  plants,  and  not 
within  the  definition  of  seeds.  Lindwood  also  gives  the  same 
definition  (c),  and  enumerates  seeds  in  contradistinction  to 
(«)  Page  188.  (6)  S  Com.  639.  (c)  Psge  188. 
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IMS*        during  the  said  term,  so  much  money  as  would  make  np  the 
amount  of  the  topnage  equal  to  450QtDns  or  chaldions:  it 
1>eing  die  intent  of  the  said  parties  that  there  should  be  paid 
Buna*       to  the  plamtiff  B*  L*,  their  hdrs  and  assigns,  at  least  the 
net  and  dear  jfearly  rom  of  2fi5/«^    The  dedaratioii  die4 
stated,  that  on  the  ItftJimuafy,  180a,  Jtoi/a  mterevt  m 
the  term  was  assigned  to  the  defendant,  and  averred,  that 
on  tfie  24th  June,  1819^  this  sum  of  &I5h  for  diree  years 
of  the  term,  and  of  MO/,  for  tonnage  of  certain  goods, 
became  due  and  was  in  arrear ;  breaeh,  ^<  that  ^the  defendant 
hath  not  kept  the  said  covenants  so  mad^  by  tb6  sud  A.  A* 
fei"  hhnself,  and  hi$  dis^t,  but,  ftc.'^    Pleasi  first,  noii  est 
fectum  of  Raby,  and  second,  ^  Aat  all  die  estate,  right, 
title,  interest,  term  of  years,  then  to  come  and  unexpired^, 
property,  profit,  daim,  and  demand  whatsoever,  of  and  in' 
the  said  demised  premises,  benefits  and  advantages,  widi  the 
appurtenances  by  assignment  thereof  made,  did  not  legally 
come  to  and  vest  in  the  said  defendant;  co'hcluding  to  the 
country,   and  issues  thereon.     At  the  trial  before  Rick^ 
ards,  C.  B«,  at  the  Sumifter  Assixes  for  Ae  county  of  Surr^, 
18dd,  the  deed  of  19th  Jnne^  1798,  was  produced,  from 
which  it  appeared,  that  the  pUuntiff  and  Mr.  Langjtm  were 
there  described  as  ''die  persons  who  have  the  greatest  pro- 
portion or  share  in  the  profits  of  the  river  Weyi*  and  that 
they,  ''  by  virtue  of  all  or  any  powers  and  authorides  vesting 
in,  or  enabling  them,''  granted  the  licence  to  ^^Alexanier 
Raby,  his  exeeuiors,  admrtiiirators,  and  asugm.*'    A  private 
act  of  parliament  of  22  &  23  Car.  2.  was  referred  to  by 
the  pkintiflTs  counsel,  by  which  die  river  fVfff  was  de- 
clared to  be  a  navigable  river  for  ever,  and  die  soil  of  the 
river  and  itfr  banks  were  vested  in  certain  trustees  diereia 
named,  (of  whom  neither  the  plaintiff  nor  Mr.  £eiigloi> 
was  one),  their  hdrs  and  assigns,  upon  certain  trusts  men- 
tioned, with  audiority  to  collect  the  profits  and  to  elect  new 
trustees.    The  act  further  provided,  diat  it  sfaould^foe  lawful 
for  the  trustees,  with  the  consent  of  any  two  such  persona 
as  shall  have  the  greatest  proportion  of  the  profits,  to  ap- 


p6i«t  %  twMiTsr  of  ibe  psofiM  ftf  On  wvifiAtttw    Tfe      latt. 
pUiiipff  b#rkigimikiei4iN^  ws^i^/ 

M  coiM  \^¥k  tke  powmiw  of  th*  ftefwdutt  bf  a«i«i.  ^«^J>'<>e« 
aen^  twoi  oi|ifc>i6pa>Kere.triDMi  for  the  dsfwduife,  int^  Ihat  '^^* 
AededamtMimpdfftod^  Ad  4ie  filaartiflF  ttid  Hr.  XdNftoii 
were  Ae sob ptoprittofsof  lli^ mer  W^f  and  had gnoOad 
the  licence,  to  IZoAf  in  that  cheiacter,  uriKittas,  from  das 
iodeiitiire  it  qifeared,  that'dieyhwl  but  a  Kniiad  anleraat 
ni  the  liver,  and  had  no  auAoiity  to  convey  an  nnqnaKfied 
lMence(a);  and  aacoady  dmt  the  covedant  in  the  deed  did 
not  run  with  the  faori^  and  eoaaefoiendy  conid  not  anpport 
an  action  agabat  die  defendant  as  aangnee  of  Raby  the 
ksaeei  he  not  being  deaoribed  aa  adch  as9gnee.  The 
kanaed  Jndge  teaefved  both  pcnnta,  and  a^Terdkt  waa  found 
for  the  plaintiffy  widi  libei^  for  the  defendant  to  move  lo 
'  a  nonsuit^  orlo  arfeat  the  judgment. 


MartyM,  in  BHtkadmoB  Term  hat,  havittg  obtained  a 
nde  mai  in  the  altemative,  upon  both  points^ 

CUitjf  now  shewed  cause,  and  contended,  first,  that  there 
waa  no  malssial  wuiance  between  the  dedamtion  and  the 
deed.  The  words  '*  persons  who  have  the  greatest  propor- 
tioo  or  share  in  die  profits  of  the  river  ffeyj*  are  mere 
woids  of  desedptsoB,  and  may  be  treated  as.  aorphmge. 
They  are  in  an  immalenni  part  of  the  deed,  and  do  not  at 
ett  eflect  die  power  of  the  grantor  to  demise ;  they  may 
dierefore  be-  dUogetfaer  r^ected  as  any  other  immatertd 
diescription,  such  as  executor  or  administrator^  may  be« 
Siecondiy,  the  interest  gmoted  by  this  deed  is  clearly  onls 
wiismg  out  oir  the  land,  and  it  is  at  least  an  ^  hereditament** 
withm  die  statate  Mtlen*B.  c.  34,  which  passed  to  the 
assigtMe,  and  rendered  the  corenant  binding  upon  him.   Hie 

(«)  AboUmt  obJ^tkHiy  oa  tht  af«iiiii4of  Tanaacs,  wm  tsiMB,  Must 
afterwards  pressed,  namely^  that  in  the  declaration  tiie  licence  purported 
to  be  granted  to  Raby  only,  whereas,  from,  the  deed  itself,  it,  appeared 
to  hsfe  been  to  faiii^  hitttmnianf  mdwdmMinaimt  wfA^migu. 
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18S8.       8uf>ject^iiiatter  of  demise  here  b  precndy  silidfaur  iff  i€9 
^''^^     nature  to  diat  in  Buckeri^e  v.  Ingram  (a),  where  it  lwi| 
o.  held,  that  ahares  in  a  navigation  were  reallieBf  and  could 

^^^'^  not  pais  under  a  will  executed  only  for  the  passing  of  per- 
aonal  estate.  But  as  Baby  has  actnally  taken  an  interaat 
from  Lbrd  Partmore,  vpon  psTOient  of  an  ascertained  ranli 
Us  assignee  is  estopped  firom  saying  that  h  is  not  such  an 
estate  as  the  original  lessor  had  power  to  grant ;  it.  is  not 
competent  to  him  to  raise  such  an  olgectbn,  Blake  ▼• 
Fasier(b).  The  liability  of  the  assignee  of  the  grantee  can^ 
not  depend  upon  the  title  of  the  grantor,  nor  even  if  that 
title  be  bad,  does  it  Ue  b  the  moudi  of  the  assignee  to  plead 
its  suffieiencyi  after  he  has  teoepfeed  an  inteiest  under  at 
No  case  can  be  oited  in  which  it  has  been  hdd,  tbaA  the 
question  whether  a  covenant  does  or  does  not  rim  with  the 
land,  had  any  dependence  upon,  or  reference  to,  the  nature 
of  tb^  lessoi^s  tide;  it  is  enough  if  the  subject-matter  of 
the  demise  be  such  as  that  in  fact  it  palled  to  the  essence, 
which  in  this  case  it  did.  He  also  cited  faifiUk  v^  Gill»rt{e), 
and  Webb  v.  Riusell{d). 

Bamewall,  contri,  was  stopped  by  the  Court.       ^    ^ 

Batle'y,  J. — I  am  of  opinion,  first,  that  di«re  is  a  fatal 
variance  between  die  declaration  and  die  deed  in  this.caae, 
and  second,  that  no  such  hereditament  as  vrould  pass  to 
the  assignee,  was  created  by  the  deed,  or  had  ever  eausted 
in  the  plaintiff.  The  declaraUon  all^s,  tfaat  the  p|uiittff 
and  Mr.  Langion  bad  granted  to  Mr.  Raby  a  licence  to 
condnue  a  certain  channel  through  the  bank  of  the. river, 
which  clearly  imports  that  diey  had  the  d>.8o}ute  and  Upr 
restrjcted  possession  of  that  channel,  and  the  full  power  to 
grant  the  use  of  it  to.  their  lessee,  and,  to. perpetuate  that 
use  during  the  whole  period  of  the  term  demised,  either  to 
their  lessee  or  his  assignee.    Had  they  really  possessed  the' 

(«)  8  Ves.  jwm  65f .      .  (c)  t  T.  R.  171. 

(b)  8  T.  R.  487.  (rf)  8  T.  R.  S95, 
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rifjbi  and  die  power  .wbich  the  dechuntiop  »apm^^  lao^  1829- 
not  prepared  to  saj  that  the  lease  or  Uccnce  wo^ld  pot  have  '^^^''^ 
passed  im  hfereditament,  widun  the  iQeaniiig  of  the  statute  -  v.  • 
32  Hen.  S,  becaipie,  )r  that  case,  there  would  have  been  a  ,^^"* 
positive  privilege  r«ceiyed  by  the  lessee,  to  be  enjoyed  by 
him  and  his  asugnees  during  the  term  demised.  But  is  the 
language  of  the  lease  consbtent  with  that  in  the  declaration  i 
Does*  it  aver  any  such  power  in  the  grantor,  and  does  it 
IransCer  any  such  privilege  to  the  grantee  ?  The  grantors  in 
thelease give  tben^ves  this  desc^-iption,  "  the  persons  who 
have  the  greatest  proportion  or  share  in  the  p^fi^  of  the 
river  IVejf;^  clearly  she^ng  that  they  do  not  claim  the  imtke 
interest  in,  or  power  over,  the  river,  but  that  they  have  a 
limited  proportion  of  it  only.  Now  it  b  an  established  rule 
of  law/  that  where  the  interest  of  the  gnutfor  is  lin^ted,  tf 
cannot  be  extended  by  the  use  of  general  words  in  the 
grant,  and  that  where  a  person  being  in  fact  interested  only 
in  part  of  an  estate,  grants  away  the  whole,  the  grant  is 
measured  by  his  interest,  and  conveys  no  more  than  he  had 
it  in  his  power  to  convey.  Thus,^  therefore,  there  is  a  clear 
ivariance  between  the  deed  and  the  declaration,  for  the  one 
imports  a  grant  of  the  whole  aubfect^matter,  and  the  other 
of  a  part  only.  But  the  difficulty  does  not  stop  here.. 
If  we  consider  die  nature  of  the  right  vested  in  these 
grantors,  it  becomes  appanent  that  they  had  no  power  to 
giant  such  an  hereditament  as  would  satisfy  the  requisites 
of  the  statute,  or  would  support  this  declaration.  It  is 
evident,  that  th^  ooncurreoce  of  all  the  proprietors  of  the 
,riyeris  neoessaiy  to  the  transfer  of  any  right  or  interest  in 
it,  and  that  concurrence  the  grantors  could  not  possibly 
insure.  The  grantee  under  this  lease  might  at  any  moment 
be  ousted  by.any  one  of  the  odier  proprietors,  and  there- 
fore he  was  m  &ct  invested  with  no  definite,  permanent,  or 
assignable  right  undec  it.  Nothing  passed  to  him,  the 
possession  and  enjoyment  of  which  he  could  insist  upop 
leven  for   himself,    much  less  assign    to  another,     7I19 
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ff9M  18  mei^ly  the  ficence  oF  two  odt  of  mady  co-proprie- 
tors t6  do  a  certain  act,  and  enjoy  certain  privileges,  and 
FoRTMORB  ^^  cannot  h6  considered  as  an  hereditatnent  ^ich  would 
'BuMv,  |)||33^  either  as  respects  its  privil^es  or  ltd  UabuitieB,  to  die 
lissighe^  of  the  grantee.  The  argument,  as  t6  the  estop*- 
jpnel,  it  is  onnecessaky  to  notice^  because  tlie  plaifitiff  had  no 
power  t6  gk^nt  any  interest,  and  the  defendiint  consequently 
toilld  takie  ho  interest  nlider  him ;  and  the  question  whether 
the  ktf ^  Is  estopped  from  disputing  the  title  ^F  Ae  forme^ 
do^  ik>t  arise  in  the  case.  Upon  both  points,  therefore, 
1  aih  of  c^niob  that  the  present  action  cannot  be  sup- 
patted. 

HoLROYby  J. — I  am  also  of  opinion  Aat  tfiere  is  a  fetd 
variance  l^tween  the  declaraiioh  and  th<6  deed,  and  Ihat  if 
the  tfeed  had  been  folly  set  out  in  the  pleadings,  the  de- 
fendant, aid  assignee,  would  not  have  been  ansWehible  in 
thii  ttctioUi  The  declaration  statfes  the  whole  interest  fal  the 
hdvigatioii  to  belong  to  Lord  PdrHnore  and  Mr.  Langim, 
Nuri^oat  toy  limit.  The  deed  describes  a  pOteiti^  and  spe- 
cified limit  to  ^ir  mteredt,  isuch  a  limit  as  lienden  it  wholly 
impossible  fdr  them  to  transfer  to  any  person  th^  rights  and 
privileges  mentioned  in  the  ^laratfon^  They  htfte  by  the 
language  of  die  deed  no '  estate  thefnselved ;  nothing  upon 
which  they  can  giraht  an  hereditainettt ;  diey  aire  in  posses- 
sion of  a  mere  licence  or  privilege,  and  they  hold  it  uider  a 
inere  personal  contract.  They  are  entided  to  a  certain  propor- 
tion of  the  profits  of  the  nav^tion,  but  they  do  not  eveli 
|>retend  that  they  have  any  title  to  the  navigation  itself;  the 
utmost  they  claim  is  an  incorporeal  hereditament  up  to  a 
certain  amount,  and  not  that  they  possess  such  an  heredita- 
ment, arising  generaUy  out  of  the  navigation,  as  they  can 
transfer  to  any  assignee.  It  is  quite  clear  that  th^y  had  no 
such  hereditament,  that  they  had  no  estate,  either  legal  or 
equitable,  which  it  was  in  their  power  to  assign,  and  there- 
fore  the  defendant  took  no  such  estate  from  them.  If  the 
deed  had  been  set  out,  I  have  no  doubt  that  the  defendant 
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might  have  demurred  with  success^  and  in  the  present  state       iMl. 
of  the  record,  I  am  of  opimion  that  the  action  cannot  be 
maintained* 
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Best,  J.^--Tfais  is  im  netioB  founded  upon  a  covenant,  by 
which,  as  it  is  set  ^Hit  in  the  dedaratioD,  it  appears  that  cer- 
tain persons^  of  whom  the  plaintiff  i»  here  the  representa* 
tive^  dimm.  a  i^^  to  grant  an  easement  ont  of  land,  such 
as  wovld  amoont  to  an  hereditament;  aad  in  that  view  this 
case  would  certainly  be  governed  by  the  principle  laid  down 
in  Buekeridge  v.  Ingram*  To  this  action  die  defendant  has 
pleaded  first,  that  die  deed  is  not  Rab/s  deed  $  and,  second, 
that  the  interest  which  Raby  took  under  that  deed,  did  not 
pass  to  him,,  the  defending  We  then  natorally  look  into  the 
deed,  and  what  do  we  find  it  to  be  ?  It  shews  most  clearly 
that  jthe  original  lessors  had  no  snch  right ;  that  they  pos- 
sessed no  ioferest  in  the  land ;  but  that  they  were  simply 
shareholders  of  the  profits  arising  oiit  of  the  navigation* 
They  have  no  power  tli««fore  to  convey  any  interest  in  the 
ooil,  or  to  grant  any  easement  out  of  it;  audio  this  view,  the 
case  cited  becomes  a  direct  autfioijly  against  the  plunttff, 
because  where  there  is  not  an  entire  interest  m  the  soil, 
vested  in  the  grantor,  be  cannot  grant  an  easement  arising 
out  of  it  to  another.  Here  then  is  a  fatal  variance  between 
the  deed  and  the  declaration.  Then  the  second  plea  is 
as  decide  against  the  plaintiff,  by  die  very  terms  of  the 
deed,  as  the  first ;  because  no  hereditament  can  pass  to  the 
defendant  from  Raby,  for  the  plainest  of  all  reasons,  diat 
none  could  passi  or  had  passed  from  the  original  grantors  to 
Raby. 

Postea  to  the  defendant  (a). 

{a)  Vide  The  IHke  •/  NewcaMe  ▼.  Clarke^  t  J.  B.  Moore,  666.  HoUU 
V.  GoUjbuih,  ante»  vol.  ii.  S16 ;  aod  Doe  v.  fTood,  S  B.  ^r  A.  7S4. 
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Jones  «•  Thorns. 

In  a  lease  for  X  HE  following  case  was  sent  for  the  opinion  of  tlu4, 
y^^^/^^^^:  Court,  by  his  Honor  the  Master  of  the  Hoik  ;^  . 
misesinapnb-  .  At  the.  time  of  granting  the  lease  herdnafter.  next  men« 
WT  covenant-'  ticMied^  Thomas  PostlethwaUe  was  possessed  of  the  premiaea 
hw  ^ecutm  t*»ereby  depiised,  and  of  other  houses,  buildings,  and  pre-r 
4rc.  should  not  mises  adjoining  ^thereto,  and  in  the  neighbourhoocf.  thereof, 
fer  any  person  under  a  lease  granted  to  him  by  Elizabeth  Doughty,  of> 
inhabitThe^  BedfordRow^  and  such  several  ajdjoining  and  neighbour- 
Sonid'^cw       ^"S  premises,  or  the  greater  part  thereof,  w^re  occupiei) 

on  therein  cer-  by  bis  tenants.  •   '  f 

rated  tradesor  •  By  indenture  of  lease,  dated.  1st  February,  I8O61  and 
?°wM/other  "»*^®  between  the  wAT.  Postkthwaiie,  of  the  first  part; 
trade  or  bosi-  ^nng  Edmonds  and  WilliamJJlmie,  of  the  seicond  part; 

ness,  thai  may  .7       ' 

he,  or  grow,  or  and  the  defendant  William  Thome,  of  the  third  part,  it  waa 
/eiinoe,  o r  any  witnessed,  that  for  the  considerations  therein .  mentioned, 
SrfSJ^eTo"  ^®  ^^  -^'  ^''  *^  ^^  request  of  the  said  A.  E.  and  W.  U,, 
any  of  the  did  demise  to  the  saidfF.  T.  a.  piece  or  parcel  of  ground, 
of  lessor,  &c,  situate  on  the  west  side  of  Grjay's  Inn  Lam  Road,  in  the 
annndcr^ease  ?^"°^y  ^^ Middlesex;  abutting  eastward  on  Gray's  ImLatse 

of  the  pre-  Road;  southward,  on  ground  leased  to  ff*  P.  UhkUe; 
mises  (subject  '  .  ,    f  j  .         1  1 

to  the  like  co-  westward,  on  an  intended  mews;  and  northward,  on  ground 

il^o^pene/'  leased  to  Peter  Brown,  $nd  .containing' the  several  quantities 

bwHn^  oT     ^°^  dimen^iQns  therein  stated,  together  with  the  doable  brick 

lUensed  vieiu-    messi^age  erected  i^nd  built  qq  the  whole  front  of  the  said 

was  not  one  of  ground  towards  the  east,  and  the  workshops  and  buildings 

^nmerated^  behind,  and  which  said  ipessuage  is  the  thin)  house  soutfa- 

the  covenant:  ward  (rom  Guildford  Street,  the  corner  house  inclusive; 

■nch  'acts,  the  ^^  bold  froni  the  24th  June  then  last  past  for  a  term  of 

norbroken  "*    ^^g^ty-six  years,  wimting  ten  days,  at  a  yearly  rent  of  10/.10f., 

payable  as   therein  mentioned;    and  in  which  said  lease, 

amongst  others,  is  contained  a  covenant  on  the  part  of  the 

said  fV.  2\,  in  the  words  and  figures  following,  that  is  to 

say,  "  Tliat  he  the  said  W.  T,  his  executors,  &c.  shall  not, 

nor  will,  at  any  rime  during  the  said  term,  do,  or  wittingly, 


Jou 


«r  nflfiogly  came  or  suffn^  to  be  done,  any  ict,  matler,  or 
thmg  whataoerer,  in  or  upon  ibe  said  demiaed  prenuKS^  or 
any  part  thereof,  which  may  be,  grow,  w  lead  to  die  damage^ 
annoyance,  or  distnitMoice  of  the  said  T.  P.^  his  exeontony      7^mi>« 
&G.  or  any  of  his  or  their  tyrants,  or  to  any  of  the  tenants 
of  Mrs.  EUziAeih  DougJUy,  of  Bedford  Ro9,  her  hein 
or  assigns,  in  the  said  parish  of  SL  Pancras,  or  to  any 
part  of  the  neighbouihood ;"  and  there  is  also  contained  in 
die  sttd  lease  a  proviso,  in  the  words  and  figures  fofiowing, 
that  is  to  ssy,  *'  Provided  always  nevertheless,  and  these 
presents  are  upon  this  express  condition,  that  if  it  shall 
happen  that  die  said  yearly  rent  or  sum  of  10/.  lOr.,  or  any 
part  thereof,  shall  at  any  time  or  times  during  this  demise 
happen  to  be  in  arrear  and  unpaid,  in  part  or  in  all,  by  the 
space  of  fourteen  days  next,  over,  or  after  either  or  any  of 
the  said  days  or  times  whereon  die  same  ought  to  be  paid 
MB  afmresaid ;  or  if  the  said  W.  T.,  his  executors,  Sec,  shall 
happen  to  foil  or  make  default  in  die  due  performance  of  ell 
or  any  of  the  covenants  and  agreements  hermbefore  con- 
tnined  on  his  and  their  part  and  behalf  to  be  performed,  8u:«; 
or  if  the  said  IV.  T.,  his  executors,  &e.  shall  permit  o^ 
suffer  any  person  or  persons  to  inhabit  or  dwell  in  or  upon 
the  said  demised  messuage,  &c*  or  any  part  thereof,  who 
shall  therein  or  thereupon  use  or  carry  on  the  trades  or  bu- 
sinesses of  a  brewer,  bagnio-keeper,  dbtiller,  dyer,  pipe^ 
burner,  melting  tallow-chandler,  soap-boiler,  farrier,  smith, 
or  irop-founder,  or  permit  or  suffer  a  forge  to  be  erected 
diereon,  or  on  any  part  thereof;  or  suffer  the  same  to  be 
made  use  of  as  a  spunging  or  lock«up*house,  or  sheriff's 
-  office,  lottery  office,  or  any  other  public  office  whatsoever, 
gr  as  or  for  any  auction  or  sale  room,  or  broker's  shop,  or 
any  other  trade  or  business,  that  may  be,  or  grow  or  lead 
to  be  offensive,  or  any  annoyance  or  disturbance  to  any  of 
die  tenanU  of  die  said  T.  P.,  his  executors,  8cc.  or  his  or 
their  landlady,  her  heirs  or  assigns  $  or  if  the  said  fV*  T., 
his  executors,  &c.  shall  at  any  time  within  the  space  of  seven 
yours  next  before  the  expiration  of  the  said  term  of  eighfy*- 


IM  rtoAsaa  ibt.  tub  itxm'g  asvob, 

mx  paUB^iY^MnAig  teniUfs,  iarigp  <nr  set  over  &ipi0teituw 
off  Jeue^  or  hmf  fiart  iof  odie  .8«pd  .premlawy  withoot  the 
lifsenoe  «»i  oO^URDt.  of  ^  md  T..P«y  his  execiitOr»p  fcc. 
dMn  «Bd  from  tbteoeTordiy  in  i^ij  or  eifher  of  Ae  said  cases^ 
.  it  tUHL  «ld  majr  be  hwfiil  to  and  fbrthe  said  21  P.,  his 
executOTBy  8tc*  inko  and  upon  the  said  hereby  denused  pre- 
miaes,  or  into  mid  upon  any  part  thereof,  in  the  name  of 
the  whob,  whdBy  to  reenter,  add  the  same  to  have  agaiv^ 
retain,  rerpossessy  and  diifoy,  as  in  his  or  their  former  estate; 
and  th^reoiit  and  from  thence  the  said  fV.  21,  his  executors, 
lie.  and  all  other  occupiers  and  tenants  thereof,  utterly  to 
ezpd,  put  out,  and  amove,  thii  uidenture  or  any  thing  therein 
coiitahied  to  the  contrary  thereof,  in  any  wise  notwithstaod- 

.  The  defendant  udder  this  lease  entered  mto  possession  of 
ibe  pitemises^  [and  in  Se^ember,  18€1,  he  entered  into  a 
Written  agreement  with  the  plaintiff,  whereby,  after  recttipg 
the  former  lease,  he  l^^rcied  to  let  the  premises  to  the  plain- 
tiff for  the  residue  of  hiB  term,  ^m  Michaelmas  1821,  for 
H  premium  of  650/.,  and  lit  a  rent  of  60/.  per  annum,  **  sub- 
ject to  the  like  covenants  as  in  the  said  original  lease,** 
which  sub-lease  the  plaintiff  agreed  to  accept,  **  and  to  un 
demnify  and  save  harmless  the  said  W.  T.  from  all  damages 
and  ezpedces>  ip  case  the  said  C.  J.  shall  open  the  house  as 
a  licensed  Victuaner."*  Purstiant  to  this  agreement  a  lease 
was  duly  executed  by  the  defendant  to  the  plaintiff,  and  the 
|>remises  have  since  been  opened  by  the  plaintiff  as  a  public 
hdus0,  under  a  licence  obtained  by  him  previous  to  the  exe- 
cution of  the  lease,  and  of  which  the  defendant  had  notice 
before  he  executed  the  lease. 

The  question  for  the  opinion  of  the  Court  is,  whether  by 
the  granting  the  lease  by  the  defendant  to  the  plaintiff,  and 
the  opening  th6  house  as  a  puUic^house,  or  by  either  of 
those  acts,  the  covenants  and  provisoes  in  the  lease  from 
PostUthwaite  to  the  defendant,  or  any,  or  either  of  them> 
have  or  hath  been  broken. 


'  i/hrtyoH, -Or  i^^^  Ute^  ced  oMitait  MiiMib       ifllM. 

tbese  jMB&Blk,  4Mdier  iitt«iiBiiikiit  b  fiidblit  fb  ^lecnle     ^^"^^^^ 
imotlier  lease  to  Iii6  flmitiff,  md  it  is  cleBi*  Ant  ike  forttUtt       '^ 
tease  ba^  been  forieited,  he  Bliftble.     The!  j^r^Hw     Vaoairi. 
m  tlie  originid  l^e  is,  that  no  lyinkieMs  rfnH'beoanrid 
on  b  idle  house  wMeh  ^  may  be^  or  grow,  cr  lead  tcy  be 
offensive."^    Now  it  ctaiiot  he  doubted  that  ^  act  oTopen- 
ing  a  publZc^bouse  may  gr^w  or  lead  to  bt  qffemke,  evtoH 
be  not  so  in  the  first  instance.    Who,  for  instance, -Mroold 
choose  to  reside  next  door  to  a  public-house,  ii^  he  could 
avoid  it?    Of  all  the  trades  enumerated  in  the  lease,  tlrere 
is  none  so  likely  to  become  a  nubance  as  that  of  -a  pub- 
lican.  A  public-hpuse  is  necessarily  a  phce  of  {Public  resort^ 
and  generally  not  of  the  most  agreeable  deacriptieii;  und 
it  was  evidently  th|&  intention  of  die  lessor  to  prevent  the 
house  becoming  a  place  of  public  resort  of  any  kind.  That 
intention  is  certainly  defeated  by  the  change  whkh  has  been 
effected^  and  therefore  the  lease  becomes  void.    {Sayley,  J, 
Can  we  say  that  the  covenant  is  broken  until  die  business 
has  become  actually  and  positively  offensive  7]    CSertunly, 
The  words  of  the  lease  are  contingent  and  prospective ; 
they  prohibit  any  t|*ade  that  is  likely  to  become  oJKennVe, 
and  the  trade  of  a  pubKcan  unquestionably  is.    [^Sest,  J. 
Can  we  take  judicial  notice  of  the  fact  that  a  public-house 
is  per  se,  likely  to  become  a  nuisance?]    The  Court  will 
look  to  the  intention  of  the  parties  when  the  leas6  iVas 
framed.    It  has  been  decided  that  a  covenant  ^  not  to  use^ 
or  exercise,  or  permit  or  suffer  to  be  used  or  exercised,  upon 
the  demised  premises,  or  any  part  thereof,  any  trade  or 
business  whatsoever,''  is  broken  by  an   assignment  to  a 
schoolmaster,  v^ho  kept  his  school  upon  the  premises.  Doe 
V.  Keeling  (/i);  which  is  a  muehvireaker  and  more  genera) 
covenant  than  the  present.    J^Besi,  J.  A  school  is  a  busi- 
ness, and  therefore  fell  within  that  covenant ;  it  is  also  a 
very  noisy  business,  and  might  more  reasonably  fall  within 
the  present  covenant  than  a  public-house*    May  not  a  pubr 

(a)  m.6tS.  9p. 
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lic^hoiMe,  if  properly  regulated^  instead  of  a  nubance^  be  » 
very  great  conyenieiice  to  the  neig|iboiin  i]  It  never  can  be 
any  other  than  **  offennve^^'its  very  nature,  and  the  character 
of  the  persons  .likely  to  frequent  it,  necessarily  render  it  so. 
The  case  of  Doe  v.  Keding  was  dedded  upon  the  principle 
of  cQu^iderii^  the  intention  of  the  parties ;  that  principle  will 
govern  the  Court  here,  and  in  concurrence  with  that  view 
of  the  case,  this  lease  is  void.  In  addition  to  this,  it  is 
evident  that  the  parties  to  the  second  lease  thought  it  pro<- 
bable  that  the  public-house  might  be  Considered  a  nuisance, 
Jiecause  they  inserted  in  it  a  covenant  to  indemnify  the  de- 
iendant  in  case  he  opened  the  house  as  such. 


Liitledale,  contrd.    This  is  a  question  of  fact,  not  of 
law,  and  more  proper  for  the  decision  of  a  Jury  than  of  this 
Court.    A  public^house  may,  or  may  not,  be  a  nuisance, 
according  to  the  mode  in  which  it  is  conducted.    It  b  to 
be  observed,  that  the  business  of^  a  publican  is  not  one  of 
{hose  ^numerated  in  the  lease,  and  those  which  are  tjkere 
enumerated  are  actually  in  themselves  trades,  likely  to  pro- 
duce annoyance,  which  a   public-house   certainly  is   not. 
The  trades  that  are  mentioped  in  the  lease  are  all  necessa- 
rily attended  with  smoke,  smell,  noise,  public  resort,  or 
danger  of  fire ;  none  of  which  evils  are  at  all  necessarily, 
nor  generally  attendant  on  the  business  of  a  publican.    It 
is.  an  old  rule  of  law,  apd  one  which  has  never  been  broken 
in  upon,  that  general  words  shall  not  extend  tQ  particular 
pases,  J'he  Ar^buhop  of  Canierburjf^  case  (a);  and  the 
\  same  rple  of  construction  is  well  laid  down  by  Holt,  C.  J., 
^  in  the  case  of  Th^  Countess  of  Bridgwater  {Jb).    But  if  the 
,  construction  contended  for  on  the  other  side  were  to  pre- 
«  vail,  no  trade  of  any  kind  could  be  carried  on  in  the  metro- 
polis ;  for  every  trad^  may  by  mismanagement  be  rendered  a 
nuisance  in  its  immediate  neighbourhood.     If  a  public-house 
,  '}%  to  be  considered  per  se  a  nuisance,  then  must  a  coffee 
(a)  t  Rep.  46.  (6)  ^  Mod.  106. 


iMNue,  or  a  tavern,  be  considered  a  munnce  also,  however        ^^^ 
respectable  in  itself,  and  howem  respectably  fraqqm^*,^         . 


Marryaitf  in  reply.    In  the  origbal  lease  there  are  wi- 
^ilkmil  words  ofprcittbitian,  eiridcntly  meant  to  apply  to  . 
tkase  trades  ^idi  are  not  specified,  and  therefore  the  mla 
<»f  construction  laid  down  in  the  cases' just,  cited  does  not  ' 
affect  the  preset  case.    The  ody  ^testion  is,,  what  is  th^  * 
general  tendency  of  a  pablic4iouse,  and  ttn^aeisiil  esptefir  * 
lebce  answers  that  it  is  Jikdy  to  be/^ol^nsivej^  wd  ttpoo 
that  single  point  it  is  dear  that  the  trade  of  »  publican  wsif  l 
^intended  to  be  ediud^d  by'  the  oi^umI  lease  (a)«. 

BAtLBY,  J.^^Your  aiguittent  mnst  gothis leogtfi,  thtt 
'tkerj  pnbUoJiouee  Js,  .per  se,  and  asMler  any  drbttoiatlnces^  ' 
annisance.    CaniM  hoM  that  to  be  kwf  >I.donht  not. 
•We  will,  however,  consider  of  thecasei  and  cert^inoar  opv- 
'taoii  to  die  Master  of  die  Rolls. .  «  ^  •   .  I    < 

'     The  foltowiiq^icartifieate  was  afteiwaiidb  sent  tojdiftMas<» 
ttr  of  the  Roik:-w   .       ./  .  >  .  .••.•, 

T9iis  case*  has  been  argued  bisfinnB  us,  and  weKJuer  of., 
'opiniob  that  by  the.  grantiog  die  lease  by  die  saod  IFUlfmm , 
Thome  to  Charks  Jon$i,  and  the  opening  the  said  me^nage 
or  tenement  as  a  pahUc-house^  or.  fay  either  qf .those:  acl^ 
the  covenants  or  provisoes  contained  in  the  kssQehave  opt  ', 
*been  broken. 

J.  Batlbt, 

J.  S.  HoLEOYD^ 

W.  D.  Best. 

(a)  Vide  Sj^eneer  ▼.  Marpkitf  sate,  vol.  u.  p.  665. 


Tnoavi. 
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I-.'  V' 


NiAL^y  widow,  Admihibtratrix  of  Whittle,  deceased; 
V.  Reid  and  Another. 


A.  sens  goods  iBkSIS^iMVSW'M  mbney  bad  aair.redaHred  bjr  liie  da* 

■UpVedforan  stated  with  Itim^  .  Plea^  tU  2g«ienl  bsiie, '  At  tihelnBl  6e- 

i^dTpSdlS?^  fMe  iBfaNfAjy^  J.,  at  As  JLoftdm  a<yooniM  Silthi^  after 

^^i^"^'  dHl%  t&tAy  I9m  thtf  piafaMiiPliftd  a  variiot;  damagi^ 

folnt^d^    •mAy  fiul^t  to  the  opibiim  ^  ^d  Ooart  upon  Ihe 

dnwii]bvB.ln  Mtofrihg  oaaik  I  >         ^     . 

^o  cf  ^'d        On  the  «d  JMMy;:I800^  the  dMttiidd 

tile  h^JTto '  "^^^  •'^*^  ^^'^^^  WilHam,  bdi«  at  Nbr/bflfc  m  Virgima, 

^^?2o  ^*  ,efWfiOlthfm9fMi,^m  ifae^t^ma,  lliai  the  aAmtf  khpuBka 
itx^d^k  4diip^(ttidcobiigh0difit)ttithaMa;Mb^^ 

for  securing     .iii|T)IJUofi^.ailddlO|ddl>e.i|»dd'^^ 

x^BiDittsiices  to 

the  house  in    be  drawn  by  IVillunm  on  .the'delidadante^'  {Mqrabk  to  dba 

h^^ftt^  order  of  FTAt^^fe;  and  for  the  better  security  of  Whittk,  it 
^  Mng  "^^  "B"^  ^'^  JWb  ikiddboii  aholdd^oii^^  ^iili  ^the 
shipped  for  sogar  as  supercargo,  on  the  terms  heveafW  tepiMlBd  tp 
£?^i^^  havB.beeo  iadorsed  on:  ite  %iU  of  ladiAg^  ^The  sugar:  was 
2Ld  cJTof'the  «WP*«»  '««arfin^w  ^^  Wifkmtr  m  V'^nttnt  fair  Ae 
^■^n*^^*      SBDie^  draw  tiih  i|f<«(han(|d)iMi  Ae  defendants^  m  ibrtte 


upon    dialinol^  datav  eaeb  seti  fm  9CNWi  5iu  liOi.i  jseing  one  third 
theeaijso,  by 

B/9  directions^  and  at  Ids  expence.*  The  sirip  In  her  Toyfiige*  is  captured,  and  B. 
abandons  the  cargo  to  the  underwriters  as  for  a  total  loss,  the  amonnt  of  Wliich  is  paid 
to  C.  and  Ct.  in  LoRdoa.  who  place  it  to  the  credit  of  B.  The  Lsaiioa  honse  honor 
the  first  set  of  bills  befoie  any  liatta  are  xeceived  from  Uie  policy,  and  adyisoil.  of 
that  fact,  in  conaeqnence  of  a  letter  received  from  him  upon  the  sabject  of  the  bills. 
Informing  hhn  that<fhey  coald  then  say  nothing  abont  the  other  bills,  as  the  fate  of  them 
woald  depend  (not  being  accepted)  upon  the  state  of  B,'s  account  when  they  became 
dne,  with  an  assurance,  however,  that  thev  would  do  every  thing  they  could  with 
propriety,  to  further  the  views  of  all  parties.  By  a  subsequent  letter,  they  advise 
him  of  Oie  pavment  of  a  second  set,  stetiag  that  they  dM  not  k]lo#  ^hat  would  be 
the  fate  of  the  tUrd,  which  had  not  then  appeared  for  acceptanoe ;  but  that  they 
would  do  aU  they  could  to  prevent  loas  to  the  parties ;  part  of  the  remainhw  set  of 
bills  is  subseouently  paid,  bat  the  rest  is  refused  payment  by  C.  and  Co.  B.  becomes 
bankrupt,  and  C.  and  Co.  account  with  him  prior  to,  and  with  his  assignees,  subsequent 
to  his  bankruptcy,  for  aU  the  money  ever  received  by  them  00  his  account.  A.  receives 
under  B.'b  commission,  a  dividend  upon  the  bills  remaining  unpaid,  and  for  the  balsaee 
his  administrator  brings  an  action  for  money  had  and  received,  agaittst  C.  and  Co.  :— 
Held|  that  the  action  was  not  maintainable. 


of  ibe  wliole  prioe,  piyable  to  dw  order  of  Ifhiitk,  to       mMl 
^om  they  were  deBveied  m  payment  of  the  sugar  by      ^Sp^^^ 
WilSams.     The  niToice  was  in  the  nsaal  form^  and  the        _•• 
sugars  having  been  been  shipped,  the  captain  ngnedfoor 
parts  of  a  bill  of  ladiqg/  and  ihe  following  indoriKniciliil 
was  written  on  each,  which  was  signed  by  WkUtU*  and 
WUHams. 

**  The  within  caigo  having  been  purchased  by  (he  said 
J.  G.  WiUiams,  payable  by  biDs  of  Messrs.  RM,  Irting, 
and  Co.  of  London,  agreeably  to  invoice  hereto  annexed^ 
and  the  said  Conmiy  Whittie  and  the  said  J.  G.  WUKatm 
liavii^  appointed  the  said  John  Davidmn  thdr  joint  trustee, 
for  the  purpose  of  securing  this  remittance  of  lZ7>20Ii.  17<.  9d. 
to  the  said  Messrs.  Reid,  Irving  and  Co.,  to  meet  the  pay- 
ment of  the  said  bills,  out  of  the  proceeds  of  the  ^aid 
cargo,  it  is  hereby  declared,  lihat  on  die  said  Ji^n  Davidson 
being  satisfied  for  the  Mm  above-mentioned,  the  bill  of 
lading  is  to  be  delivered  to  the  sud  J.  6.  WUUams,  who  is 
to  appoint  the  port  or  ports  of  destination,  and  the  kouse 
wbo  is  to  make  sale  of  tiie  cargo/' 

On  the  23d  January,  1800,  WUUami  advised  defendants 
of  the  sfaijMnent,  with  instructions  to  effect  insurances  on 
the  cargo  to  the  extent  of  35,000/*,  whidi  was  done  accord- 
ingly on  the  Idtfa  March  following,  at  premiums  to.  the 
auiount  of  7907ii  which  vom  charged  to  WiUiam$*9  account. 
Before  die  vessel  arrived  at  lAAon,  she  was  Captured  by  a 
French  privateer.    She  vms  tiien  abandoned  to  the  under-  ^ 
writers,  who  paid  a  total  loss  of  35,000/.  to  the  defendants, 
who  placed  the  amount  to  WiOianuh  credit.    The  sugars 
were  afterwards  i^stored,  and  sold  for  18,000/.,  which  the 
underwriters  received.     A  letter,  dated  30th  May,  1800, 
was  written  by  Whittle  to  defendants  on  tiie  subject  of  the 
bills  drawn  by  WilHanu,  expressing  a  hope  that  they  would 
take  care  to  protect  them  when  at  maturity,  intimating  to 
them,  that  diey  would  be  amply  covered  by  the  proceeds  of 
the  policy.   In  answer  to  this,  the  defendants  on  the  2Sd  July, 
1900,  advbed  JThittk  diat  they  had  paid  die  first  set  of  bilb. 


^^913^  A^dtqii  ^we  .can- MU  .ind^^  howler,  moEer  stpraBeftl 
.^^v^^  upon  the  otber-hilifiy  «a,  jdie  jGfte  of  llie^,«illilq>eod|  (not 
^'^"  Mi%  accepted)  upop  the  stat^  .of  WilKam'a  acooont  rAm 
Bain.  ihey  ^»ecom^  tloeu"  ,  The  defendants  .wrote  a.  second  lettetr 
to  WhittIe9\an93dJtj^ua,  ISOO,  infiDm^gbim^/thi^t  diq^ 
hpA  paid  ik^  aecond  set  of  hUh,  which^  tpi^tfier  wiUi.tiioie . 
before  paid,  amomited  to  18|134/.  This  letter  contaiiied 
ahaf^UpMfipg  paragpph^ ,  *<  We  do;  ifot.  kpgw' wl^sit^iU^be 
t^ft  i»te  of  Ibe  t|iird  ^e^  \\lMch  haye .  not .  yet  app^red .  for 
ucQ^fiijfilp£f,  but  we  will  c)o  all  we  cao  to  prevent  loss  to  the 
jpjarties*^  •^'f^rthi^  letter^  the  defendants  p«d  scmie  more 
of  the^billsj  makings  together  with  those  before  paid,  the 
sum  of  &3,4d4/.|  but  the  remainder,  amoi^qting  to  3,767h, 
they  refused  to^ray*  The  case  farther  stated,  that  in  ,1802,* 
Williami  became  bankrupt.  Bj  paym^s.  ipade  to  hiix^:* 
before,  aqd-  to  his  .assignc^Sji  since  his  bafikrui>(cy>  the  de^ 
fendants  had  discharged  thep^e|ves^  of  all  sums  of  money 
w^^Wh  thfiy  liad  e?6K  received  or  his  account.  The  plaintifiV 
intestate  had  received  under  Williami^  comm^ision  dividends 
amountmg  to  596/.  in  respect  of  the  bills  lemainingtinpaid, 
and' for  the  balance,  this  i^tion  was  brought,  and  the  qiie»> 
^tipn  was,  whether  tl\e.  defendants  were  justified  in  parting 
with  the  money  reoelved  by  them  on  the  policy,  with(^iit  ' 
Pfyii^  the  remainder  of  the  bills. 

Chiity,  for  the  plaintiff,  cpntended,  that  under  the  ov- 
ciimatances  of  the  case,  it  was  the  duty;  of  ^he  defendants  to 
have  held  the  p^eeds^of  die  pohey,  andappppfiate  thei^ 

*to  the  pa|meiit^^the  bills,  aiM^J^avipg  jj^dg^e^ted  a»XQ  do, 
they  were  liable  ii^  this  ^i^ik  Had  the  cprgo.  itself  i^^ch^ 
their  hands,  it  was  quit^  clear  that'it  must  have  been  appli^ 
in  honor  of  the  lulls;  wd  «s  the  policy* was  effected  mer^y 
for  the  purpose  of  gufirding  against  loss,  the  money  received 
upon  it  was  sulyect  to  the  like  application.  The  letter  from 

^  William  to'  the  defendant,  desiripg  4ke  po|icy  te  be  effected, 
must  be  construed  as  a  diipc^oHito^^eo^  to  hold  it  as  a  se- 
curity for  tl&e  payment  of  the  bills*     WhiUle,  in  his  letter  (o 
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tke  defendantai  dludes  to  the  kiaiinuioe  u  a  aooroe  fiom 
,  whence  funds  were  to  be  derived ;  and  the  defendants  in  their 


answer^  so  far  from  disclaiming  their  liability  to  appropriate  ^ 

the  monajT  to  the  biMs,  actually  inform  him  that  they  had  paid  ^i^ 
one  set^  and  say,  as  to  the  rest,  merely,  that  their  fate  would 
depend  upon  •  the  state  of  WiUkuwft  account  when  they 
became  due ;  so  that  this  must  be  considered  either  as  a 
conditional  acceptance,  or  an  undertaking  on  their  part  to 
apply  the  money  derived  from  die  poliqr,  or  snch  other 
money  of  WiUianu  as  came  to  tlieir  hands,  to  the  dischiiq^ 
of  the  bills.  .At  all  events,  the  vendor  was,  in  equity^  en- 
^dcd  to  the  fruits  of  the  poUcy  on  the  cargo.  He  ciled 
^/kvem  V4  IM(a),   Oruni  v.  AuMtin{]k\  and  lUmdoU  ti 

D.  F.  Ja9l€ii  contrd,  was  stopped  by  the  Court; 

-  ^AYLEYy  J.— The  case  of  RandoU  v.  Bell  is  v^  dis^ 
tittguishable  from  the  piesent.  In  that  case  the  holder  of  i 
hjU  of  exchange,  who  keld  ii  in  tnmi  fw  the  fUmni^$  bav^ 
ivgaued  the  drawer,  and  pending  duit  liuit  becotne  baab^ 
rupt,  his  assignees  brought  aQ  action  against  the  drawer  in 
his  namci  and  the  sheriff  having  suffered  ail  esaq>ft  in  that 
action,  the  assignees  recovered  against  him  io  an  action  for 
the  escape,  damages  to  the  amount  of  the  lull.  The  ques- 
tion then  arose,  whether  those  damages  enured  to  the  b»- 
iie£t  of  the  plaintiff,  for  whom  the  bankrupt  was  trustee^ 
or  for  their  benefit  as  his  assignees ;  and  it  was  held,  that 
as  they  were  recovered  specifically  for  the  plamtiff,  they 
enured  to  him.  It  has  been  attempted  to  assimilate  thia 
case  with  that,  by  representing  the  defendants  as  trustees  for 
WMuUf  and  that  character  is  assigned  them  upon  three 
giounds;  first,  the  general  nature  of  the  transaction;  se^ 
cond,  die  letter  from  WiUiam  to  the  defendanU,  ordering 
an  insurance  to  be  effected^  and  third,  the  letters  of  the 
defendants  in  the  mouths  of  Jubf  and  Augiut,  giving  adU 
(«)  5  Etp.  H.  P.  C.  M7^  {h)  S  Price,  59.  (0 1  M.  d(  S.  71^. 
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18i23.  tice  of  the  payments  made  by  them,  wluch  letters,  it  is 
contended,  amounted  to  a  promise  by  them,  to  holfl  the 
money  on  account  of  the  plaintiff.     Now  how  is  thb  viey 

K«ii».  ^f  ^^  ^^,g  borne  out  by  the  facts  i  Williams  enters  into 
a  contract  with  Whittk  to  purchase  goods  of  him,  payable 
by  bilk  drawn  on  the  defendants.  Davidson  accompanied 
the  shipment  as  supercargo,  with  orders  not  to  give  up 
possession  of  the  goods  nntil  payment  has  actually  been 
made.  At  that  time  Whittle  had  a  seciirity  upon  the  goods, 
but  did  that  give  him  a  lien  upon  the  policy  of  insurance 
ahof  I  think  clearly  not.  It  was  no  part  of  the  original 
ciontract  that  IVilUams  should  insure  the  goods,  but  he 
thinks  proper  to  do  so ;  and  I  am  not  aware  of  any  case 
which  has  decided  that  a  consignee  effecting  a  policy  upon 
goods  under  such  circumstances,  is  liable  to  appropriate 
the  proceeds  of  the  policy  to  the  purposes  ^f  the  consignor ; 
iK>r  can  I  see  any  fair  principle,  either  of  law  or  justice, 
by  which  that  liability  could  attach.  Williawu  insured  the 
goods  for  his  own  benefit,  and  at  his  own  expence;  th^ 
money  which  he  expended  in  the  insurance,  lus  creditors 
became  liable  to  lose,  and  therefore  they  are  entitled  to  all 
the  benefit  that  resulted  from  that  risk,  llie  money  paid 
tipon  the  -policy  was  not  a  part  of  the  proceeds  of  the 
goods ;  it  was  a  substitute  for  those  proceeds  as  respected 
him,  but  certainly  was  not  liable  to  any  odier  claims  in  die 
same  way  that  the  proceeds  themselves  would  have  been. 
Then  what  are  the  terms  of  the  letter  ordering  the  defen- 
dants to  effect  the  insurance  i  There  is  not  one  word  in  it 
which  can  properly  be  construed  as  an  order,  binding  them 
to  apply  the  proceeds  of  the  policy  to  the  payment  of  the 
bills,  nor  can  I  imagine  any  motive  the  writer  could  have 
'  for  intending  so  to  bind  them.  It  is  a  private  letter,  written 
fbr  private  purposes  to  his  own  confidential  agents,  and  the 
probable  object  of  making  the  insurance  was  to  place  in 
the  hands  of  those  agents,  some  security  for  the  advances 
they  might  make  in  honor  of  his  bills.  The  letter,  there- 
fore, was  merely  an  intimation  to  the  defendants,  that  they 
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would  incur  no  danger  by  accepting  the  bills  of  fVilliams,  is^« 
and  it  contained  no  allusion  to  fV kittle,  and 'no  order  for  ^■^v^«' 
any  specific  appropriation  of  the  policy.  It  must  be  re-  ^^^^ 
membered,  that  the  bills  were  all  drawn,  payable  at  a  cer-  Rbid.* 
tain  period  after  sight ;  ft  was  therefore  necessary  that  they 
should  be  presented  for  acceptance  immediately  upon  their 
arrival,  in  order  that  the  period  of  their  maturity  might 
begin  to  rulT;  and  therefore  the  order  to  make  an  insurance 
upon  the  goods  was  merely  a  me&od  of  shewing  the  de- 
fendants what  security  they  would  have  to  cover  their  ad- 
vances, and  was  certainly  no  authority  to  them  to  hold  thfe 
policy  for  the  benefit  of  Whittle.  But  then,  thirdly,  it  is 
contended,  that  the  letters  of  Jutjf  and  August  amount  to 
a  promise  to  accept,  or  at  least  to  an  agreement  to  ap« 
propriate  the  policy,  and  the  money  that  should  be  re* 
ceived  upon  it,  to  Hit  benefit  of  the  plaintiff.  I  cainnot 
concur  in  the  argument,  that  the  language  of  those  letters 
amounts  either  to  an  immediate  acceptance,  or  to  a  promise 
to  accept  hereafter,  nor  does  it  in  my  judgment  constitute 
an  undertakii^  to  appropriate  the  proceeds  of  the  policy  to 
the  payment  of  Whittles  bills.  Williams  might  have  insisted 
on  'having  those  proceeds  appliisd  to  his  own  use  in  any 
manner  he  might  choose  to  direct.  I  am  therefore  of  opi- 
nion, that  these  letters  !  afford  no  engagement  on  the  part 
of  the  defendants  to  hold  these  proceeds  for  the  benefit 
of  Whittle,  and  consequently  that  the  plaintiff  has  no  claim 
upon  them  with  reference  to  those  proceeds. 

HoLBOYD,  J. — I  am  of  the  same  opinion.  First,  as  to 
the  nature  of  the  transaction  c-^fTtY/iom^  purchases  certain' 
goods  of  Whittle;  they  are  shipped  under  the  superintend- 
ence of  Davidson,  who  is. empowered  to  retain  the  pos- 
session until  he  receives  valid  security  for  their  value.  The 
cargo  is  shipped  on  the  account  and  at  the  risk  of  Williams, 
and  whatever  loss  might  be  the  result,  was  ultimately  to 
fall  on  him.  He  was  liable  for  the  value  of  the  goods,  and 
he  directs  the  defendants  to  insure  them  at  his  own  ezpence 

l2 
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and  (of  his  own  security  merely.  The  money  luising  from 
the  poliey^  therefore,  stood  in  a  very  different  situation 
from  that  which  mi|^t  have  arisen  from  the  sale  of  the  good^ 
and  belonged  entirely  and  exclusively  to  Williams,  unless  he 
apfNTopriated  it  to  some  other  use.  He  does  appropriate  ii^ 
to  the  use  of  the  defendants,  and  gives  them  a  lieu  upon  it|» 
provided  they  accept  the  bills.  fVilliams,  therefore,  might 
at  any  moment  have  demanded  the  proceeds  of  the  policjf 
as  his  own  money  in  their  hands,  and  indeed  if  he  cpuld 
not,  he  would  stand  in  a  situation  of  great  hardship,  be* 
cause  he  was  himself  liable  upon  the  bUls  in  the  first  in- 
stance, if  they,  did  not  accept  them  ^  and  therefore  he  might 
have  lost  the  amount  of  the  policy  on  the  one  hau<i(y  and 
the  amount  of  the  bills  on  the  other.  Hb  creditors,  there^. 
fore,  ran  a  heavy  risk,  and  they  were  certainly  entitled  to 
the  insurance-inoney  as  an  indemnity.  The  correspondence 
does  not  seem  to  me  to  vary  the  case ;  I  can  see  nothing  like^ 
an  acceptance,  or  a  promise  to  appropriate  the  policy  to  th^ 
satisfaction  of  the  bills. 

Best,  J.— If  the  pbtntiff  be  entitled  to  any  relief  at 
all,  she  must  seek  it  in  a  Court  of  Equity ;  in  a  G>urt  of 
Law,  however,  this  is  a  ver^  clear  case.  Here  is  a  sale  of 
goods ;  and  the  seller  can  have  no  claim  upon  them  after 
he  has  once  parted  with  them,  unless  there  is  an  express^ 
contract  to  that  effect.  Is  there  such  a  contract  here  ?  Is 
there  any  undertaking  either  to  accept  the  bills,  or  to  ap- 
propriate the  insurance-money  to  them  ?  I  am  of  opii(c|i 
there  is  not.  Can  the  indorsement  upon  the  bill  of  ladiqg 
operate  as  such  a  coiUract  i  Certainly  not ;  for  the  d^fen^ 
dants^were  no  parties  to  it  when  it  was  made  ;  they  never 
afterwards  assented  to  it,  and  the  indorsement  itself  referred 
solely  to  the  proceeds,  and  had  no  relation  whatever  tp  the 
policy.  Whittle  mdeed  might  have  stipulated  that  the  cai|(o^ 
should  be  insured,  and  that  the  policy  should  stand  as  a  se- 
curity for  the  payment  of  hi?  claim ;  but  he  made  no  such 
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'stipdhtion,  and  was  no  party  to  the  insurance  itself.  Tlien  1898. 
Aere  i^  clearly  no  implied  contract  that  the  pdicy  should  ^"^v*^^ 
stand  as  a  security  to  IVhUlle.  The  defendants  had  no  ^^^  ^ 
'^ht  to  retahi  the  policy  as  i^nst  fViiiiams;  it  was  ef- 
fected by  his  direction,  at  his  expence,  and  for  his  benefit; 
and  who  but  himself  had  any  claim  to  it,  or  any  power  over 
orer  it  i  Suppose  the  cargo  had  come  safe  to  hand,  and 
had  aold  for  only  18,000/.  would  William  have  been  liable 
to  make  up  the  deficiency  i  And  if  not,  under  those  cir- 
'cuvnstences,  why  should  he  be  so  liable  when  the  cargo  was 
<»ptured  on  its  way?  As  to  the  supposed  acceptance  by 
the  defendants,  I  am  of  opinion,  not  only  that  their  letters 
do  not  amount  to  an  acceptance,  but  that  diey  express 
quite  a  different  meaning.  They  in  fact  contani  a  refusal  to 
accept ;  and  as  to  any  undertaking  to  hold  the  poficy  for 
the  benefit  of  Whittle,  there  is  no  part  of  Ae  letters  that 
can  be  construed  in  diat  view;  indeed  it  was  an  act  whidi 
they  had  no  authority  to  do  without  the  approbation  and 
consent  of  Williams. 

Judgment  for  the  defendant*. 


Priddy  and  Another  v.  Uenbret. 

J^EBT  by  the  drawers  against  the  acceptor  of  a  bill  of  Debt  lies  by 
exchange  for  40/.  ^  for  value  received  in  goods,'*   dated  ^^l^J)^^. 
Croydon,  nth  March,  1822,  payable  to  the  plaintiffs  or  ^P*^/rj^/ 
dieir  order,  at  die  Bull  Inn,  Leadenhall  Street,  London,  dunge.  ex- 
two  mondis  after  date.     Second  count  averred  a  general  forvaip^,^ 
acceptance.    There  were  other  counts  for  goods  sold  and  cehred  ia 
delivered.    Demurrer  to  the  first    and  second  counts  on 
the  bill,  and  joinder  therein.    The  question  was,  whether 
debt  would  lie  by  the  drawer  against  the  acceptor  of  a  bill 
of  exchange,  under  the  circumstances  of  diis  case* 
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1828.  1^18  case  was  argued  before  Bayky,  J.,  and  Holroyd,  3», 

in  Easier  Term^by  Cwwder  in  support  of  the  demurreri  and 
by  ChUiy  contri. 


pRtDJ)Y 
V. 

Hendret* 


Thb  Court  took  time  to  consider  the  case,  and  judge- 
ment was  now  given  by 

Baylet,  J. — ^This  is  an  action  of  debt  by  the  drawer 
against  the  acceptor  of  a  bill  of  exchange ;  and  the  question 
is,  whether  under  the  particular  circumstances  of  the  case, 
that  form  of  action  can  be  maintained.    Whether  debt  will 
lie  in  all  cases  by  the  drawer  against  the  acceptor,  is  not  the 
question,  but  whether  it  will  lie  under  the  particular  cir- 
cumstances of  this  case.    The  bill  was  payable  to  ibe  plain* 
tiffs,  as  the  drawers,  to  their  own  order ;  and.  it  imports  to 
be  '*  for  value  received  in  goods."    The  words  *'  value  r^ 
oeived"  must,  according  to  If tgAmore  v.  Primrtiu{ft\  be 
understood  to  mean  ''  value  received  by  the  acceptor  of  the 
drawer y    The  acceptance  here,  therefore,  is  an  admission 
by  the  defendant,  not  that  he  may  hereafter  receive,  but  that 
he  has  already  received  value  in  goods,and  upon  such  an  ac- 
ceptance, we  are  of  opinion  that  debt  may  be  maintained. 
This  case  was  extremely  well  argued  by  Mr.  Crowder,  and 
he  refened  us  to  several  authorities  in  which  it  was  held,  that 
debt  would  not  lie  against  the  acceptor  of  a  bill ;  but  in 
none  of  those  cases  does  the  action  appear  to  have  been 
brought  by  the  drawer  upon  a  bill  payable  to  his  own  order, 
and  importing  for  value  previotaljf  received.    The  reasons 
upon  which  those  decisions  are  foundet^  invariably  refer  to 
the  case  where  the  drawer  sues  upon  a  bill  not  so  framed. 
There  are  several  authorities  upon  bills  of  eaccfaange  and 
promissory  notes,  in  which  the  principle  has  been  admitted 
without  further  consideration.     Tlie  Anonymous  case  in 
Hardres  (b)  was  an  action  by  the  payee  against  the  acceptor 
of  a  bill  of  exchange  drawn  by  a  third  person.    The  objec- 
tion was,  that  there  was  no  privity  between  the  plaintiff  and 
the  defendant.     Precedents  were  ordered  to  be   searched^ 
(o)  5  M.  &  8.  65.  (6)  Page  483. 
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aAd  it  was  shewn  that  by  the  opinion  of  Hak,  C.  B.  debt       18t8» 
lay  not.      Afterwards  the  Court  delivered  their  opinions,      ^^v^/ 
that  an  action  of  debt  would  not  lie  on  a  bill  of  exchange         ^^^ 
against  the  acceptor^  but  that  a  special  action  on  the  case     HnaaaT* 
must  be  bronglit  against  him,  for  the  acceptance  did  not 
create  a  duty  no  more  than  a  promise  made  by  a  stranger 
to  pay,  &G.  if  the  creditor  would  forbear  his  debt«      Now 
between  the  parties  in  the  present  case,  privity  does  ex* 
ist.    This  is  not  a  collateral  engagement  for  the  debt  of  a 
third  person,  but  for  the  proper  debt  of  the  defendant,  ^ 
which  be  al<me  owed  at  the  time  of  the  acceptance,  and  for 
which,  from  thence  hitherto,  be  hath  been  and  still  is 
debtor.    The  decision,  therefore,  in  Hardres  concludes  no- 
thing against  the  plaintiff  here ;  on  the  contrary,  die  grottnd 
gf  the  decision  there  makes  rather  for  than  against  him. 
Brown  v.  London  (ft)  was  an  action  of  indeUtatns  assumpsit, 
and  in  all  its  circumstances  veiy  mueh.  like  the  case  in 
Hardres,  which  is  in  Mod.  called  MUion*s  case.     There 
Twisdsn,  J.  at  first  thought  the  action  maintainable.    That 
case  was  four  times  before  the  Court,  and  was  decided  by 
some^of  the  Judges  who  joined  in  the  decision  in  Hardrtt^ 
one  of  whom  waa  Hale,  then  Chief  Justice,  and  their  opii 
nions  were  entirely  founded  on  that  case,  which  was  decided 
about  two  years  before.    Therefore  Brown  v.  London  goes 
no  further  than  the  fontoer  decisions.    I  mention  diat  it  waa 
four  times  before  the  Court,  to  riiew  that  notwithstanding 
tlie  case  in  Hardris,  the  Court  considered  it  a  mattet  of 
considerable  doubt,  and  there  was  great  difference  of  opi« 
nion.    Hodges  y.  Steward  (fi)  was  an  action  on  the  ease 
i|pon  a  bill  of  exchange,  but  the  bill  being  payable  to  J.  S. 
or  beaier,  and  not  to  J.  S,  or  order,  the  question  was,  whe* 
ther  such  an  action  could  be  maintained  by  the  indorsee. 
This  case  was  not  cited  at  the  bar  for  the  decision,  but  foK 
certain  dicta  there  mentioned,  of  Hah,  C.  J«  whilst  he  sat 
io  London  to  try  causes.    Therefore  that  case  goes  no  fur- 

(a)  1  Frcem.  14.  S.C.  1  Mod.  285.  S.  C.  1  Vent.  152.  and  1  Lev.  t9e. 
(6)  Skinner,  346. 
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1M8.  dier  dian  former  decbions  already  mentioned.  Skinner^  ii| 
his  report  of  that  case,  states,  that  <'  it  was  oftentimes  aaid^ 
that  an  indebitatus  assumpsit  does  not  lie  upon  a  bill  of • 
Bairpftay,  excfaangei  as  it  has  been  ruled  in  divers  cases,"  probably  rer 
ferring  to  the  cases  I  have  already  mentioned,  **  but  agaimt 
a  drawer  for vsdue  received,  then  it  would  lie;  but  thb  is 
for  the  apparent  consideration.^  Now  the  first  of  these 
decisions  carries  the  case  no  &rther  than  Brown  v.  Londmu 
That  in  Skinner  is  in  favor  of  the  plaintiff,  for  it  ia  to  die 
effect,  that  where  the  bill  imports  that  it  is  for  value  re* 
ceived,  indebitatus  assumpsit  may  lie  upon  it.  What  Gil" 
bert,  C.  B.  says,  in  his  Treatise  on  the  Action  of  Debt,  at 
the  end  of  hb  OoUection  of  Cases  in  Law  and  Equity,  864» 
is  founded  oq  the  case  in  Herdrei  and  Brown  v.  London, 
and  applies  only  to  the  case  where  the  payee  who  brings  Im 
action,  b  a  diffsrent  person  from  the  drawer,  in  which  case 
he  says  die  drawer  still  continues  liable.  In  Webb  ▼• 
Gedda  (a),  which  was  an  action  ot  debt  against  Uie  ac- 
ceptor, the  drawer  and  payee  were  probably  the  saoie  per«w. 
spn,  but  the-  only  question  was,  whether  bail  in  error  waa. 
Keqiii«te.  There  were  counts  for  goods  sold  and  deUveaeily 
mc^y  lent,  monej^.  paid,  money  bad  and  received ;  and  Xooh  ' 
renee,  J.  ask{^  <f  What  count  b  there  in  thb  de^laradoii^ 
|ipon  which,  properly  speaking,  debt  will  lie  i  In  Hm4ru 
685,  Lord  Hale^  C.  B.  Jet^rmiaed  that  debt  W4^1d  not  lai 
^gainst  die  acceptor  of  a  bill  of  exchange ;  and  tLpnl  Mldom 
p  thb  Court  recognized  the  same  doctrine )  and  it  wi^ 
detjBrmin^  in  Tiyer  v.  Bridgmm»  that  if  there  be  one 
count  for  which  bail  in  error  b  unnecessary,  tl  is  not  so- 
cessaryfor  any.''  That  learned  Judge,  diereforc^  consideif 
debt  an  improper  form  of  action  against  the  acceptor  of 
a  bill  of  exchange,  inrithin  the  authority  of  the  cases  cited. 
But  Chambre,  J.  (who  was  a  vpry  able  pleader,  and  no  frieodi 
to  innovadons,  and  ever  ready  to  express  hb  opinion  whe» 
hf  saw  wiy  attempted),  being  present,  wa9  silent  upqn  difi 

(a)  1  Taonu  540. 
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pdat^  and  instead  of  tKjhtg  any  thing  against  die  platntf ,  said       M*^^ 

he  ettremdjr  regretted  benig  boand  to  conform  to  the  mle      paui w 

isdich  dispensed  with  bail  in  error,  the  cases  being  so.    If 

dwt  decision  had  been  reversed,  it  woald  hkve  been  an  an- 

diority  for  the  defendant,  but  remaining  undisturbed,  it  is' 

dkneetly  m  point  for  the  phuntiff.    These  were  all  ibt  cases' 

cited  for  the  defendant  on  the  argument,  and  in  no  one  of 

them  »  tfie  principle  to  be  found,  that  upon  a  bill  payable 

to  die  drawer  or  his  order,  and  importing  to  be  for  value 

previously  received  by  the  drawee,  debt  wiH  not  lie  against  the 

accsepton  On  the  other  side  we  were  referred  to  Rumball  v. 

]|la//(ii),  and  1  Mod.Eni.Bl^,  pi.  IS,  in  which  it  is  said, 

that  debt  will  Ge  against  the  maker  of  a  note,  but  not  against 

tiMS  indorser;   and  that  question  was  fully  considered '  in 

Bkhep  V.  Ytmng  (by    That  was  an  action  of  debt  by  tfw 

payee  against  the  maker  of  a  promissory  note  expressed  to 

be  for  value  received  m  goods.    The  Court  took  time  to 

^spoiddf  Ae  case;  and  it  is  obvidus  from  the  elaborate 

jodgtdeirt  given  by  Lord  Eldon,  timt  mudi  attention  was 

bestowed  on  the  sulject.    His  Lordship  said,  the  consider* 

atioii  was  apparent  upon  the  <ace  of  the  note,  and  that  it 

wa9  an  action  t(  ifebf  brought  by  the  payee  of  the  note, 

against  die  person  who  made  and  signed  it,  and  not  by  the 

iodiMse^  agaitot  the  maker,  or  the  indorser.     It  was  in-^ 

sisted  ^foi*  tiie  deftmdant,  that  under  the  circums^nces,  the 

action  dT'^d^t  wouM  not  Be,  and  several  cases  were  dted 

iff  support  of  that  proposition.     The  case  particulariy  re-r 

lied^uptamMfFefeA  v.  Craig,  reported  in  1  Stra.  680,  and 

in  8  Mdd*  S7S.     He  observed,  that  the  report  in  Strange 

vrouM  render  the  application  of  the  principle  too  general^ 

if  tkey  were  td  hM  as  clear  law,  fcat  without  any  excep- 

tion,  an  indebitatus  assumpsit  would  not  lie  on  a  foreign 

kiH,  iidand  bill,   oi^  promissoiy  note.      Notwithstanding, 

therefore,  the  general  role  there  laid  down,  there  might  be 

cases  in  which,  upon  inland  bills  or  promissory  notes,  an  ac* 

lion  of  debt  or  indebitatus  assumpsit  might  be  maintainabb. 

(a)  iO  Mod.  38.  (b)  t  Bos,  &  PiiL  7S. 


mfti  He  notices  that  in  the  argument  in  that .  case,  the  reason 
**^^^^^^  giyen  why  a  general  indebitatus  assumpsit  would  not  lie.  oo. 
V.  a  promissory  note,  was,  for  want  of  a  ccmsideraiion.  **  Bat 
awMMBxti  it  is  observable,"  be  sayis,  "  on  the  two  reports  in  Strange 
and  Modern^  taken  together,  that  the  reason  for  holding  that 
debt  would  not  lie,  was  founded  on  the  analogy  of  promia* 
aoiy  notes  to  inland  and  foreign  bills  of  exchange.  If 
therefore  it  be  true,  that  an  aption  of  debt,  brought  by  the 
payee  of  an  inland  or  foreign  bill  of  exchange,  against  the 
drawer  of  such  bill,  will  lie,  it  will  remain  to  be  considered 
w)iether  the  analogy  will  not  require  us  to  hold  in  the  case 
of  a  promissory  note,  having  an  apparent  consideration,  that 
an  .action  of  debt  will  lie  if  brought  by  the  payee  of  such 
note  against  the  maker.  The  case  in  Hardres  seems  to  open 
the  principles  pn  whidi  this  case  must  be  decided.  The 
^  ^ect  of  that  case,  and  of  Pearson  v.  Garret i  $kin.9QB,  are 
very  accurately  expressed  in  Com.  Dig.  tit.'  Debt  (B).  Lord 
C.  B.  ComjfM^  after  having  said  that  debt  lies  upon  every 
express  contract  to  pay  2^  sum  certain  Xa%  and  also^.  that  it 
Ilea,  though  there  be  only  an  implied  contract  (&X  ^n*  states 
the  principles  of  these  cases.  **  So  de)bt  does  not  lie  upon 
a  bill  of  exchange  ogainst  the  acceptor;  for  the  acceptance 
binds  him  by  the  custom  of  merchants,  but  does  not  raise 
a  duty.  R.  Hard.  46i5.  So  it  does  not  lie  upon  a  note  to 
pay  without  consideration ;  thou|^  aUeged  that  it  binds  by 
custom.  R.  Sldnn.  398/'  After  stating  the  reason  why  it 
was  decided  in  Milton's  case^  that  debt  wonld  not  lie  against 
the  acceptor  of  a  bill,  the  reason  he  says  there  is  this,  *'  that 
the  acceptor's  situation  is  analogous  to  that  of  a  person  wha 
takes  upon  himself  an  obligation  to  pay  that  ifrhich,  is  not 
his  debt,  but  the  debt  of  another,  and  therefore,  looking  at 
the  effect  of  a  bill  of  exchange,  it  was  very  reaspnable  to 
hold  that  the  acceptor  would  not  be  generally  liable  in  debt, 
for  he  is  only  liable  for  his  own  debt,  but  not  that  of  an- 
.  other*  ''Agreeable  to  this,''  he  says,  '^  is  Hard's  case,  Saik. 
22,  where  it  is  said,  that  indebitatus  assumpsit  will  not  lie 
(a)  Tit.  Debt,  (A.  8.)  (6)  Ti^.  Debt,  (A.  9.) 
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agttiMt  the  acceptor  of  a  bill  of  exchange,  for,  his  iccept«<       1888w 
aoee  is  bat  a  colkteral  engagement,   bat  that  it  will  lie      ^^^v^^ 
against  the  drawer,  for  he  is  really  a  debtor  b;  the  receipt  of  ^^^^ 

the  money.    He  refers  also  to  Hodges  v.  Steward,  SkiM.  346^    Bxnaatt; 
where  it  was  allowed  by  the  Court,  that  debt  will  lie  against 
the  drawer  of  a  bill  of  exchange  for  value  received,  and  the 
reason  given  is, ''  but  this  b  for  the  apparent  consideration*^ 
After  noticing  Rumbatt  v.  Ball  {a),  he   says,  '^  indeed  if  it 
be  true  that  an  action  of  debt  will  lie  against  the  drawer  of 
a  bill  of  exchange  in  favor  of  tlie  payee,  it  seems  to  me  to 
be  the  necessaiy  effect  of  the  statute  of  Anne,  which  pats 
notes  on  the  same  footing  with  bills  of  exchange,  that  debt 
may  be  maintained  by  the  payee  of  a  promissory  note  against 
the  maker."    His  Lordship  conclades,  therefore,  that  in  that 
particular  case,  debt  might  be  mamtained,  but  he  gnaida 
against  any  inference  that  the  action  would  lie  by  the  payee 
against  the  makeri  where  the  note  does  not  express  con* 
sideratiott  upon  the  face  of  it.    What  is  the  principle  de- 
cided by  that  case  i    It  is  this,  that  where  there  is  a  privity, 
independently  of  any  security,  as  between  the  parties,  and 
the  debtor  undertakes,  not  for  another^s  debt,  but  for  his 
own, — not  to  a  stranger,  but  to  a  person  to  whom  be  owes  the 
debt,  and  he  enters  into  a  contract  to  pay,  an  actio*  of  debt 
lies.    Look  to  the  analogy  between  the  maker  and  payee  of 
2k  note,-  Slid  the  drawer  and  acceptor  of  a  bill  of  exchange* 
As  between  drawer  and  acceptor  of  a  bUl,  the  principle  of 
that  decision  is  precisely  analogous  to  the  case  under  con* 
sideratioa.    The  only  difference  is,  that  in  the  one  case  the 
party  appears  to  act  of  his  own  accord  by  giving  the  note; 
in  the  other  he  acts  upon  request*    If  he  gives  a  note^  he 
gives  an  express  promise  to  pay  if,  whether  the  uistrument 
reqiures  him  to  do  so  or  not;  whereas  if  he  is  the  acceptor 
of  a  bill,  he  promises  because  he  is  requested ;   but  the 
promise  in  each  case,  is  in  substance  the  same*    Apply  the 
principle  of  BUhop  v.  Young  to  this  case.    There  is  a  privity 
between  the  plaintiff  and  defei^dant,  indepetidently  of  the 

(a)  10  Mod.  38. 
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18i8^       b31.    The  defendant  engages  not  for  the  debt  of  a  third ' 
'^^^J^      person/  bnt'  for  his  own.    He  enters  into  Aat  security  to  a 

^«* person  to  whom  he  owes  money,  and  the  substance  of  hll 

engagement  is  to  pay  that  debt.  Hiere  is  one  case  therefore 
expressly  in  favor  of  the  plaintiff.  The  case  of  IFeMT. 
Geddes  is  also  to  the  same  effect.  In  the  case  of  Rudder  ▼• 
Price  (fl),  and  in  Barfy  v.  Robinson  {b\  though  the  circum- 
stances in  each  were  nearly  the  same,  the  objection  was  not 
taken;  but  these  decisions,  as  far  as  they  go,  are  conform- 
able to  those  I  have  mentioned.  The  case  of  Stratton  v. 
Hitt  (c),  confirms  the  same  doctrine,  and  extends  it  to  bills 
of  exchange.  That  was  debt  upon  a  bill  of  exchange  by 
die  indorsee  agunst  the  drawer,  and  the  plaindff  having 
recovered  a  verdict,  a  motion  was  made  in  arrest  of  judg- 
ment, on  the  ground  that  debt  would  not  lie,  and  on  cause 
being  shewn,  the  0>urt  held  that  it  would.  The  only  ground' 
on  which  that  decision  could  possibly  have  proceeded  was, 
diat  between  the  immediate  indorser  and  his  indorsee  tbei^ 
was  privity.  The  indorsement  implied  that  the  indorser  was 
debtor  pro  tanto  to  the  indorsee,  and  that  it  was  a  contract 
by  the  indorser,  that  that  debt  should  be  duly  paid.  The 
argument  arising  from  that  case  (and  it  is  an  argument  a' 
fortbri)  is  applicable  to  this,  and  that  is  a  less  fiavonrable 
case  than  the  present,  because  here  is  an  immediate  privity 
independently  of  the  bill,  between  the  plaintiff  and  die  de- 
fendant. The  defendant  is  die  immediate  debtor  to  the 
plaindff,  and  contracts  to  pay  the  debt.  Under  these  cir- 
cumstances, we  think  the  action  of  debt  is  knaintainable. 
Had  there  been  a  want  of  immediate  privity  between  the 
parties,  or  had  the  bill  omitted  to  state  consideredon,  the 
case  might  be  different ;  but  as  there  is  privity  and  con- 
nderation  stated,   we  think  judgment  should  be  for  the 


Judgment  for  the  plaindff. 
(a)  1 H.  Bl.  54r.  (6)  1  K^w  B^.  293.  («)  3  Price,  ^53. 
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The  Kino  v.  Lawrbhcb  KsN'WOETMt*  T829,  . 

Indictment  for  pegury.     After  convictioB  at  the 

Summer  Aasizes  for  CheUer,  1822|  jud^ent  was  entered.  7ctod"</p^. 

againsl  the  prisoner  in  the  following  fomi :— Wherefore  all  iv7or^eris«^ 

and  singular  the  said  premises  being  seen  hj  th^  said  jiisticea.  ^^iJ^^ 

here,  and  full;  understood^  it  ii  therefore  ordered,  that  he,  truqiortatioB 

the  said  Lawrence  Keimorihy  be  transported  to  the  coast  of  ^^^^ScHi^ 

New  SotUA  Wales,  or  so^iie  mie  or  other  of  the  islands  ad-  I^^^J^^JJIL 

jaceot^  for  and  during  the  term  of  seven  years;  and  that  he  aUaiidiiiigmiir 

the  said  Lawrence  Kenworthtf  be  in  mercj,  &c«  Error  being-  niset  bei^* 

broij^bt,  the  record  was  removed  into  this  Court,  and  last^  l^JuticM 

Term  *  bere^uid  firflj 

'  nndentoody  it 
b  tiierefbte 

D.  P.  Jonei  argued  the  ca^  for  the  prisoner,  and  con«^  the  iM  L.  jr. 

tended,  first,  t^t  the  judgment  was  erroneous  in  form,  in.  ^  SwfSStrf 

using  the  words  ''  It  is  ordered/'  instead  of  "  It  b  con*.  NmSmOk 

sidered;"  and  second,  that  it  was  erroneous  in  siibstance,.  one  or  oOmt  of 

being  a  judgment  of  transportation  only,  without  rqpud^to  ^H^^t^^ 

the  provisions  of  ^  Geo.  2-  c  d5«  s.  d,  and ^5^  Geo.  3,  c.?7.  ?"*»«  Oi© 

Upon  the  first  point  be  d^d  4  latt.  70.  .  JKo/Mw  V.  Saah.  rem,  &«." 

bel(a),   Coxes, CropmtU.m.  MoUm  v. Smi^ (fil  Sh-^^^^aHS^ 

epmb',  case,  (d),  Gnffny  v.  Eade$  (f).  Pmpck  v,  Bett  (/V  JJS'^t  ~ 

Fentmy.Cofteris),  Camptifiliv,Frenehih),.iaiiCwi.Vig*  all,  and  tUa 

^t*  Courff,  .p«  13,  to  shew  tkpt  the .  form  of  .eyterii^;  the  ed  aproccdeo. 

judgment  was  contrary :to  all  former  practice.    Then  ms  to  Mow,  eon-'^ 

the  second,  the  ?  Gev.  2.  c,  25.  s.  2,  enacts,  that  judgment  J^*^J^^ 

of  transportajtioa  may  be.pronounc^d  betides  the  punisbmenfc  the  proper 

which  might  be  Mfpre  imposed^  and  therefore,  the  Court  in  t^  mean 

below  ought  not  to  have  given  judgment  of  transportation^  ^prblmerla 

only,  but  should  have  pronounced  it  as  an  additional  punish-  be  baned. 

ment  to  intermediate  confinement.     It  has  been  decided, 

that  where  the  law  appoints  a  particular  punishment  for  anj 

(a)  S  Bnlst.  9«.  (f)  1  Vent.  98. 

(6)  Cro.  Jac.  6.  (/)  l  Sauod.  7S. 

(c)M.386.  («r)  Yelv.  130. 

(d)  Cro.  Car.  44t.  (*)  6  T.  R.  f(HK 
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1828.        offence,  there    is    no  power  to    alter  it  in  the  judgment, 
^"^^^'""^      either  by  addition  or  diminution.    •  Rex  v.  fVfilc6U(a),  and 
TheKiKO      jj^  ^  j^^  ^^^^     g^^  according  to  56  Geo.  3.  c.  27,  tl» 
lUffwoMHT.  jy^ment  here  is  bad,   because  the  Court  below  should 
either  have  sentenced  the  prisoner  to  be  transported  to  such' 
place  as  the  king  in  council  should  appoint;  Or  should  have 
ordered  him  to  be  transpioirted  generally,  leavmg  it  to  the 
crown  to  direct  the  place  of  transportation.    Here  the  Court 
*  below  has  itself  directed  the  place,  which  it  had  no  power 
to  do,  and  therefore  the  judgment  is  ierroneous.    The  judg- 
ment bebg  dierefore  erroneous,   the  prisoner  is  detained 
without  any  lawful  authority,  and  is  entitled   to  his  dis- 
charge.   The  Coort  below  cannot  now  correct  its  mistake 
by  pronouncing  the  proper  judgment,  nor  has  this  Court 
jurisdiction  for  that  purpose ;  Rex  v.  Baker  (c),  and  Rex 
V.  Nkhob  (4).     The  statute  under  which  die  prisoner  was 
indicted,  directs  that   the  judgment   shall  be  pronounced 
by  the  Court  before    which  the   conviction  takes    place; 
and  therefore  this  Court  is  ousted  of  jurisdiction. 

LUtledale,  for  the  Crown,  admitted  that  the  judgment 
upon  the  prisoner  could  be  pronounced  by  the  Court  below 
only ;  but  he  contended,  that  if  this  judgment  was  errone- 
ous, it  was  no  judgment  at  all,  and  therefore  the  prisoner 
must  be  remitted  to  the  Sessions,  and  there  receive  the 
proper  juc^ment,  for  which  purpose  this  Court  had  juris- 
diction. Error  will  not  lie  on  that  which  is  no  judgment. 
Here  there  is  in  effect  no  judgment,  and  the  writ  of  error 
is  premature.  The  only  course  to  be  adopted  by  this  Court 
18^ to  order  the  inferior  jurisdiction  to  award  the  proper 
judgment* 

Abbott,  C.  J. — We  are,  upon  the  whole,  of  opinion, 
that  the  informalities  and  errors  in  the  entry  of  the  supposed 

(a)  4  Mod.  395.  (c)  Garth.  6. 

(6)  16  East,  404.  (d)  IS  East^  412.  (n). 
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Jadgment  of  the  inferior  Court  in  this  case,  are  such^  that        ldS3. 
we  are  driven  to  the  necessity  of  treating  it  as  no  judgment      ^"^^^^"^^ 
at  an.    We  are  then  called  upon  to  act  precisely  as  if  no  ^/"° 

judgment  had  evier  been  passed,  which  certaiidy  bvohes  ^"woaiifti 
very  considerable  difficulty.    The  statute  of  2  Geo.  2.  c.S5. 
8.  2,  is  couched  in  very  plain  and  imperadTe  language.    It 
dkecti,  that  "  it  shall  and  may  be  lawful  for  the  Court  or 
Jtt(^  before  ^om  any  person  shall  be  convicted  of  wilful 
and  Gormpt  perjury^  to  order  such  person  to  be  sent  to 
some  house  of  correction  for  a  time  not  exceeding  seven 
years,  there  to  be  kept  to  hard  labour  during  all  die  time^ 
or  othehiiise^  to  be  transported  to  some  of  his  majesty's 
plantations  beyond  the  seas,  for  a'term  not  exceeding  seven 
years,   and  thereupon  judffnent  $kaH'  be  given,  that  the 
prison  convicted  shall  be  committed  or  transported  accord- 
ii^Iy/'    Now,  by  this  clause,  there  are  two  sejparate  and 
distinet  acts  to  be  done ;  first,  an  order  is  to  be  made ;  and 
secondly,  a  judgment  is  to  be  given  thereupon.    In  thaa 
case  the  order  has  been  made,  but  no  judgment  has  beek 
given,  and  the  question  is,  in  what  manner  this  Court  can 
interfere  under  such  extraordinaiy  circumttances.     If  this 
had  been  an  indictment  at  conmion  hw,  there  would  have 
existed  no  difficulty  in  the  case,  because  then  the  proceed- 
ings of  ihe  Court  below  might  have  been  .removed  by  cer- 
tiorari into  this  Court,  and  we  m^fat  have  remedied  the 
defect  in  them  by  pronouncing  judgment  here.    But  this 
being  a  conviction  under  «  particular  act  ot  parKament, 
which  prescribes  a  particular  punishment,  we  are  of  opbion 
that  the  proper  comve  for  this  Court  to  adopt,  is  to  cause 
an  entry  to  be  made,  that  inasmuch  as  it  appears  to  the 
Court  that  no  judgment  has  been  pronounced  by  the  Court 
below,  therefore  we  order  that  the  record  be  remitted  to  the 
Court  below,  m  order  that  that  Court  may  pronounce  judg- 
ment therein. 

t 

An  entry  to  this  effect  was  accordingly  made^  and  a  pro- 
cedendo awarded. 


The  Kiiie 


On  the  last  day  of  Tenn,  Jone$  obtained  a  habeas  corpus 
to  bring  up  the  prisoner  from  the  hulks  at  fVoolmch,  in 
order  to  be  discharged  or  bailed,  and'  now  the  prisoner  was 
Synwoi^TBT.  brought  .up  before  three  Judges  sitting  under  the  authority 
of  3  Geo.  4.  c.  102.  The  return  of  the  overseer  of  the 
hulks  was  read,  which  set  out  the  judgment  of  the  Court 
below,  and  stated^  that  the  prisoner  had  been  removed  tQ 
the  hulks  by  order  of  his  m^esty's  secretary  of  state,  and 
had  been  th^re  detained  in  obedience  to  that  order^ 

Jonei  then  contended,  that  the  return  was  insufficient^ 
because  it  shewed  no  adequate  authority  or  ground  for  the 
{detention  of  the  prisoner,  and  consequently!  that  he  oug^ 
to  be  dischaiged.    But, 

Batlby^  J.  said,  that  as  the  Court  sitting  in  banc«  had 
ordered  the  Court  below  to  proceed  to  give  judgment,  the 
qiiestion  as  to  the  legality  of  the  prisoner's  deteutioa  conM 
not  now  be  disciiased* 

Jona  then  moved  that  the  prisoner  be  adodttad  to  ball 
until  the  nest  Session. 

Littledale  opposed  this,  and  contended  that  the  CoofC 
had  no  authprity  to  bail  the  prisoner ;  but, 

,  PfiR  CuBiAM.~We  are  of  opimon  that  ihe  prisonir 
has  a  right  to  be  dischaiged  on  ptoduciBg  sufficient  bail  (a). 
Our  Older  is,  that  he  be  committed  to  the  cnstocfy  of  the 
sheriff  of  the  county  of  Chuier,  and  constaUe  of  the  caalfe 
of  Ckaier,  to  be  kept  in  safe  custody  until  he  shall  give  bail 
ibr  his  personal  appearance  at  the  next  Session  of  ChM0r, 
then  and  there  to  reeeive  the  judgment  of  that  Court  for  the 
offence  of  which  he  has  been  convicted. 

i$)  The  Mcarity  reqnfawdwas  the  priiener's  ncoisisaaoe  iviOeft,r 
aod  foor  soreties  in  %^  eacb« 
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Baxter  and  Others  v»  BlamshaHd.  j>m^ 

jfI.   rule  nisi  for  a  ptt>hibition  to  the  Admiralty  was  PraUbition 
granted  last  Term,  and  now«  on  shewmg  cause,  the  case  rcftnin  the 

In  Julv  last,  a  Vessel  called  the  Partridge  arrived  in  the  «n(f  Ui  •  Mue 

o  Off  poiiciiion 

port  of  London,  from  Bombay,  upon  which  a  cause  of  fortliercttora- 

possession  was  instituted  in  the  Instance  Court  by  Mr.  Blaf^  ^a^p^^ 
shard,  a  merchant  of  London,   daiming  the  ship  as  sole  ^^^'^^^ 
registered  owner  thereof,  whereupon  a  warrant  by  the  Court  h^imi  one  al« 
was  issued,  and  possession  of  the  ship  delivered  to  him  wnngdoer. 
upon  giving  bail  to  restore  her  on  the  usual  terms.  Mr.  Bax* 
ter,  a  merchant,  who  had  arrived  in  the  vessel  from  Bombay, 
by  his  proctor,  cited  Mr.  Blanshard  to  restore  the  posses- 
sion to  him,  claiming  the  vessel  on  behalf  of  himself  and 
two  other  persons  resident  at  Bombay,  as  sole  owners ;  and 
in  support  of  the  application,  reference  was  had  to  certain 
attestations,  and  proofs  exhibited  for  the  purpose  of  proying 
the  property.    In  answer  to  the  monition,  Mr.  Blanshard, 
by  his  proctor,  denied  the  allegation  that  Mr.  Baxter  and 
the  other  persons  named  were  sole  owners ;   that,  on  the 
contrary  thereof,  he,  Mr.  Blanshardf^  was  the  original  sole 
registered  owner;  that  he  had  sent  tlie  ship  to  the  East  Indies, 
under  the  command  of  one  Captain  Beeiham ;  that  the  ves- 
sel, on  her  homeward  voyage,  having  experienced  some  da- 
mage by  stress  of  weather,  was-  carried  by  the  captain  into 
Bombay,  and  there,  without  any  necessity  or  any  authority 
for  that  purpose,  put  up  to  sale  by  auction,  and  sold  by  the 
captain  to  Messrs.  Baxter  Sf  Co.,   who  thereby  possessed 
themselves  of  the  vessel.    This  transactbn  was  aUeged  to 
be  mere  contrivance,  and  that  the  sale  tools  pkce  without 
any  just  cause  whatever.    It  was  then  prayed,  that  the  bail 
which  had  been  given  by  Mr.  Blanshard,  in  order  to  obtain 
possession,  might  be  exonerated,  the  claim  disallowed,  and 
Baxter  condemned  in  costs.    In  this  stagaof  the  proceed- 
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ingSy  the  motion  for  a  prohibitkm  wts  nade^  and  a  rde  nin 

granted. 
Baxtir 

BiANtiiAW.  Scarlett  and  P.  Pollock,  now  shewed  cause,  and  con- 
tended that  this  was  not  a  case  for  a  prohibition,  beiftg 
merely  a  caiisie  of  possession.  The  affidavits  shewed,  that 
the  party  claiming  the  ship  was  sole  registered  owner,  and 
finding  her  in  the  hands  of  a  stranger,  took  the  usual  steps 
to  obtain  possesion.  There  can  be  no  doubt  that  the  Court 
of  Admiralty  has  jurisciiction  in  a  cause  merely  of  posses- 
$100  (a),  and  that  for  the  wisest  reason,  because  unless  that 
Court  has  juris<Kction  in  rem,  for  the  purpose  of  detaining 
a  ship,  until  the  question  of  right  shall  be  decided,  the 
greatest  injustice  might  be  done  to  the  real  owner.  If  a 
sihip  be  in  the  pos^stion  of  a  wrong  doer,  what  remedy  is 
there  to  prevent  his  cangung  her  to  a  foreign  country^  but 
of  the  reach  of  the  true  owner,  but  in  the  Admindty,  for 
the  purpose  of  compelling  him  to  give  security.  This  being 
merely  a  cause  of  possession,  the  Admiralty  have  jurisdic- 
,  tion  over  the  ship  in  rem,  until  the  question  of  tide  is 
decided.  Whether  that  Court  have  authority  to  determine 
the  riglit  to  the  vessel,  is  another  matter.  At  present,  there 
is  nothing  before  this  Court  to  shew  that  the  Admiralty 
iiave  gone,  or  intend  to  go  that  length.  It  appears,  how- 
ever, from  the  proceedings,  that  this  party  has  submitted  to 
the  jurisdiction  of  the  Court  by  referring  to  certain  attesta- 
tions and  proofs  exhibited,  for  the  purpose  of  shewing  that 
he,  and  other  persons  are  the  owners.  There  is,  therefore, 
nothing  to  prohibit,  and  as  the  Court  have  a  right  to  enter- 
tain a  cause  of  possession,  this  rule  must  be  discharged. 
About  three  years  since  (i),  this  Court  refused  to  grant  even  a 

,  («|  See  the  Pegg$,  4  lUbiiMon  A.  R.  d04|  aod  sevend  ather  cases  io 

tbe  Admiralty  Reports. 
FA.  4.  (6)  HiLAEt  Team,  18S0.    hk  Uiat  case,  P.  P^Uoek  itioved  fbr  a 

Srlteto mtJS  P"^**^**^*  *•  mtralD  the  Instance  Court  from  proceeding  in  a  satt 
the  Admiralty  *n«'itnted  by  several  part  owners  of  a  vessel  against  one,  for  the  posses- 
from  prooeeding  ^^^  ^  the  Ship's  register,  which  the  latter  held  in  character  of  sblp^ 
Sn  a  ittit  between  broker }  and  he  insi»ted  Uiat  the  regUter  being  oos  of  tiieihip*smiuiir 
^ue^<w  ^  ^^^^9  ^  ''1^^  ^  w>uch  was  ia  question,  the  Court  of  Admiralty  ha4 
ship's  i^lcr* 


fl«k  to  fliiew  cmam  for  a  proUfaitioii  in  «  cauM  of  pofleetsioii, 

th»  Court  bang  of  opinioii,  tbat  the  rij^t  of  ppssemon  wtt 

•  matter  pecoUaily  of  Admiralty  cognizaiice.    In  diat  case        ^™ 

B^aiHAan. 
no  jorisdictioiu  The  Tessel  itself  wu  then  at  sea,  and  i  fortiori,  tlie 
Coart  had  no  jarisdictfon  over  the  register.  He  had  looked  ioto  the 
■Dthoiltiea,  and  tend  none  which  wonld  sanction  Iha  JmWIetien 
which  the  Admiralty  had  assumed.  This  he  believed  to  be  the  tlif t 
attempt  made  in  tbat  Coort  to  obtain  possession  of  the  registeri  in  tbe 
case  ef  a  dlspate  between  part  owners. 

Batibt,  J.  (e).— May  not  this  be  the  only  means  of  haviag  the  regis- 
ter placed  In  proper  custody,  namely,  timt  of  the' Admiralty  (5)?  I 
afi^iabead  Oat  part  owners  have  a  remedy  In  the  Court  of  Admlndly 
against  each  other,  in  order  to  prevent  a  vessel  being  sent  to  sea  upon 
a  Toy  age  of  wfaic^  they  do  not  approve.  Suppose  there  are  several 
part  owaen,  one  of  whom  having  pomesiion  of  the  Tessel,  is  desirom 
that  she  shall  go  npon  a  given  voyage,  agaiatt  the  wishes  of  the  rest, 
1  apprehend  that  those  who  are  averse  from  the  proceeding  may  insti-> 
late  a  suit  fai  the  Conrt  of  Admiralty,  in  order  to  eampel  liie  oppesHe 
pai^  to  give  secnrityi  thai  the  vessel  shall  not  go  the  voyage,  and  the 
Coart  may  seise  the  vessel  nntll  the  security  shall  be  given.  If  so,  it 
seems  to  ntt,  that  if  one  part  owner  has  possession  of  the  register, 
wilhont  which  the  ship  cannot  go  to  sea,  and  the  other  part  ofiners  shall 
desire  the  register  to  be  placed  in  proper  custody,  they  may  institute  a 
sirit  in  the  Court  of  Admiralty  for  that  purpose.  The  majority  of  the 
abip  owners  may  institnte  proceedings  in  the  Coort  against  tiie  adnoiltif 
to  require  security,  or  that  the  register  shall  be  delivered  up.  The 
Admiralty  may  have  no  jurisdiction  to  try  a  question  of  legal  right  to  a 
aHl^,  iMt  here  the  right  la  not  In  qneation,  beeaase,  aappow  the  appll* 
^ant  be  the  ship's  broker,  still,  if  he  be  a  part  owner,  that  character 
niay  be  laid  out  of  the  question,  and  then  he  stands  as  one  of  severstl 
part  owners.  I  am  of  opinion  that  this  Ja  matter  for  the  cognhmaee  ef 
the  Court  of  AdninOly. 

HoLSOTD,  J.^This  is  not  a  case  for  a  prohibition,  nnless  the  right 
td  thfl  property  IS  .put  In  Imue.  Diaputei  between  partowatfis  i^nt 
sending  a  vessel  to  sea,  are  matters  of  Admiralty  jurisdiction,  and  so, 
I  apprehend,  are  disputes  respecting  the  possession  of  the  register. 
Seme  «roaad  should  be  kid  to  shew  that  the  Court  ef  Admiralty  la 
this  case  iuteods  to  go  farther,  before  we  grant  a  prohibition. 

Rule  refused. 

JP^If^ek  vua  dct^red  to  leak  for  anthoriftiei,  and  mention  Urn  ana 
again,  if  he  shoohl  be  jo  advised ;  but  the  application  was  not  after- 
warda  renewed.    £ds.MSS.  (c). 

(a)  MtoU,  C.  J.  and  Bnt,  J.  were  (e)  See  i4fum.  8  Chan.  Gs.  3a.  7)4m 


Term,  32  Car.  3.     Ammi  r.  dtomifb/d, 
(h  See  the  Sarhara,  4  Rob.  A.  R.  I,       Carth.  63.     StreUy  v.  Winslon,  1  Veii^ 
awlS.    AhboUoaShifpins,^  397.  Skin.  330.   Bom  v.^iljun,  Ami. 

355. 

U  ^ 
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1891*  there  had  been  a  proceeding  in  the  Admiralty  q^inst  one 
^J]|^^  of  several. part  owners  to  deliver  up  die  ship's  register,  and 
the  Court  said,  that  that  being  a  cause  of  possession,  the^ 
would  not  grant  a  prohibition.  It  may  not  be  competent  to 
the  Court  of  Admiralty  to  try  the  legal  property  in  a  ship, 
but  ifaey  may  take  the  possession  quousque,  leaving  it  to 
the  parties  to  litigate  the  question  of  title  at  law  or  equity. 
It  must  be  contended  on  the  other  side,  that  the  Court  of 
Admiralty  have  no  right  to  interfere  against  a  wrong-doer, 
who  has  by  improper  means  obtained  possession  of  a  vessel ; 
but  that  would  be  a  monstrous  proposition,  for  unless  there 
be  some  means  of  detaining  the  vessel  by  a  proceeding  in 
rem,  there  would  be  a  lamentable  defect  in  the  jurisprudence 
of  the  country.  It  is  laid  down  as  a  first  principle,  by  the 
writers  on  maritime  law  (a),  that  if  part  owners  of  a  vessel 
cannot  agree  among  themselves  as  to  the  mode  of  navigating 
a  ship,  the  Court  of  Admiralty  have  jurisdiction  over  the 
possession  until  security  shall  be  given  to  the  satisfaction 
of  the  dbsentient  owners.  A  fortiori  they  have  jurisdiction 
over  the  possession  against  the  acts  of  a  wrong  doer.  They 
cannot  decide  contracts  made  upon  land  ;  but  suppose  par- 
ties commit  piracy  or  barratry,  can  it  be  doubted  that  the 
Admiralty  have  jurisdiction  to  lay  hold  of  tlie  vessel  for  the 
benefit  of  the  right  owners  i  This  case  comes  within  that 
principle,  and  therefore,  a  prohibition  does  not  lie. 

J.  Evans,  contrA,  admitted  he  must  go  the  lengtii  of 
contending,  that  even  as  against  a  wrong  doer,  the  Instance 
Court  has  no  jurisdiction  over  a  vessel  in  rem,  where  the* 
title  is  involved.  No  authorities  have  been  cited  on  the 
other  side,  impugning  this  proposition.  This  is  in  fact, 
an  attempt  to  try  tiie  right  of  property  in  the  vessel  in  the 
Admiralty  Court,  which  cannot  properly  be  done,  that 
question  being  peculiarly  within  the  jurisdiction  of  the  Courts 

(a)  See  Abb^U  on  Shippingf  4tli  edit.  9],  et  seq.  aod  the  autboritiei 
tiiere  cited. 
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of  comiiKm  law.  In  Powell  ▼•  Robimon  {a),  a  prohibitkii  ^8^^ 
was  granted  upon  this  principle,  even  before  it  was  made 
clearly  to  appear  that  the  Admiraky  Court  had  not  jurisdic* 
tion;  and  m  an  Anonymous  case,  in  March  {b),  it  was  held» 
that  a  prohibition  would  go  whererer  the -common  law  juris* 
diction  was  infringed,  though,  <'  because  there  was  soom 
misdemeanor  in  the  vendee,  the  Court  would  not  award  m 
prohibition"  in  that  particular  case.  [BaylegfJ.  That  was 
a  libel  against  the  vendor ;  here  the  subject-matter  of  the 
suit  is  the  ship  itself;  the  suit  here  is  u  rem,  and  the  object 
of  it  is  merely  to  prevent  the  removal  of  the  ship  out  of 
the  reach  of  all-  jurisdiction*]  The  transaction  in  which 
this  suit  originated  did  not  occur  at  sea,  and  consequently 
upon  that  ground  the  Court  below  has  no  jurisdiction  (c). 
The  whole  of  this  transaction  occurred  within  a  harbour^ 
and  by  its  very  nature,  raises  a  question  of  right  of  pro- 
perty in  die  vessel,  which  it  is  exclusively  the  privilege  of  a 
Court  of  common  law  to  decide,  and  in  which  the  Court 
of  Admiralty  cannot  interfere.  Fiokty.  Blague{d),  VdUuum 
V.  Ormgkyie),  Opy  v.  ChUd{f),  and  ChUd  v.  Sands  {gy 
Upon  these  authorities,  it  is  clear  that  the  rule  for  a  pro^ 
hibition  in  this  case  must  be  made  absolute. 

Abbott,  C.J. — As  far  as  we  are  informed  of  the  pro- 
ceedings in  the  Admiralty  Court  in  this  case,  all  we  find  is, 
that  at  the  instance  of  Mr.  BlanAard,  (the  sole  registered 
owner,)  a  warrant  issued  to  take  possession  of  the.ahip,  in 
order  that  it  might  be  delivered  to  him.  Having  been  taken 
possession  of,  by  the  officer  of  the  Court,  Mr.  Baxter^  by 
his  proctor,  prefers  a  claim  to  the  Court,  in  which  he  allegea 
that  he  and  other  persons  are  the  sole  owners  of  the  ship,. 

(«)  Bonb.  9.  (rf)  Cro.  Jac.  614. 

(6)  March.  1 10.  («)  3  T.  R.  315. 

(c)  4  iMt,  1S4.    13  Rl  3.    c.  3.  (/  )  1  Salk.  31. 

sod  S  H.  4.  c.  11.    Com.  Dig.  4d.  {g)  Id.  32.    4  Mod.  179w 
Vliral^  F.  i.    Hob.  78.  %\%* 
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3di3  ttd  prays  that  it  may  be  restored.  That  is  the  general 
^[^^^  idlegatioii.  Thereupon  a  monitioii  issues  to  Mr.  BUmnkatdf 
and  in  answer  thereto,  bis  proctor  negatifes  the  allegatioo, 
diat  MnBoxter,  and  the  other  persons  named^  are  the 
sole  owners  of  the  ship ;  that  oa  the  contraiy,  the  vessel 
was  his  own^  and  that  he  had  sent  her  to  the  Eaat  Ihdiei, 
under  die  oonmand  of  Captain  Betiiam;  diat  the  vessel  met 
wMi  some  disaster  on  her  voyage  home;  thai  the  Captain 
put  into  Bombmf,  and  diere  without  any  necessity,  and  with- 
out any  authority,  but  of  his  own  mere  motion,  put  up  the 
vessel  to  auction,  and  sold  her  to  Baxter  Sf  Co.,  who  pos 
sessed  themselves  of  her  ender  dut  sale.  All  this  is  alleged 
to  be  mere  cootrivtace,  and  vrilhoat  any  foundation  in 
necessity,  and  then  be  prays  tbat  the  bail  which  had  been 
given,  in  order  to  have  the  possession  ddivered  to  B/on- 
$hard  may  be  exonerated,  tke  claim  disallowed,  and  Bax' 
ter  condemned  in  cotts.  Notbing  further  appears  to  have 
been  done.  We  cannot  conjecture  what  judgment  the  Court 
vrottld  bave  pronounced,  even  in  that  oase^  mudi  less  can 
we  say  what  course  it  would  have  adopted,  if  the  proctor 
for  Mr.Baxier  had  been  allowed  to  exhibit  his  articles, 
alleging  a  title  to  the  sh^ ;  and  if  this  case  falls  under  cir- 
cumstances in  which  he  might  by  law  claim  the  property  in 
die  vessel,  we  cannot  assume  that  the  Court  of  Admiralty 
would  proceed  to  try  the  question.  If  therefore  we  are  to 
gnmt  a  prohibition  in  this  case,  it  must  be  on  the  single 
ground,  (and  the  question  has  been  fairly  met  by  Mx.  Evans) 
that  the  Court  of  Admiralty  has  no  authority  or  jurisdiction 
to  take  the  ship  out  of  the  possession  of  a  mere  wrong 
doer,  and  deliver  it  back  to  the  right  owner.  '  We  must 
decide  that,  if  we  grant  a  prohibition,  and  if  we  were  to  do 
aq,  we  should,  to  my  certain  knowledge,  overturn  a  prac- 
tice and  interrupt  a  well  known  proceeding  which  has  long 
prevailed  in  the  Instance  Court.  [  do  not  know  that  there 
has  been  in  modem  times,  any  decision  in  this  Court  upon 
the  precise  subject ;  I  know  that  some  time  in  the  reign  of 
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Geo.  1.  (e).  the  jurisdiction  of  At  Admiralty  upon  uotfier  i823. 
point,  underwent  great  consideration,  and  since  ftcn  there  ^^JV 
has  been  more  than  one  dedsion  of  this  Court,  recogniang  ^,  * 
the  authority  and  jurisdiction  of  the  Adnuralty,  particulaily  BtAKftuAaa 
as  to  disputes  between  the  owners  of  vessels  (V).  llie 
question  is,  whether  we  are  now  to  recognize  a  jurisdiction 
which  has  been  so  long  acknowledged.  He  case  now  be- 
fore the  Court  is  a  mere  case  of  possesaien,  the  owner  of 
the  vessel  ckiming  possession  against  a  wrong  doer,  who  has 
as  yet,  set  up  no  special  title,  nor  adduced  any  thing  to  eiw 
able  us  to  say  that  this  is  not  a  case  withb  the  jurisdiction  of 
the  Admiralty.  I  ahould  pause  very  much  before  I  diought 
myself  at  liberty  to  interpose  agaibst  a  practice  which  I  have 
known  to  have  prevailed  so  long,  even  if  I  could  not  well  see 
the  good  sense  and  propriety  of  it.  Bi^t  it  is  impossible 
for  any  pwson  not  to  see^  that  if  this  proceeding,  which  la 
in  rem,  and  the  only  one  known  to  the  law  of  England  ia 
jdl  its  branches,  by  which  the  possesion  of  the  thing  itself 
can  be  taken  out  of  the  custody  of  a  wrong  doer,  and  put 
Jnto  that  of  the  rightful  owner,  were  not  allowed,  the  la]9r 
would  be  deficient  in  not  affording  a  remedy,  in  a  case  where 
ihe  most  grevious  injury  mig^t  be  committed.  -UnledS  r 
proceeding  in  rem  were  allowed,  all  the  remedy  which  n 
party  would  have,  would  be  to  proceed  against  the  person 
of  the  wrong  doer,  who  might  be  unable  to  pay  the  value 
of  the  ship,  and  might  in  the  mean  time  send  it  into  fore^u 
parts.  This  proceeding  m  rem,  1  think  a  mo9t  useful  .part 
of  the  i^eneral  jurisprudence  of  the  country.  1  know  it 
lias  been  practised,  and  not  seeing  any  special  ground  ia 
this  case,  to  distinguish  it  from  the  general  rule  on  which 
the  Court  is  to  act,  or  any  thing  to  shew  that  the  Court 
of  Admiralty  are  proceeding  to  determine  a  question  which 
it  is  not  competent  for  them  to  try,  I  am  of  opinion  that 

(a)  SeeBitfuonfufoaT.  CiUjpifMii  2)5.    More  v,  Rawbothamj  6  Mod, 

€md  flfiofAer,  1  Geo.  l.     Sir  Peter  16«.   Dimmoek  v.  Chandler^  t  Stn. 

Xing'e  Ca»e$9  M.  S.  4  East,  itl.  800.  Fitzg.  197.  Oatton  v.  Hebden^ 

{b)  See  Lambert  v.  Aeretre,  1  Ld.  X  Wlk.  tei. 
Raym.223.    JSXocfcet  v.  iliwley,  Id.* 
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IQML       thif  rub  oaght  to  be  discharged.    I  do  not  say  wbetl^er  the  j 
^^^v*^      may  or  may  not  try  the  question  of  right, 

BPfAviHARD.  Jayley,  J.— I  am  of  the  same  opioion.  If  the  Court 
of  Adniiraltjr  shall  proceed  hereafter  to  an  extent  beyond  ita 
jurbdiction,  that  may  be  grouqd  for  a  prohifaitton. 

Ho^jROYp,  J.,  concurred  (a). 

Rule  discharged* 
(<i)  Bf^e,  J*  was  absent. 


•^•irf«»i  Bribtow  and  Others  t.  Binns* 

An  award         VrN   shewmg  cause   against   a  rule  for  setting  aside  an 

tSa'aodew-  ^^^^^  made  concerning  the  repair  of  a  weir  ypon  a  mill 

diant  of  an       stream^  it  appeared  that  two  of  the  plaintifiFs  were  trustees 

for  life  of  the  and  guardians  under  a  will,  for  an  infant,  who  watf  tenant 

Sed'before       ^^^  ^^^  of  the    property  on  which  the  weir  w^  erected. 

^"^"*  T"  Before  the  award  was  made,  the  infant  died,  and  the  award 
inane,  is  not  '  ,     .       .  .     - 

bindings  being  made  against  two  of  the  plaintiffs  in  theur  character 

of  trustees,  the  question  waSj^  whether  as  to  them,  it  waa 

binding. 

The  Court  held  that  it  was  not,  and  ordered  it  to  be 
set  aside/  as  far  as  related  to  the  trustees. 

Rule  absolute. 

P.  Pollock  for  the  plaintiffs,  and  UuledaU  for  the  den 
fendant. 


Check  v.  Jeffbries. 


JjmJRRYATT,  hBt  Term,  obtained  a  rule  to  shew  cause  VhereflwMe. 
why  the  warrant  of  attomejr  given  in  this  case  for  seautng  ^H^^.^^ 
the  payment  of  an  arniuitj,  and  flie  judgment,  and  all  pro-  IS^     ,•■• 
ceedings  thereon,  should  not  be  set  aside,  on  the  ground  scribing  wtt- 
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that  the  memorial  did  not  contain  the  christian  name  of  one  wamm  of 
of  the  subscribibg  witnesses  to  the  warrant  of  attorney,  set  2^^J|^*i 
out  at  full  length,  as  required  by  53  Geo.  3.  c.  141.  s.  2.  >>>>  christian 
the  same  being  set  out  with  the  initial  only,  viz. ''  H.  jP/em-  of  setting  it 
wg,"  his  name  in  fact  being  "  Harris  Fleming.''  Hew'ilJt".*' 

compliaiice 
.  with5SG«».a»' 
Denman,  C.  S.,  now  shewed  cause,  and  contended  that  «•  i%i-  s.  % 

the  name  was  suflBciently  set  out  in  compliance  with  6S  Geo,  3.  laot  of  at-  * 
which  did  not  in  terms  require  the  names  of  the  witnesses  ^^^  ^^ 
to  be  written  at  full  length  in  the  memorial.  There  was 
a  difference  between  that  statute  and  17  Geo.  3.  c.  26,  in 
section  3d  of  which,  there  was  an  express  provision  that  the 
naaies  of  the  parties  to  the  deed,  ^'  shall  be  fully  and  truly 
set  forth  and  described  in  words  at  length"  in  the  deed  ^ 
which  provision  is  omitted  in  53  Geo.  3.  even  with  respect  to 
the  deed  itself;  and  neither  of  diose  statutes  directs  the 
Barnes  of  the  witnesses  to  be  set  out  at  length  iu  the  me- 
moriaL  It  could  hardly  be  supposed,  that  greater  nicety 
and  particularity  would  'be  required  in  the  memorial  than  in 
the  deed  itself,  and  as  the  latter  statute  was  iutended  to  re- 
medy the  defects  of  the  former,  it  must  be  iuferred  that  the 
Legislature*  by  omitting  this  provision,  meant  to  dispense 
with  the  formality.  All  that  the  statute  requires  is  ''  a  me- 
morial of  the  names  of  the  witde^ses^  in  the  form,  or  to 
the  effect  following ;"  and  then  follows  a  schedule  under  the 
title  of  "  Witnesses,"  in  which  are  the  letters  •«  £.  K'* 
The  signature,  therefore,  of  ^* H.  Fleming''  is  a  sufficient 
compliance  with  that  requisition. 

Marryatt,  contra,  was  stopped  by  the  Court, 


IM 
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Abbott,  C.  J«— The  statute  prescribes  that  the  nama 
of  all  the  witnesses  shall  be  ^t  out  in  the  memorial.  We 
cannot  say  that  die  initial  of  a  name  is  a  name,  or  that 
''  HJ'  is  8  ppPDper  or  ipteHigible  ^fsopption  of  ^  oavie  of 
«<  Harris.''  The  lefjter  "*£[.*'  ezpresses  nothiog  de6nite; 
it  may  stand  for  Harris  or  Henry,  or  apy  other  durisUa^i 
name  of  which  that  letter  is  the  initial ;  and  Aeiefore  I 
caAnot  fidj  that  it  saUqjSes  ihe  requisites  of  the  statute,  one 
of  which  deariy  is,  that  all  the  pames  of  the  witnesses 
shall  be  set  out»  with  such  certainty  that  they  may  be  found, 
if  they  are  required,  to  give  evidence  of  the  due  execution 
of  the  instruments.  The  object  of  this  mle  is  only  to  set 
aside  the  warrant  of  attorney,  and  to  that  extent  it  must  be 
fnade  absolute ;  but  it  should  be  understood,  that  no  action 
is  to  be  brou|;ht. 


Batley,  J.  concurred,  and  said,  it  was  quite  clear  that 
ihe  initial  was  an  insufficient  description  in  the  memorial, 
because  it  would  be  insufficient  in  a  subpoena ;  ii  Mr.  JP/e»i- 
sjig  bad  been  subpoenaed  to  give  evidence  respecting  the  an- 
nuity, by  the  name  of '*  H.  Uleming/*  he  could  not  have 
been  attached  for  disobedience  to  the  writ. 

Rub  absolute  (a). 

(js)  Xidi&SmUkw.  PrUckariy  ante,  vol.  L  p.  374^  snd  tbe  osies  Ihsr* 
cited. 


DoE,  d.   HlOGINBOTHABC  9.  HoBSON. 

jCiJ£CTMENT  for  a  bouse  and  premises  called   the 

Pstersburgh  Hotel,  with  the  appurtenances.     At  the  trial 

before  Abbott,  C.  J.  at  the  Middlesex  Sittings  after  last 

coDtideration  TenBi  it  appeared  that  the  premises  in  question  had  been 

directly  or  in-  ^ 

directly  paid, 

•r  agreed  to  be  paid  for  the  estate  conveyed,  is  not  void  by  48  do.  S.  c.  149.  «.  tS  ; 

therefore  in  ejectment  for  a  forfeiture,  where  a  lease  was  tnpposed  to  have  osutted 

part  of  the  canaidetstion :— Held>  that  this  was  no  M»ver  to  the  aeOon. 


TVesdufy 
JiimS. 

A  deed  of 
conveyance, 
which  omits 
tmly  to  set 
out  the  whole 


9dK 


Asttiied  fqrkai^  Ibr  iitMrty*iMie  ysMrt,  from  the  Umormi 
Ae  i4ttfitiff  to  tke  Aef(tfiAiiit»  Hm  gromd  «f  MtioB  ww 
forfeiture  of  the  lease,  by  breach  of  coyenant.  The  ]mg% 
dated  £d  October,  1820,  stated  no  further  coosideratioQ 
than  the  usual  coveaaats  to  repair)  €cc»  'Oa  the  same 
day  it  WIS  ezecutad,  ii  wanant  of  attoney  «w  f  h«n  by 
Ae  defendant  to  die  leamr  of  Hhe  pUbtiffi  for  80001. 
It  vraa  snbnutted  on  the  part  ^f  tte  defSendant,  that  the 
iCOOL  mentboed  'in  the  wamint  of  attoni^,  ives  ndirectly 
Am  consideration  for  the  pureheBe  of  the  lease,  tod  therSi* 
fere  ou^t,  by  tirtoe  of  48  Gm.  5.  c,  149*  s  SQt  to  be  set 
oat  in  the  lease^  and  having  been  ooutted,  the  lease- was 
void.  Tlie  learned  Judge,  however,  left  it  to  the  Jury  to 
determine  whether  the  SOOOf.  was  the  conideraiioa  ibr  die 
lease,  or  for  the  good^wiU  of  tfie  house.  The  Jury  foiMiid, 
diet  it  was  for  the  good-wfll  and  «et  'fer  the  lease,  «■< 
therefore  a  verdict  was  entered  for  the  plaintiffs 

Can^pbtU  now  amved  for  anew  tiiid,  iyad  eoateaded,  that 

<he  lease  was  void  by  the  statute,-  inasmuch  as  the  SOOOL 

mentioned  in  thewarrsat  of  attorney,  was    indhectly  die 

Consideration  for  gnmting  the  leasee    By  48  Creo.  S.  e.  149. 

^.  22,  it  is  declared,  that  b  cases  of  the  sale  of  any  inteiest 

in  any  tenements  or  other  property,  where  a  duty  is  imposed 

on  the  conveyance  thereof,  *io  proportion  to  the  amount  of 

tbe  purchase  or  conaderatioti-mohey  therein  expressed,  the 

full  purchase  or  consideration^money  which  shall  be^directly 

or  indiredty-pmd  or  secured,  or  agteed  to  be  pidd  for  the 

same,  shall  be  truly  expressed  and  set  fordi  m  words  at 

length  in  the  deed  or  instrument,  viAiereby  the  thmg  soM 

shall  be  conveyed.    Therefore  if  this  sum  of  3000/.  was  di- 

rcctly  or  indirectly  the  true  copsideration  (or  the  )sase^  it 

should  have  been  set  forth  at  length  in  the  lease.    It  was 

true  that  the  Jury  had  found  the  toosidefation  in  the  warrant 

of  attorney  was  for  the  good-will  of  fhe  house,  but  there 

could  be  no  reasonable  doubt  that  it  was  indirectly  the  con- 

sideration  for  granting  the  le^ise,  and  the  execution  pf  t^ 


; 
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wurant  of  altorney  was  a  mere  expedient  to  evade  the  ad 
valorem  duty.  The  case,  therefore,  ought  to  be  aubmitted 
to  anodier  trial. 


Dob 


Abbott^  C.J«— >I  leftit  totheJurytodeterpiiDe,  whe^ 
thertbe  50002.  waa  the  consideration  for  the  lease,  or  the 
consideration  for  the  gopd-^iU  of  the  trade ;  they  found  it 
was  the  latter,  and  I  think  their  finding  concludes  the  ques* 
tion.  Suppose  a  man  b|iys  an  estate  for  1000  guineas,  and 
the  sum  put  into  the  deed  is  lOOO/.,  are  we  to  say  that 
the  conveyance  would  be  void  because  the  sum  of  1000 
guineas  was  not  inserted. 

HoLROYDi  J.  (a). — Even  supposing  the  SOOOZ.  to  be  the 
consideration  for  the  leasCj  still  the  statute  does  not  make 
the.  instrument  itsdf  void.  It  directs  that  the  considerations- 
money  shall  b^  truly  expressed,  but  it  does  not  say  that  if 
it  is  not  expressed,  the  conveyance  shall  be  void ;  on  the 
contrary,  it  seems  studiously  to  guard  against  that  conse- 
quence ;  for  all  it  says,  is  ''  that  in  case  the  consideration- 
money  shall  not  be  truly  expressed  and  set  forth  in  the  man- 
ner hereby  directed,  the  purchaser,  and  also  the  sellerj 
shall  forfeit  the  sum  of  50/.  and  shall  also  be  charged  with 
five  times  the  amount  of  the  excess  of  duty  which  would 
have  been  payable  for  the  instrument  in  respect  of  the  full 
consideration-money,  in  case  the  same  had  been  truly  ex- 
pressed, beyond  the  amount  of  the  duty  actually  paid."  In 
any  event,  therefore,  the  deed  is  not  avoided  by  t|ie  omission^ 
hut  only  subjects  the  parties  to  the  penalties  mentioned  i 
and  therefore  this  ver^ct  cannot  be  disturbed. 

BxsT,  Jt  concurred* 

Rule  refused^ 
MB0^fJ  WMsbsea^ 
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Ehgland  v.  Lewis.  iWiiL 

rk  ^^^ 

%JIf  shewing  cause  agunst  a  rule  for  dischargbg  defeii*  Vhcre  a  de* 

dant  out  of  custody  on  filiog  common  bail,  tbe  case  was,  arretted fantfie 

that  he  had  been  arrested  in  the  Mayor's  Court  of  the  chy  ^*^^i^^^ 

of  Hereford.    He  superseded  the  action  in  that  Court  for  ^od  by  die 

want  of  a  declaration^  and  was  discharged.    Being  arrested  that  Court,  a 

agutn  in  London,  he  now  sought  to  be  discharged,  on  the  ^onad  to  dc*^ 

ground  that  he  could  not  be  arrested  twice  for  the  sam«  ^^^S^  *  ^?^ 

cause  of  action.  v  •  a  nie  to  shew 

.  cause  fyr  that 
porpoMy  and 

Rustell,  for  the  plaintiff,  admitted  the  general  principle,  ^tb^"^^ 
that  a  defendant  could  not  be  arrested  twice  for  the  same  ^<>n»^S  to  the 
cause  of  action,  but  that  rule,  he  contended,  was  subject  perseded  the 
'  to  the  exception,  that  where  the  party  had  procured  hb  waot  of  a  de- 
discharge  in   the  first  instance  by  improper  conduct,  the  tMSTiSlii^ 
Court  would  not  relieve  him.    Now  in  this  instance,  he  had  y^^iJ"^*** 
an  affidavit,  that  by  the  practice  of  the  Mayor*8  Court  in  same  cause  of 
Hereford,  a  plaintiff  was  not  bound  to  deliver  a  dedaradon  ^mrt'dia^ 
to  a  defendant  without  a  rule  to  shew  cause   for  that  pur-  ^^'•BK*  ^^ 
pose.    The  defendant  here  had  neither  served  or  obtained  a  noa  batt. 
rule  for  a  declaration,  and  therefore  he  had  been  superseded 
irregularly,  and  consequently  was  entitled  to  no  relief. 

Fbe  Curiam. — ^We  cannot  enter  into  the  irregularity  of 
the  defendant's  proceedings  below.  We  must  connder  the 
suit  in  the  Mayor's  Court  as  properly  ended ;  and  therefore 
the  plaintiff  had  no  right  to  arrest  him  a  second  time. 

Rule  absolute. 
Jtfitice  was  to  have  argued  in  support  of  the  rule. 


1[]2J^»  Jambs  c.  Catheswooi). 

The  Courts  of  A.SSUMP6IT  for  moMy  lent  Plea,  first,  oon-wsniop^ 
^  ^!^^  lit^  and  aecond,  the  tMute  ^t  liaittetioM.  At  the  trial 
"S^S^^  Wfoie^fttef»  CJ^  at  Ike  SMMHlJIidiibaaSittiB^  ia 
«f  tedsB  jbsfer  Term,  it  at»pewed  that  the  nioney  in  questioo  ym$ 
forHlhere  m«  kilt  by  plaintiff  to  defendftfit  in  Franeng  in  die  year  1814» 
Iro^^lror  ^hav^  both  partiQB  then  resided;  To  prove  the  loan*  r^ 
noDeykntia  ceipts  for  the  money^  dated  in  the  year  1817»  and  signed 
uutampcd  by  the  defendant^  but  not  stamped,  were  tendered  in  eyi- 
{^odnccTfar  dence*  The  defendant's  counsel  objected  to  those  i^ceipti  as 
t^  evince  ><>>doiissibIe9  and  offered  to  shew^tbat  by  the  law  of  Frmce^ 
to  t&ew  tliat  Mich  leceipts  required  a  stamp ;  but  die  learned  Judg^ 
fimeet  such  being  of  opinion  that  they  were  admissible .  h<ere^  as  acknow? 
^I^^^^J^^  ledgnsents  of  the-  debt,  widiout  any  stamp,  rejected  dial 
lorader  tkon  evidence^  and  die  plaintiff  had  a  verdict* 

CkUty  now  moved  for  a  new  trial,  on  the  ground  thai 
the  defendant  should  have  been  allowed  to  produce  evidence 
of  the  law  of  France,  to  shew  that  in  that  country  such 
receipts  were  not  legal  wilbout  a  stamPf  and  contended^  that 
as  evety  contract  must  b^  entend  into  in  conformity  widi 
the  lex  loci,  it  was  competent  to  the  defendant  to  shew  that 
this  contract  had  not  ao  been  entered  into.  iBetit  J. 
Can  wo  take  aotiee  of  the  tevenoe*  laws  of  Frmwe  f 
JbbM,  G.  J.-— That  is  die  questioo.  In  die  lim^  .of  tiord 
Har4mkke^  k  became  a  maxim,  that  lb#  Courts  of  this 
couutiy  will  not  take  notice  of  the  revenue  laws  of  a  foreign 
state.  There  is  no  reciprocity  between  nations  in  this 
respect.  Foreign  states  do  not  take  any  notice  of  our  stamp 
lawsy  and  why  should  we  be  so  courteous  to  them,  when 
they  do  not  give  effect  to  ours  ?)  There  certainly  was  a 
dictum  of  Lord  Hardmcke^  that  an  English  Court  cannot 
take  notice  of  the  revenue  laws  of  a  foreign  country,  but 
here  was  no  solemn  decision  upon  that  poiot ;  which  seems 


tAUMM 


TBiNrrr  orntM^  vovrth  gbo,  ly.  191 

ntber  to  have  beea  taken  for  granted,  than  grounded  on  ^^^^^ 
may  authori^.  It  is  admitted  hj  foreign  writera,  and  odten, 
that  though  an  fastrtiment  made  iH  a  foreign  eonntrj,  may 
not  be  admiflrible  in  evidence,  yet  it  does  not  make  it  ?oil ; 
bat  that  if  any  use  is  to  be  made  of  it,  evidence  must  he 
adduced  to  shew  that  it  has  been  framed  according  to  the 
lex  loci.,^  Upon  this  priociple  it  is  a  matter  worthy  of  fur- 
ther copaderatioD,  whether  it  was  not  competent  to  the  de- 
fendant to  shew,  that  by  the  law  of  jPrance,  dieae  raceipti 
would  not  be  binding  in  that  country  unksa  stamped. 


Abbott,  &  J.— -This  point  b  too  phin  for  argument. 
It  faat  been  settled,  or  at  least  considered  as  settled,  ever 
smce  the  time  of  Lord  Hardaicke,  that  in  mBrituh  Court 
we  cannot  take  notice  of  the  revenue  laws  of  a  foreign 
state.  It  would  be  productive  of  procfigious  inconvemence, 
if  in  every  case  in  which  an  instrument  was  executed  in  a 
foreign  country,  we  were  to  recehre  in  evidence,  what  the 
law  of  thsit  country  was,  in  order  to  ascertain  whether  the 
instrument  was  or  was  not  valid.  Nothing  must  be  taken 
by  the  motion. 

HoLROYD,  J*  (0)1  and  Best,  J.  concurred. 

Rule  refused  (i). 

(«)  Ba§Uff,  J.  wu  absent 

<*)  VMe  ff^hmm  v.  J«Am«r,  Cowp.S«8»  ^^a%lMd  mmtfUUt  0.#i 
•ays,  **  no  country  taket  notice  of  the  revenue  laws  of  another."  iflMt 
V.  J&knMmi,  7  T.  R.  fi43y  which  wm  en  action  upon  a  promissory  note 
■ade  In  J—alcn,  where  Irf>rd  JTenyta  «qrSf  **  I  Ihfarii  we  tnati  MMit  ta 
theUwsof  the  eoaalvy  In  which  ihb  note  was  made,  and  nalesa  it  he 
good  there,  it  Is  not  obligatory  in  a  Court  of  Law  here.  Cl^g  v.  Len, 
S  Campb.  166.  Inglit  v.  V$herwoodf  1  Bast,  515.  BolMli«*  V.  Afflb , 
S  East,  sai. .  Iter  v.PMm,  30  fiowefa  State  Tflalt>  514.  et  se^.  hum 
V.  HiggiMBf  PowL  6c  Ryls.  1 N.  P.  C.  SS.  and  BroMm  v.  Grmijff  Id.  41. 
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Sarout  and  Another  v. 

Where  ft  venel  ASSUMPSIT  on  a  policy  of  inst 
SIp^oS***^  declaration  averred  a  total  loss  by 
weather,  into    verdict  was  found  for  the  plaintiff  at 
ft  foreign  port,  _.    .  *.       -r*  r»»  •  • 

«nd  in  order    Sittings  after  haster  Term,  subject 

^^^  T  Court  on  the  following  case  :— 

<"ffi5;hlch      ^°  ^^^  ^^^^  ^^^'  ^^^7,  the  plai 
•he  conid  not   of  insurance  on  West  India  produce, 

?oyage),^tlie     &"<!  from  Jacmel,  to  the  ship's  port  c 

^UgeS  tTLll  "without  die  Mediterranean  and  Balti 

part  o^  ^'     in  produce  in  the  two  contiguous  por 
cargo  :^-Held,   ^  ^        rt      r         * 

that  the  nnder*  Layes,  and  to  proceed  to  o^  J  ago  u 

n^^UhZ^fyr   to  finish  her  loading,   and  wait  at  c 

ft  total  lots  by  channel,  for  orders   or  otherwise.     < 

penis  of  the  *  . 

■ea*  the  vessel  was  in   safety  in  the  Islac  ,  ^„^   ^^^ 

there  laden  ^by  the  plaintiffs  with  West  India  produce,  and 

thence  set  sail  to  her  port  of  discharge  in  Europe.    In  the 

course  of  her  voyage,  she  was  overtakeu  by  a  tempest  and 

sprung  a  leak,  and  made  so  much  water  that  it   became 

necessary,  for  the  preservation  of  the  ship  and  cargo    to 

make  for  the  nearest  port,  which  turned  out  to  be  the  Ha* 

vatrnah,  to  which  the  master,  after  consultation  with  the 

creW|  proceeded*    On  her  arrival  there,  it  became  neces* 

ftary,  for  the  purpose  of  ascectaining  the  cause  of  her  leaking, 

to  discharge  the  cargo,  which  was  done  accordingly,  and 

surveys  of  the  ship  having  been  held,  it  was  found  expedient 

to  remove  the  copper  sheathing,  in  order  to  get  at  the 

back^  which  was  done,  and  the  ship  was  repaired,  new 

caulked,  and  re-fitted  for  sea*    Witboat  these  repairs,  she 

could  not  have  proceeded  on  her  Voyage*    The  master  not 

having  any  other  meana  of  defraying  the  expences  of  the 

repairs,  sold  part  of  the  cargo  for  that  purpose,  and  the  ship 

then  proceeded  or  her  voyage,  and  arrived  in  safety  in  her 

port  of  discharge  in  Europe,  where  the  remainder  of  her 

cargo  was  duly  delivered.    The  defendant  paid,  in  respect 
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of  hiB  subscription  of  the  policy,  as  for  a  general  average        1833. 
km  on  the  goods  insured* 

The  question  for  the  opinioQ  of  the  Court  is,  whether 
the  plaintiffs  at^  entitled  to  recoiFer  as  for  a  total  loss  of  Hobiom. 
the  goods  sold.  If  Ae  Court  sbpuld  be  of  opiuioQ  .in  |he 
affirmative,  the  verdict  to  stand ;  if  otherwise^  a  verdict  to 
be  entered  for  the  defendant,  with  liberty  to  either  party 
to  turn  it  mto  a  special  verdict. 

f^.  Pollock,  for  the  plaiqtiff.  l^e  question  in  this  case 
js,  whether,  under  all  the  circumstances,  this  is  a  total,  or 
an  average  loss,  and  the  object  of  presenting  it  to.  the  Court 
in  the  present  shape,  is  to  obtain  a  review  of  the  decision 
in  Powell  v.  Gudgeof^  (a).  The  point  certainly  depends 
Upon  whether  the  loss,  either  total,  or  average,  was  occa- 
sioned by  the  perils  of  the  sea,  so  as  to  justify  a  claim  dn 
the  underwriters.  If  the  plaintiff  had  been  made  acquainted 
with  the  bjury  the  vessel  had  received  at  the  time  when  she 
was  actually  in  distress,  and  consequently  disabled  from  per- 
forming her  v6yage,  it  is  quite  clear  that  he  would  then 
have  been  entitled  to  abandon.  The  doctritie  of  abandon- 
ment has  been  considerably  narrowed  by  some  recent  deci- 
sions, but  not  so  far  as  to  deprive  the  assured  of  the  be- 
nefit of  it  under  the  circumstances  of  such  a  case  as  this. 
It  has  always  been  held,  that  pressing  danger  will  justify 
abandonment,  and  that  the  immediate  prospect  of  a  total 
loss,  is  in  effect  a  total  loss  for  that  purpose.  In  the  pre- 
sent case,  there  ^as  [dressing  danger,  and  a  prospect  of 
loss,  and  damage  actually  ensued ;  and  therefore  it  seems 
to  be  within  the  rule.  In  the  result,  indeed,  the  goods 
were  placed  in  a  state  of  security,  aud  that  fact  is  commu- 
nicated to  the  assured  ;  but  where  was  the  place  of  security  { 
At  a  great  distance,  and  wholly  beyond  his  reach ;  and  it 
vras  perfectly  useless  therefoire  to  tell  him  that  tlie  goods 
were  safe,  unless  it  could  also  be  shewn  that  they  were 
within  his  reach,  and  that  he  might  ultimately  obtain  pps^ 

(fl)  5  M*  4  S.  iss. 

VOL.  111.  N 
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10dS.       session  of  them  withoat  any  increase  of  risk,  trouble,  or 
ezpence.    This  has  been  repeatedly  held  to  be  Ae  rule,  with 


SAmeov 


.HOBtOW* 


«.  respect  to  the  ship,  and  on  what  principle  can  a  diffelrent  rule 

be  propounded  with  reference  to  &e  cargo?  The  effect 
upon  the  plaikitiff  here,  was  precisely  that  of  a  total  loss. 
If  he  had  abandoned  at  the  time  when  the  ship  and  cargo 
were  in  this  situation,  as  he  might  legally  have  done,  but 
which  from  the  very  circumstances  of  the  case,  being  at  a 
distance,  he  was  unable  to  do,  it  is  clear  the  defendant 
would  have  been  liable  upon  the  policy ;  and  what  differ- 
ence can  the  omitting  to  abandon  make  ?  The  goods  do 
not  reach  him;  they  are  to  him  lost  and  annihilitted,  and /is 
that  loss  was  occasioned  by  the  perils  of  the  sea,  it  is  but 
just  and  reasonable  that  he  should  have  the  same  clain> 
against  the  underwriters,  as  he  would  have  had  if  be  had 
abandoned,  or  if  the  cai^o  had  actually  perished,  ^Bay^ 
ley,  J.  Suppose  that  to  have  been  so,  who  would  have 
been  liable  for  the  expence  of  repairing  the  ship?]  The 
cargo  itself  would  have  been  liable  for  the  repairs,  and  the 
captain  had  a  right  to  sell  or  hypothecate  a  portion  of  it  suf- 
ficient to  raise  the  sum  required ;  that  was  decided  in  the 
case  of  the  Gratitudine  {a),  and  the  rule  is,  that  the  cap- 
tain always  has  that  right,  where  the  exercise  of  it  is  ne- 
cessary for  the  preservation  of  the  ship  and  cargo.  Here 
the  ship  and  cargo  had,  from  the  perils  of  the  sea,  become 
in  a  state  which  rendered  it  impossible  they  should  reach 
their  place  of  destination  without  a  repair  of  the  ship ;  if 
no  repair  took  place,  the  result  was  a  total  loss  of  all  the 
goods,  because  all  were  prevented  from  reaching  the  as- 
sured ;  if  part  were  sold  in  order  to  preserve  the  rest,  then 
there  was  a  loss  still  in  respect  of  that  part, 

Campbell,  contri^,  was  stopped. 

The  Court,  adhering  to  the  authority  of  Powell  v.  Guet- 
geon,  were  of  opinion  that  this  was  not  a  total  loss,  and 

(tf)  3  Rob.  Adm,  Rep.  SiO. 
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etwtmij  not  a  loes  wiring  fimii  perils  of  Aemt^  and  tfaera-       1M9. 
Sore  gn? e  judgment  for  llie  plaiQtiffa»  leaving  it  to  the  de- 
fiendnat  to  lia?e  a  special  verdict  if  he  thoiiglit  proper. 

Judgment  for  the  defendant  (a). 

(a)  Vide  5  M.  &  S.  47,  and  ante,  vol.  i.  p.  S34. 


94Re(JV 
Heatoa. 


ScKACB,  Gent  onr>  &c.  v.  WhittinotoNi  Gent*  TVmiay, 

one,  Jic.  •'•««^-' 

xlwSSUMPSIT  for  an  attome/s  bSl.    Plea»  non*assump«  An  attorney 
ait.    At  the  trial  before  ^&6o<^,  C.  J.,  at  the  adjourned  a^t^tTJoba- 
MiMletex  Sittings,   after  Easter  Term,  it  appeared  that  cUe^  u'pri! 
plaintiff  and  defendant  were  both  attomies,  die  former  re-  "»^iy  «■>>*« 
aiding  9iBath,  and  the  latter  jnGloucestenhire.    Plaintiff  for  hulSu! 
was  solicitor  to  a  commission  of  bankrupt,  which  had  been  ^rkDows  tiio 
sued  out  against  one  Budgen,  and  defendant  was  solicitor  ^"JJ^^p*®!^^® 
of  a  Miss  Smallcombe,  mortgagee  in  possession  of  certain  client ;  but  to 
landed  estates  belonging  to  the  bankrupt.    It  becoming  ne-  ait  u  givcn'^u 
cessaiy  that  these  estates  should  be  sold,  defendant,  by  ^2"j^°  ^^ 
direction  of  his  client,  Miss  Smallcombe,  wrote  ta  plaintifi^ 
commissioning  him  to  effect  sale  of  the   property,  which 
he  endeavoured  to  do,  but  ultimately  the  sale  did  not  take 
place^  and  for  his  trouble,  this  action  was  brought.    Plain- 
tiff knew  that  Miss  Smallcombe  was  mortgagee,  and  that  ^ 
defendant  was  employed  as  her  agent,  but  he  made  out  hb 
bill  in  the  first  instance,  to  the  defendiint  personally,  and 
afterwards  delivered  a  bill  to  Miss  Smallcombe.  A  letter  from 
the  plaintiff  to  the  defendant  was  read  in  evidence,  from 
which  it  appeared  that  the  former  kaew  that  Miss  Small-' 
combe  was  mortagee,  and  there  was.  no  evidence  of  any  per- 
sonal undertaking  by  the  defendant,    to  pay  the  amount  of 
the  plaintiff's  bill,  nor  of  any  privity  between  the  plaintiff 
and  Miss  Smallcombe.    Upon  this  evidence,  the  case  was  left 
to  the  Jury,  with  directions  to  tliem  to  consider  who  had  em- 

N  2 
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18iSi  plojed  die  plaintiff,  and  to  whom  he  was  giving  credit;  and 
if  they  should  be  of  opinion  that  defendant  was  the  person^ 
to  find  for  the  plaintiff.    The  Jury  found  for  the  plaintiflL 


SCKACS 
TOM. 


Campbell  now  moved  for  a  rule  to  shew  cause  why  the 
verdict  sh6uld  not  be  set  aside  and  a  new  trial  granted,  on 
the  ground  that  the  learned  Judge  had  left  that  to  the  Jury 
as  a  question  of  fact,  which  he  ought  himself  to  have  de* 
cided  as  a  question  of  law,  namely,  which  of  the  parties 
bad  rendered  himself  liable  for  the  plaintiff'a  bill,  die.de* 
fendant,  or  his  principal, .  the  mortgagee.  It  is  quite  clear 
that  the  defendant  was  a  mere  agent  in  the  whole  transac- 
tion, and  rf though  au  agent  may,  by  certain  acts  of  his  own, 
render  himself  liable  instead  of  his*  principal,  it  is  not  com- 
petent to  a  third  person  to  do  so,  nor  to  transfer  his  original 
claim  upon  the  principal,  and  fix  it  upon  the  agent.  Tlie 
only  question  hi  the  cause  was,  who,  under  the  circum- 
stances, was  by  law  liable  to  pay  this  bill,  and  it  is  clear 
that  the  principal  was  liable,  unless  the  defendant  by  any 
personal  undertaking  or  any  other  act  of  his  own,  had  taken 
upon  himself  the  responsibility  of  his  client,  which  he  cer- 
tainly never  did.  He  cited  Burrell  v.  Jone$  (ja),  and  Iveson 
V.  Conington  (6). 

Abbott,  C.  J.-^I  told  the  Jury  at  the  trial,  that  the  ge- 
neral rule  in  cases  of  this  nature  was,  that  a  creditor  should 
look  to  the  principal  and  not  to  the  agent,  for  the  payment 
of  hb  debt,  but  that  there  were  some  exceptions  to  that 
rule,  and  I  left  it  to  them  to  consider  who  was  the  person 
that  gave  the  order,  and  to  whom  the  plaintiff  gave  credit. 
They  were  of  opinion  that  the  defendant  gave  the  order^ 
and  that  the  plaintiff,  from  the  first,  looked  to  him  as  his 
employer ;  I  was  satisfied  with  their  decision  at  the  time^ 
and  I  cannot  say  that  I  see  any  reason  to  be  dissatisfied  with 
it  now. 

(«)  3  B.  4;  A.  47.  (6)  Ante,  toI<  i.  p.  307. 
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Baylby,  J.— It  is  quite  clear  from  the  evidence,  that        X82a, 
the  defendant  was  the  perscm  who  authorised  the  plaintiff  to      ^^%*^-^ 
«ct»  and  that  the  phuntiff  had  no  personal  communicaMon      ^^^^' 
with  the  mortgagee.    I  am  therefore  of  opinion  that  this    V'mia»i 
case  was  proflecly  left  to  the  Jury,  and  that  they  have  found 
»  right  veiidict.    An  agent  niay  bind  Jiimself  even  in  cases 
where  ihe  principal  is  knowa;  and  Iibeliese  among  attor- 
jiies,  the  usual  practice  is,  where  buaineas  is  dpne  by  one 
for  another,  for  the  one  to  look  to  the  other  for  payment^ 
without  any  reference  to  the  client,  of  whom,  in  general, 
Ihe  agent  knows  nothing,     if  the  defendant  intended  to 
devi;lte  fixira  this  practice,  and  to  render  his  client  alone 
responsible,,  he  should  have  commuoici^  that  intention  (o 
Ihe  plaintiff  when  he  first  retained Jiim  to  act;  fpr  otherwise 
the  plamtiff  wquld  naturally  look  to  hjun,  and  to  him  only, 
for  the  p^yrfooit  of  his  bill.    The  retainer  came  exclusively 
from  himself,  and  to  all  appearance  was  given  in  the  ordinary 
coivrse,  and  upon  his  own  accoyut*    llfi  is  therdbre  prJL<- 
marily  liable. 

HoLEpYP,  J. — An  attorney  is  not  to  be  considered  ia 
the  mere  light  of  a  servant  or  agent  to  the  same  degree 
that  other  general  agents  are.  In  this  case,  if  the  defen- 
dant had  any  doubt  whether  the  plaintiff  considered  himself 
as  acting  for  him,  or  for  the  mor^agee,  he  was  bound  to 
inquire  intp  the  fact,  $nd  to  set  the  plaintiff  right  if  he  waf 
proceieding  under  aiiy  QiistakeQ  nption  o^  tha)  subject. 

Best,  J.— This  was  entirdy  a  question  of  fact,  to  whom 
did  the  plaintiff  give  credit,  and  the  Jury  have  decided  it 
correctly.  The  credit  was  undoubtedly  given  to  the  attorney^ 
for  the  name  of  the  client  was  not  mentioned  when  the 
order  to  do  the  business  was  ^ven.  He  could  not  possibly 
expect  therefore  to  look  to  her  for  payment. 

Rule  refusfd. 
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^•dap,  Upston  t.  Marshall. 

June  3. 

AMn  of  e«.     Assumpsit  oo  «  ImU  of  exchange  for  50f .  by  the  iB- 
on  2ist  Dttan-  doraee  aganst  the  acceptor.    At  Che  trial  before  JlbbaU, 
mn£, ^7oT     C*  J-  At  the  Middletex  Sittings  after  last  Term,  it  appealed, 
•huV*^"  *to*"  *****  *®  ***^  '**  qoeslion  ^vas  originally  drawn  on  the  21rt 
and  altered  on  December,  1822,  payable  two  months  after  date,  upon  k 
beforeaocept '  two-shiillng  Stamp.    When  it  was  presented  for  acceptance, 
uice,  to  siBt    ^  defendant  desired  it  might  be  drawn  at  three  months, 
not  require  a  To  this  the  drawer  objected,  but  it  was  agreed  between 
stamp  within    them,  that  the  date  should  foe  altered  from  the  2Tst  to  the 
cf  laT'  ^        ^^^*  December,  so  that  it  should  not  begin  to  run  until  ten 
days  after  the  bill  was  in  fact  accepted,  but  still,  on  the 
face  of  the   instrwiient,   it  appeared  to  be  payable  two 
months  lAer  date.    It  was  objected  for  the  defendant,  thkt 
the  stamp  was  insufficient,  and  therefore  the  plaintiff  must 
be  nonsuited.     By  55  Geo.  S.  c.  184,  Schedule,  Part  I, 
title  **  Inland  Bill  of  Exchange,''  eveiy  bill  exceeding  90l. 
and  not  exceeding  30^.  drawn  at  a  date  exceeding  two  months 
lifter  date  or  sixty  days  after  sight,  was  made  liable  to  a 
stamp  of  two  shillings  and  sixpence ;  and  though  this  biH 
appeared  upon  die  face  of  it  lo  be  accepted  at  a  date  re- 
quiring a  two-shilling  stamp,  yet  as  by  the  alteration  it  had 
in  fact  been  made  to  bear  a  date  requiring  the  larger  stamp, 
it  was  clearly  withm  the  spirit  of  the  act.     The  learned 
Judge  however,  over-ruled  the  objection,  and  the  [daintiff 
had  a  verdict. 


Martyaii  now  moved  to  enter  a  nonsuit  for  the  same  ob- 
jection. He  admitted  that  the  bill,  upon  the  face  ofH, 
M-as  payable  at  two  months  after  date,  and  was  so  far  pro- 
perly stamped  with  a  two-shilling  stamp ;  but  he  contended, 
that  as  the  date  had  been  altered  at  the  time  when  it  was 
accepted,  from  which  time  it  had  in  fact  two  months  and  ten 
days  to  run,  a  larger  stamp  became  necessary,  and  therefore 
no  action  could  be  maintained  upon  it. 


Umtor 
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Abbott,  C.  J.— We  are  to  put  such  a  constructioa  itsa, 
up(Mi  the  stamp  acUi  as  shall  have  the  effect  of  preventiiig 
firauds  upon  the  revenue;  but  at  the  same  time  we  are  not, 
by  guardbg  aga^t  the  possible  loss  of  sixpence  to  the  Ex- 
diequer,  to  put  such  a  construction  upon  this  act  as  will 
enable  one  dass  of  his  Majesty's  sulgects  to  defraud  aa« 
Pthen  We  ar«  to  look  to  the  date  of  the  bill,  and  to  attend 
to  the  Ume  whep,  4ipoa  the  face  of  it,  il  is  to  take  effect 
sm  a  aecuiit/  for  money.  Lpokiiig  at  this  bill,  it  appeals 
upoa  the  face  of  it,  jtohave  the  proper  stamp  directed  M 
the  schediife. .  If  this  be  a  fraud,  it  is  in  the  pp^ver  of  the 
legislature  to  prei^nt  it,  by  imposing  penalties  upon  of- 
iendejrs;  but  }he  miachief  to  .commerce  would  be  incalcu- 
lable if  we  were  tp  hold,  that  a  bill  Aaaid  become  ntbeify 
qu|l  aod  void  ia  the  hands  of  a  bo9&  fide  bolder,  because 
after  it  wu  drawn,  and  before  accepta9oe^  the  date  was 
«bered  by  putting  it  forward* 

Hoxuf^Y^s  J.  (a)— -This  oigectioB,  if  it^were  te  prerai, 
would  amount  to  a  forfeiture  of  the  money  mentioned  in  the 
bill,  apd  would  affect  third  persons  with  whom  the  bill  was 
n^rociated,  which  would  be  extremely  uqjust  as  against 
persons  perhaps  ignorant  of  the  transaction.  We  are  bound 
tq  Iwfi/i  XQ  the  day  ot  the  date  of  the  instrumenit  itself,  and 
as  it  appears  that  this  bill  does  not  exceed  two  months  from 
the  date,  U  has  the  proper  stamp  required  by  law. 

Best,  J.comcnrred. 

Rule  refused. 

(«)  Ayky,  J.  was  absent. 
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ifisa.  


9r«*i««r«y,    Aticins  and  Another,  Executors  of  John  Atkins^^  de- 
Jmm€4.  peased,  v.  H.  Tbedgold,  R.  Tbedgold,  J.  Ralfe, 

aid  J.  Knight,  Executors  of  John  Tbedgold,  de- 
ceased. 

mike  Wiot   A^'^^MPS'T  OB  three  joint  and  several  promiseoiy  notes. 

^d  Lvena°    made  by  the  tealBtor  John  TredgM,  and  his  son,  the  de- 

S^^dlfter  f^^'*"^^  ^bert  TredgoU.    The  Brst  and  second  note  wei« 

the  lapie  of     respectively  dated  the  17th  January,  1806,  one  for  300/.  and 

BIX  yeftn  ifl*        ■  •       i» 

dies.  leaviDg     the.  Other  for  200/.  payable  on  demand,  with  interest ;  and 

Mecuton;****    ^^^  *H  Was  dated  17th  January^  1809,  for  800t,  payable 

qnentiy 'pays'   *"  ^^e  manner.  The  declaration  contained  ten  counts.  The 

interest  on  the  ^rst  three  were  Upon  the  three  notes  respectively,  averring 
note,  not  in  •       .       i  r  j9  o 

his  executorial  ^  proous^  by  tlie  testatOf  John  TredgM^  in  his  life-time; 

peJiJSJiuv  M^i  *®  ^^^  ^^^^  w***^  money  counts,  averripg  a  like  promise  by 

maker  of  the    the  testator ;  the  eighth  was  on  an  account  stated,  with  the 

note  t— Held,  j  •  ... 

in  an  action  by  testator,  and  averrmg  a  breach  by  him  in  his  life-time,  and 

of  the  payer  ^  ^^^  executors- Since  his  death;  the  ninth  waa  on  tfie  first 
alabtt*!?*?  "^^®'  averring  a  promise  to  the  plMntiflb^  tetftatoiv  by  the 
exftcutors,  al-  defendants,  as  executors ;  and  the  last  was  on  an  Moount 
promUe^by^the  ^^^^^  ^^  ^^  defendants,  with  John  Atkins.  The  defendant 
iSmel^nd  ^^^^""^  Tredgold  suffered  judgment  by  default;  the  defend, 
second,  a  pro-  ant.  Knight,  pleaded  to  the  first  eight  counts;  fint»  Hon 
Swnt^rs^r  MMinipsit,  by  the  testator  John  Tredgold,  and  second,  actio 
tilttlSf  w-  ^^^  accrevit  ipfra  sejK  anpos,  to  the  testetor  John  Ailam; 
nent  within  to  the  ninth  and  tenth  counts,  first,  a  plea  of  non  assuinp- 
intereATjyV   seru"t  by  the  defendants  generally;   and  second,  non  as- 

judia^ntX  «"'"P«^''""^  *»<™  ^^  a°no«;  «nd  to  these  were  added,  pleas 

default)  was  of  ne  unques  executor,  and  of  nulla  bona.    The  other  two 

not  sufficient  %  ^      t             ijt--i 

to  take  the  deteudants  pleaded  similar  pleas,  but  omitting  the  last  two* 

stotnJ'e"  of  i?""  Replications  took  issue  on  all  the  pleas.    At  Oie  trial  before 

Slru^e'^x.  i^**""^^'  ^"^-  ^^  ^^^  LoHrfon  Adjourned  Sittings  after. last 

^cutori.  Trinity  Term,  after  the  usual  evidence  qf  hand«writ}iig,  it 

was  proved,  that  the  testator  John  Tredgold  died  in  1810, 

being  more  than  six  years  before  action  brought,  but  that 

iu  the  year  1816,  Robert  Tredgoldhn  son  paid  one  year's 
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JQltmt  thai  dne  on  all  tho  notes.  There  yna  no  etidence  litt. 
4rf  anyproinise  by  die  defendants  to  Ihe  plaintiff's  testator^  Atwm 
in  their  character  of  esecutors,  nor  waa  there  any  e^dence 
lo  shew  that  Oe  defendant  Knigkt  had  ever  acted  as  ex- 
'ccntor^  although  he  was  named  one  of  the  executors  of 
Jakn  IVa^go&fs^will.  On  this  endence  it  was  contended, 
4hal  Ibero  waa  no  ease  q^ainst  the  defcndants,  to  take  the 
case  out  of  the  statute  of  Limita^ons,  and  the  Jury,  under 
tho  diaactaensof  the  learned  Jw^,  found  dieir  verdict  for 
Iheaefcudann. 

lAjUkkmlmaM  Term  hst,  Gttmey  obtttped  a  rule  nisi  for 
U'uew  trial,  and  now  on  shewmg  cause, 

The  Couut  asked  the  plaintiff's  couusel  whether  the^ 
<ouId  distinguish  this  case  in  principle  from  Pittam  t.  Fos- 
ter {g). 

GuTMy  and  Sfibyn  m  support  of  the  mle,contefided,  that 
•FaMa^i  v.  Foder,  though  in  some  degree  applicable,  went 
•leo  fir,  and  wouM  on  examination  be  found  to  tmdermine 
^ttt  principle  on  which  it  assumed  to  rest.    Tbe  effect  of 
jdnt  decision  is,  that  a  new  promise  after  the  statute  of 
luBlitBlions  has  run,  creates  a  new  caute  of  action.    The 
<iperathni  of  the  statute,  however,  is  not  toextroguish  the 
-original  demand ;  it  only  suspends  the  remedy,  or  operates 
us  presumptive  payment.    If  a  fresh  promise  is  to  operate 
us  a  new  cause  of  action,   then  it  would  be  necessary  to 
fsund  the  declaration  on  that  new  promise;  but  the  course 
of  pleading  hitherto  adopted  would  not  warrant  that  prac- 
tice.   Where  theeUtute  of  Limitations  is  pleaded,  the  only 
i^nestiM  is  whether  the  statute  has  been  waived  by  a  new 
promiiM  after  six  years.    Here  RoheH  Tredgold  has  waived 
itl«0  statute  by  paying  interest  on  the  notes,  and  fVhitcomb  v. 
Whiting  (b),  is  an  express  au^ority  to  shew  that  the  ac- 
knowledgment of  one  of  the  makers  of  a  joint  and  several 
promissory  npte,  takes  the  case  out  of  the  statute  as  against 
(a)  Aate,  vol.  u.  365.  (b)  Doag.  651. 
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S^*v^  against  aogr  of  the  Qfl^sj^  Tb^s^.mt^a  ave  jdnk  and  atp«^ 
Atsir*  |^(^^  qq j  iiig  pimoise  by  Rob^ri  becomea  ^  prooMae  4if 
Trxmo&».  Johtf  Tredgold  the  t^tor,  Heie  diere  ia  a  joait  dnty^  and 
Cheetham  v«  ^jvt<(a)di9ckieaj  that  iheae  ia  no  difference  in 
this  reape^t  betweep  a  bond  am)  ^  pfomiAaaiy  no(e»  the.  pay«- 
la^njt  by  9qe  being  payment  by  all*  The  queation  .then  is, 
\ybetber  tbe  pioofose  of  Robert^  iwbich  would  be  binding  on 
John  Tredgoldt  if  he  wei«  alive,  has  the  eifect  of  rendering 
his  executors  liable  without  any  express  pronoite.  on  Ibeir 
part.  They  are  clearly  liable  in  this  way: — ^The  effect  of  the 
subsequent  promise  by  Robert  Tredff>ld,  ia  to  revive  the 
debt,  and  when  once  xevived,  it  revives  widi  i(  all  its  original 
obligations,  and  takes  effect  from  the  time  of  its  first  ere* 
ation.  Here  the  promise  upon  which  the  pbpitiff  rdies,  is 
taken  out  of  the  original  debt,  and  it  was  necesaapy  to  allege 
the  promise  to  the  plaintiff's  testator.  lAbboit,  C.  J.  Bui 
surely  you  must  shew  that  John  TredgiM  has  promised 
within  six  yc^ats.]  Ttie  effea  oi  Robert  TnidgMn  prwnise, 
is  to  revive  the  debt,  and  when  onpe  revived,  all  the  liabifi- 
ties  to  pay,  attach  upon  the  makers  or  their  executon. 
Here  there  is  an  implied  contract  growing  out  of  an  original 
contract.  When  once  there  is  a  debt  shewn  to  be  duo  from 
the  testator,  the  law  implies  a  promise  from  his  exnontora. 
{J3ay%,  J.n-But  ypu  imfjy  the  d^bt  to  be  due,  not  from 
John  Tredgold,  but  from  his  executors.  It  must  be  due 
from  his  executors  if  at  alL]  When  once  the  debt  is  leviveii^ 
it  stands  as  an  original  uncancelled,  unextinguiiM  debt  ^ 
the,  testator,  and  conseqninitly  binding  on  bis  eiecutoi9. 
They  distinguished  this  case  frpm  Deane  v.  Cfnne  ((),  S^m- 
rell  V.  Wine  (cX  and  Ward  v.  Hunter  {d^  because  here  there 
was  a  person  in  a  condition  to  promise,  and  therefore  the 
case  was  within  the  doctrine  of  Whitcomb  \.  fVkitwg,  and 
they  relied  upon  Yea  y,Fouraker{e),  and  Lee^r  v.  TeUon  (f). 

(a)  1  Boa.  &  Pul.  630.  (c)  6  Tatint.  «16. 

{b)  1  Salk.  98.  6  Mod.  309.  Seq  (<0  3  Cast,  409. 

HyiUnff  V.  Haatingi,  i  Ld.  Raym.  (f )  2  Burr.  1099. 

589.  and  Hickmun  ▼.  H'alker,  Wll- '  (/)  16  East,  420. 
icf,  t9. 
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[£.  .Xamtj  who  tni^  eommel  alone  for  die  defSnufanl       tms. 
JTfl^i/,  siiggailed  dial  llMre  was  anollier  difficulty  with  re-      ^^^v-w 
apect  to  theatale  cf  the  record  which  had  not  been  adverted      ^'^]^ 
lo,  Mtiely,  Aat  the  record  aTenred  a  promia^  bj  afi  the  do-    TasDooiA. 
Jendaotfl "as  execaton  of  JoknTreJgoU,  whereas  it  distinctly 
appeared  in  evidence  Aat  Knighi  never  was  an  execiitoc 
This  was  intended  to  be  taken  as  a  prelimtnary  objection  to 
prevent  others  arising.]    It  is  tme  that  Knighi  pleaded  ne 
unques  execator,  but  the  plaintiffs  reply  diat  he  vras  ei- 
eeiitor^  and  the  testator's  will  was  produced  in  which  he  was 
named  as  an  exeoator,  and  that  is  prim&  fiacie  evidence  thit 
lie  is  sued  in  the  proper  character,     [fiayfejfi  J*    Does  the 
will  alone  make  him  ezecutoTi  unless  you  rfiew  that  he  acts 
and  takes  upon  himself  the  adminbtration  2]    In  answer  to 
tins,  fVentwortKs  Executor,  c.  15.  p.  184,  was  dted. 

Copbjff  S.  O.,  <widt  whom  vras  Searkii),  contril,  for  die 
defendants  H.  Tre^ld  and  Ralfe,  confined  himself  to  the 
question  arising  on  the  Statute  of  L4initations ;  and  after 
dtbg  Brandram  v,  JVhoHon  (a),  be  was  sto|iped  by  the 
Court. 

E.  Lawet,  for  the  defendant  Knight,  was  also  stopped. 

Abbott,  C.  J.-^-Tle  phuntiA  have  declared  in  several 
counts  on  duree  promissory  notes,  alleged  to  have  been  made 
fey  John  Tm^oU  in  his  life-time^  and  in  another  count  b 
die  usual  form,  that  John  Tredgold  in  his  life-time  promised 
to  pay  the  same  neles.  To  tbat  part  of  the  declaration 
diere  is  a  plea  that  John  Tredgold^  never  promised  to  pay 
within  SIX  years.  It  appears  in  fact,  that  be  had  been  dead 
-greyly  more  dian  six  years  before  the  action  was  com- 
meaced.  It  is  clear,  therefore,  diat  no  promise  could  have 
been  made  by  him  to  support  this  action,  and  consequendy 
•diose  counts  must  be  put  out  of  the  question.  Then  another 
icouat  upon  which  the  plaintiffs  rely,  alleges  in  substancsi 
(a)  1  B.  Sr  A.  463. 


S04  CASBS  IN  tHE   KIKG*S  BENCH, 

less*  Ikat  John  TredgoU  in  his  life^ttine  iiad  miide.these  promis-* 
^^^^''^^  isory  noteSi  nvhereb j  he  became  liable  to  pay  to  Jakn  Aikms, 
\^  ^  Whose  representativea  the  plaintiflb  ace,  certaiiL  sams  of 
TaBP«ot9.  .money;  that  he  died  leaving  those  sums  unpaid;  that  the 
defendants,  as  his  execotors,  had  knowledge  of  that  fact» 
and  in  consideration  diereof^  promised  to  pay.  .  The  ques- 
tion i^  whether  there  has  been  evidence  given  in  this  case 
of  a  promise  by  the  executors,  qua  executors.  Now  I  can- 
•BOt  accede  to  the  argument,  that  the  mere  existence  of  a 
•debt  owing  by  a  testator,  is  of  itself  evidence  of  a  promise 
by  the  executor  to  pay  it.  We  must  .therefore  seek  for  evi- 
dence elsewhere  of  a  promise  by  the  executors.  It  howevec, 
•can  find  none.  The  only  evidence  is,  that  Robert  TredgoU, 
who  is  one  of  the  defendants  and  one  of  the  executors,  and 
4vfao  was  himself  «  joipt  maker,  did,  in  the  year  1816,.  pagr 
a  year's  interest  on  the  notes.  The  Jury  found  that  he  paid 
4he  interest  not  as  executor,  but  in  his  own  right  ;-*-that 
hct  was  proved  in  evidence.  Then,  as  there  is  BM>thipg  tp 
bind  the  defendants  in  the  character  of  executors,  I  own 
I  should  M  great  difficulty  in  saying,  independently  of  the 
Statute  of  .Limitations,  that  the  plaintiffs  had  made  out 
their  case.  But  the  defendants  further  plead,  that  they  did 
not  promise  within  si;K  years,  and  going  back  to  what  I 
originally  said,  if  reliance  is  placed  upon  the  existence  of 
the  debt  at  the  death  of  the  testator,  as  evidence  of  a  pro- 
mise by  the  executors,  still  the  Statute  of  limitations  is  a 
valid  defence,  the  testator  having  died  ten  years  mnce«  The 
question  then  is,  whether  the  payment  by  Robert  TredgpU 
of  interest  upon  the  notes  in  his  own  right,  and  not  as 
executor,  aflfor^s  evidence  of  a  promise  bioding  pn  his  co- 
executors.  I  think  it  does  not  afford  evidence  of  a  promise 
by  them  to  pay  at  any  time,  but  at  all  events,  I  am  quite 
clear  it  does  not  take  the  case  out  of  the  Statute  of  limita- 
tions. The  case  of  Whiicomb  v.  Whiting  (a),  which  decides 
generally,  that,  an  acknowledgment  by  one  of  several  drawers 
of  a  joint;  and  several  promissory  note,  takes  it  out  of  the 
(n)  Dang,  66?. 
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Statute  df  limitations  agaiofit  the  others,  does  not,  in  my  1MS» 
opinion^  support  this  action.  It  is  not  necessary  to  say  now 
whether,  if  that  case  should  ever  come  to  be  further  con- 
sidered, if  w6uld  be  found  consistent  with  law,  (aldiough  TaBD«o&». 
there  is  a  hter  case  (a),  which  is  in  some  degree  at  variance 
vridi  it),  yet,  I  am  .warranted  by  Lord  ElUnboro^k  in  ^b- 
serring,  that  tAing  it  to  be  kw,  we  ought  not  to  be  bound 
by  it  one  iota  beyond  its  own  proper  limits  That  was  the 
case  of  a  payment  on  account  by  one  of  several  persons  who 
were  originally  liable,  and  that  was  conridered  as  evidence 
of  a  promise  by  all*  Here  we  are  called  upon  to  go  one 
step  further,  and  to  consider  payment  of  interest  by  one, 
originally  liable,  as  evidence  of  a  promise  by  several,  not 
originrily  liable  in  their  own  right,  but  alieno  jure,  as 
execut^irs  of  another  person.  I  drink  we  ought  not  to  go 
that  length,  for  if  we  did,  it  might  introduce  great  incon* 
venience  in  the  adnnnistration  of  the  aflairs  of  a  testator^ 
which  is  ahready  attended  with  sufficient  peril  to  those  called 
upon  to  act  m  the  chaiacler  of  ex^utors.  It  mig^t  indeed 
produce  great  hardship  and  injustice  byleaving  executors 
absolutely  without  defence  in  many  cases.  Suppose  an 
executor,  after  muting  a  considierable  length  of  tim^  and 
being  perfectly  satisfied  that  no  further  demands  at  law  can 
be  made  against  his  testator's  estate,  and  after  haviiq;  fuHj 
administered,  it  turns  out  (without  any  knowledge  on  his 
party  that  another  person,  originally  liable  as  well  as  the 
testator  upon  a  promissory  notb,  has  paid  interest  or  a  smaH 
portion  of  the  principal,  whereby,  after  the  lapse  of  rix 
years,  he  acknowledges  die  debt  still  to  be  due :  is  that  to 
be  held  as  evidence  agunst  him,  who  stands  merely  in  a 
representative  character,  and  who  upon  a  plea  of  piene  ad- 
nunistravit,  can  derive  no  advantage?  Surely  not;  and  we 
shall  lay  down  tio  such  doctrine  in  the  present  case.  Having 
respect  to  the  general  rules  of  law,  and  being  called  upon 
to  lay  down  a  general  rule,  I  think  we  are  not  warranted  in 
tetending  Whitamb  v.  fVhiting  to  the  case  of  an  executorj 
(fl)  BrMNTnna  w,  trhartoUf  l  B.  &  A.  463. 
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1M8.        I^heicby  a  poisible,  and  by  no  aieaai  M  improbabk  iHebo* 

^^v^^      Temenoe  may  arise,  by  rendering  eaecutora  zmd  admimitra 

^^"*      tors  liable  to  pay  out  of  dieir  own  pockets,  stuns  whicb 

TiRBDoouy.    ibey  cannot  compel  the  re-paymeat  of,  but  by  litigatioii; 

Aereby  creatiag  modi  delay,  confiisioi^  and  perplexity, 

wbich  ought  to  be  aT<Mded|  in  order  to  render  the  daty  aa 

litde  burdiensome  as  possible  to  those  who  take  upon  theoi- 

selves  the  office  ot  executor  or  adaumstratcNr.     For  these 

usasons  I  am  of  opinion  that  diis  nde  on|^  to  be  dts« 

laiarged* 

Batlby,  J.^^My  opinion  (is  not  founded  on  Pkiam  v. 
Fosier,  but  on  reasons  independisnt  df  dutt  case.  Heiw 
die  declaration  is  framed  on  pronuses^  by  John  l^redgM 
in  his  life-time,  and  by  the  executors  after  his  death;  and 
unless  the  plaintiffs  are  entitled  to  recoveri  by  producing 
evidence  which  takes  the  case  out  ot  the  statute,  either  on 
one  or  the  other  set  of  promises,  they  must  fail.  They 
cannot  take  it  out  as  to  the  pronuse  by  the  testator,  because 
he  has  been  dead  ten  years.  But  it  k  insisted^  that  the 
case  is  out  of  the  statute  as  to  the  executors,  on  the  ground 
Aat  one  of  the  executtm  who  had  joined  in  tbe  promiesorf 
notes,  has  made  a  payment  of  iuterast  witfam  six  years, 
which  operates  in  law  as  a  promise  by  all  die  eaeculors.  I 
do  not  tlunk  that  such  is  the  legal  effect  of  that  paymont. 
Whiicomh  v.  Whiiing,  is  certainly  a  veiy  strong  case.  Wh»* 
dier  It  does  not  go  bqrond  the  limits  of  law,  is  a^uestiQii 
which,  whenever  a  case  like  it  shall  cohm  to  be  purely  au4 
by  itidif  considered,  may  require  revision.  1  can  well 
understand,  diat  if  an  action  is  brought  joindy  against  tvnv 
a  promise  by  either  maybe  considered  as  taking  the  cijsa 
but  of  the  statute,  but  I  thiidc  the  priadple  cannot  be  car* 
ried  further,  by  saying  that  it  ihall  have  the  same  effect 
where  the  note  is  not  binding  on  both,  but  a  separate  note 
binding  upon  each.  But  there  are  two  grounds  on  whioh 
this  case  b  distinguishable  from  Whiicomh  v.  WhUing*  One 
is,  that  the  statute  would  discharge  JeAii  TreJ^ld,  because 
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the^pftyinent  in  qQeslSon  wan  made  after  lie  iKma  dead;  and  lIStB. 
the  other,  dmt  JBo&ftt  f nedlg'oM  Who  ftiadtf  H  was  originalTy 
liahie  on  the  notei.  The  htest  of  Ike  notes,  in  point  of 
date,  is  January,  1809,  and  the  statute  Woiildhave  operated  TaioeoLD, 
UB  a  discharge  in  Janmry,  11815 ;  and  it  is  not  untit  May, 
1816,  tfiat  Rdbert  J^edgM  paid  the  interest.  At  that  fime, 
therefoiie,  John  TredgM  ceased  to  be  liable ;  and  i%  was 
not  competent  for  Ro6&(,  by  a  promise  which  he  made  at 
diat  period,  toMng  aO  obligation  upon  hisTaihei^s  execu- 
tors. For  the  reasons  stated  by  the  Lord  Chief  Justice,  1 
fJso  thidk  it  would  work  great  mischief^  and  produce  great 
confittioQ  in  the  administration'of  the  assets  of  a  testator, 
if  We  wei^  to  allow  die  promite  made  by  one  person  who 
has  joined  in  a  joint  and  several  obligation,  to  operate  as 
the  promise  of  the  other. 

HoLUoTB,  J.— I  am  of  the  same  opitnon.    Whiiamb 
▼•  if  kiting  is  the  only  case  on  which  any  argument  in  favor 
of  the  plaintiffs  could  arise ;  bat  that  case  has  gone  far 
enough,  and  ought  not  to  be  extended.    Assuming  it,  how- 
ever, to  be  law,  it  is  perfectly  distingoisfaidble  from  thiv. 
There  the  defendant  WkiHng  was  liable  upon*  tte  joint  "pro^ 
ntise  at  ih6  time  die  pir^ment  was  made,  and  die  Couit 
held  that  sufficient  to  take  the  case  out  of  the  statute ;  and 
that  is  the  utmost  extent  to  which  the  argument,  as  to  a 
jomf  and  several  promise,  can  be  carried.    But  in  ithe  pre- 
sent case,  John  Ttedgold  was  dead  at  the  time  the  interest 
Wils  paid.    The  jomt  promise  could  only  affisct  John  Tred^ 
goU  m  his  life-time;  theiiefore,  whatever  promise  JRoAerf, 
the  survivor,  might  afterwards  make,  was  not  a  promne  to 
affisct  John  Tredgold,  lior  his  representatives.   The  doctrine 
contended  for  on  the  part  of  the  plaintiffs,  would  go  to  thb, 
that  where  two  persona  promise  to  pay  a  particuhur  sum, 
after  the  statute  has  run,  the  finesh  prombe  of  one  wilt 
operate  to  revive  the  liability  of  the  other,  and  extend  to 
his  executors.    I  by  no  means  agree  to  that.   The  executors 
in  such  case  may  plead  non  assumpsit  as  to  their  character 
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183S»  ^  ei«calor  i  but  if  they  are  sued  as  execatora  upon  a  pt^ 
^^v^^  ittise.  by  the  testator,  the  plea  of  non  assiuDput  does  not 
™"*  put  in  issue  the  executorial  character,  for  in  that  case  thej 
Tatnaoin.  mugi  plead  ne  unques  executor;  but  if  they  are  chaiged 
upon  a  proinise  made  by  them  in  dieir  executorial  character, 
the  plea  of  non  assumpsit  puts  that  in  issue ;  and  whether 
the  plea  of  ne  nnques  executor  be  pleaded  or  not,  still  it 
must  be  proved  that  they  promised  in  the  character  in  which 
they  are  sued.  That  however,  is  not  done  here,  because 
the  defendant  Kmght  is  found  never  to  have  been  executor. 
Hien  it  is  argued,  that  whether  executor  or  not,  still  he 
may  be  chaiged  as  executor,  because  if  h^  is  named  in  the 
testator's  will  as  an  executor,  the  law  will  imply  a  promise 
in  that  diaracter,  and  call  upon  him  to  dischaige  himself^ 
because  he  is  otherwise  liable  to  be  charged  as  executor^ 
although  he  never  accepted  that  character.  I  doubt  ex- 
tremely that  proposition.  But  it  is  not  necessary  to  go  to 
that  extent  in  the  present  case,  because  Whitcomb  v.  WhUing 
is  distinguifhable  from  this.  There  the  connexion  be* 
tween  the  parties  was  joint,  upon  a  Joint  instrument,  and 
the  payment  on  account  by  one  joint  promiser  was  held  to 
bind  the  other.  Here  there  is  notfaii^  but  a  sqMurate  pro« 
nuse,  which,  at  the  time  it  wasmade,  was  totally  independent 
of  the  other  promiser. 

B£8T,  J^The  case  of  fVbiteomb  v.  WkUing  has  gone 
Id  the  utmost  veige  of  the  law.  No  authority  has  been 
cited  upon  which  it  is  warranted;  Bland  v.  HasUrig(a) 
is  decidedly  opposed  to  it,  and  if  the  point  ahouU  ever 
again  come  under  consideration,  I  think  it  will  be  found 
that  the  doctrine  in  Fentris,  is  more  consistent  with  justice* 

Biile  dischaigad.  ^ 

(«)t  Vent.  151. 
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Ex  parte  CjksAr  HAWKiKlt.  w^Mag^ 

JrLATT,  last  Term,  obtain^  a  rale  to  shew,  cause  vhj  A^MivioCte 

a  writ  of  habeas  corpos  should  not  issue  to  the  comms^nder  ^47.^^1  ^ 

of  his  M^eat/s  ship  Severn^  commanding  him  to  bring  up  which  subjects 

die  body  of  Citsar  Hawktiit^  who  bad  been  convicted  under  foreign  spirits 

«4  Geo.  3.  c.  47.  s.  I,  and  sent  by  virtue  of  3  Geo.  4.  c.  1 10,  forfwture',  ^ 

OD  bcmrd  thAt  ship,  to  serve  in  hb  majesty's  naval  service.  ^^^^.  ^^^^ 
ffM>  i.«  •.  i-i.t-.  ..         ho»ermg.  Sic. 

That  part  of  the  conviction  on  which  the  objections  after*  wiuiin  Uie 
mentioned  arose,  was  in  the  form  following : —  or"£is  kio^ 

f  Be  it  remembered,  that  on,  &c.,  C.  H.  hath  been  duly  ^^  ^^^ 
tonvkted  before  me^  J^  P.  Esq.  &c.,  of  having  been  found  f>e«  of  it,  Uiat 
and  taken  on  board  a  certain  vessel,  to  wit^  a  smack,  subject  victJcl  is  V^ 
and.liable  to  forfeiture  under  the  provisions  of  a  certain  act  ^^'^na'uiat 
of  Parliament,  made  and  passed  in  the  24  Geo.  S.  for  that  **»  vwsci  wm 

■^  ...      not  proceedinf 

the  said  vessel  was  on,  8(c.  found  hovering  within  the  limits  on  her  vojage, 

of  a  port  of  this  kmgdom^  to  wit,   the  port  of  Rye,   in  ther  permT^'^* 

the  said  county  of  Sussex,  and  then  and  there  having  on  ^K'  ^^ 

board,  &c.* 

By  45  Geo.  S.  c.  101.  s.  ^,  every  pel'son,  6ii/9g  a  street 
of  his  Majesty,  who  shall  be  found  on  board-  any  vessel  liable 
to  forfeiture  under  any  of  the  provisions  of  that  or  any 
other  act/  fof  W&nf  found  at  anchor,  ficci,  may  be  taken 
before  a  justice,  and  dealt  with  in  the  manner  therein 
directed;  and 'by  24  Geo.  5.  c.  47-  p.  l,  it  is  enacted,  that 
if  any  vessel^  shall  Ae  found  at  anchor,  or  hovering  within 
the  limits  oC  any  of  the  ports  of  this  kingdomi  or  within 
four  leagues  of  the  coast  thereof,  or  shall  be  disc0vered  to 
have  been  within  the  said  luniu  or  distance^  (not  proceeding 
on  her  voyage,  win^  and  weather  permitting,  unless  jn  case 
of  unavoidable  npcessity  and  distress  of  weather,  of  whieh 
necessity  and  distress  the  master  or  other  pesson  having  the 
command  of  sueb  vessel,  shall  give  notice  and  qwke  proof 
before  the  collector  of  jtfie^  customs  of  any  pqrt  within  the 
limits  of  which  thj^  vesscd  shall  be  found,  immediately  after 

VOL.  III.  .  :o 
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16119.  '  W  urrival),  having  on  board  any  brandy,  8cc.^  shall  be  liable 
^'^^y^^  to  forfeiture.  It  was  objected  that  the  conviction  was  bad, 
lUwKiNfb  ^"^^  because  it  did  not  shew  that  the  defendant  was  a  sub- 
ject of  his  Majestyj  and  liable  to  punishment  for  being  in  a 
l^eseel  found  hoiivring ;  and  second,  because  the  hne  act 
of  hovering  was  no  oflfence,  unless  ihe  conviction  went  ott 
t6  shew  that  the  vessel  was  not  proceediiq;  on  her  voyage, 
wind  and  weather  p^wiitting,  &€. 

JeroU  now  shewed  cause,  and  contended,  first,  that  as 
the  24  Geo.  3.  c.  47.  s.  1.  was  general  in  its  terms,  and  did 
not  mention  subjects  of  hb  Majesty,  the  conviction  need 
iK>t  necessarily  diew  that  the  party  convicted  was  a  British 
Bul^ect.  If  the  defendant  here  was  not  a  British  subject^ 
that  was  matter  of  def^Mice  before  the  Justice,  whidi  he  was 
at  liberty  to  prove ;  but  the  conviction  need  not  shew  the 
fact  affirmatively.  Then  second,  the  statute  comprehended 
three  distinct  offences,  first,  being  found  at  anchor;  second, 
bdog  found  hovering ;  .and  thirds  being  £scoverad  to  have 
Keen  within  certain  limits.  The  words  **  not  proceeding 
on  her  voyage,  be,"  were  in  a  parenthesis,  and  evidently 
applied  to  the  last-mentioned  offence;  and  consequently 
need  not  have  been  noticed  in  this  conviction. 

Platt^  Gcuitri,  was  stewed  hf  the  Caart 

Abbott,  C.  J^ — ^I  itm  of  opinion  Hmt  the  offence  is  not 
anfficientiy  described.  Ail  that  appears  is,  that  the  vessel 
was  hovering  within  certain  limits.  A  vessel  maybe  hover- 
ing within  die  limits  of  a  port,  and  may  not  be  proceeding 
on  her  voyage,  and  yet  may  not  be  liable  to^forfeitare.  Sat 
may  bte  prevented  by  stress  of  weather  from  proceeding  on 
her  voyage,  and  absolute  necessity  may  compel  her  to  hover. 
It  is  ttudi  toa  narrow  a  construction  of  the  ^ute  to  sagr 
that  the  mere  act  of  hovering  is  sufficient  to  snataiii  the 
conviction^  unless  the  circumstances  mentionea  ill  the  pa- 
rendiesis  are  negatived.    This  vhjeclion,  therefore,  is  wdl 


it};}ip4ed*    As  to  the  otb^ri  I  am  ftioiigly  inolined  lo.U|ii|k»       1893. 
thai  tll^  JBupadiction  of  tb^  mugi^tnte  is  iiumfficieplly  ^^     v^n^^ 
«aib«d^  ioasmuch  as  the  convictioii  does  not  state  th^  this     n^y^^u 
..party,  is  a  J3nrii&, subject,  for  if  he  be  nqf,  he  is  not  giiillgr 
of  aiQf  pffi^ncs^  iA  cooseguepce  of  his  y^n^  being  foqR»di.  in 
the  sitnatiop  described* '  It  is  veiy  easy  to  fill  up  these  con* 
victioos  ^y  statuig  tbat.the  party  is  a  British  subject,  and  to 
add^  that  whs^n  found  hoyeriog^  the  vessel  icsa  not  proceed- 
ing on  her  wyage,  wind  and  weather  permitting. . 

IjlOLRaxD^(fl),  and  Bsst,  Js.  concurred. 

Rule  absolute. 
(«)  BtgUf,  J.  wtf  absent. 


IjAVHAK  andOtheia  v.  Rutlbt  and  OlMrs.  Widneaid^, 

Jtm€4. 

Assumpsit  by  the  plaintiffs,  bankers,  at  Dover,  ^pmat  Pteintiffi  de. 

the  defendants,   as    common  carriers  between  Dover  and  defendanu  on 

London,  for  not  safely  carrying  a  parcel,  containing,  promi^  laiTifaWuS'"" 

sory  notes  of  the  value  of  1350/.^  from  London  to  Dover »  *«  camera,  for 

tbe  lots  of  a 
Plea,  the  general,|iique»     At  t^e  tr^  before  4bboit,  C.J,  at  parcel,  and  it 

the  London  adjourned  Sittings,  after  last  MicJiaelnuu  Temi,  the^arae  of 

tlje  plamtiffs  proved  a  primft  facie  case,  for  damages  to  the  Jl^^^^th^'^^. 

am9^nt  pf  900/.    Ttme  defendants  then  put  >  evidence  a  ties  wu  for 

9|^ci|J  ji^greement  n^a^e  b^tw/den  themselves  and  the  pliw-  pay  defendants 

tfffs,  J^jt  which  it  appefired  that  tbe  d^^fencfaiqts  were  in  tbe  Jo^rSe^STrrSfg" 

hfibit  oS^f;ar(3il3^  parcels  for  tl^e  plai)|ti#8,  be^^cen  Da«er  J^JJ^''^^**^* 

zndfgon^ri^  for  the  annual  sum  of  5^/.  10f.j  andvfh^t  uppn  D.,and  on  the 

t^e  .  lecpi^t  of  every  parcel,  a  written ,  ac)q^)wM0iVl^t  ^f  ^*'^i'  ®d  ~ 

\U  rgiching^i^e  jlff^diffs'  b^^ds  ,w.aa  given,  by  them  to  the  f*"^^,,^];^* 

of  delirerlng 
W  iMiyfttfi  k  wHftcB  ackiioi;v1c'dgincnt,    staling  that  tlicy  undertook  to  deliver  tbe 
Mp<ujfidirec|f4„  <f«i|>  imd  n^bw  «»fFt«d ;"  and  the  Jory  hawfog  found  that  this 
wis  \h^  contract  between  the  parties,  though  the  losis  was  occasioued  by  negligenca 
larir  a»<*li«ld;  ftHttai  vatiaao^. 

o  9, 
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1823.        pfaintUfii  or  fhdr  seirant,  which  sfatdd,  that  the  defiBiiAnCli 
uhdertook  to  deliver  the  same  as  directed,  ''  fire  and  rob- 


' «.  bery  excepted.''  '  Upon  this  evidence  it  was  contended,  that 

RuTLBT.  ^^  ^^^^  inquestion  having  been  delivered  to  the  defendants 
according  to  this  coarse  of  business,  the  contract  should 
have  been  declared  upon  specially ;  and  as  the  plaintiiFs  had 
merely  declared  against  the  defendants  upon  their  com- 
mon-law liability,  this  was  ground  of  nonsuit  for  a  variance. 
The  learned  Judge  declined  uonsuitmg,  but  left  three  ques- 
tions to  the  Jury ;  first,  whether  they  were  satisfied  that 
the  notes,  or  any,  and  how  many  of  them,  ever  readied  the 
defendants'  hands;  second,  whether  the  parcel  containing 
them  was  received  under  a  special  contract  to  carry  '*  fire  and 
robbery  excepted  ;*'  and  third,  whether  the  parcel  was  lost 
either  by  fire  or  robbery,  within  the  meaning  of  the  exceptioD^ 
The  Jury  found,  first,  that  notes,  to  the  amount  of  900/., 
had  reached  the  defendants'  hands ;  second,  that  the  parcel 
containing  them  was  received  under  a  special  contract  to 
carry,  ''fire  and  robbery  excepted  f  and,  third,  tBat  die  loss 
was  not  occasioned  by  fire  or  robbery,  but  by  the  negligence 
of  the  defendants.  The  Jury,  therefore,  under  the  learned 
.  Judge's  directions,  found  for  the  plaintiffs,  damages  900/. 
with  liberty  to  tlie  defendants  to  move  to  enter  a  nonsuit. 

Scarlett^  in  Hilary  Term  last,  moved  accordingly,  and 
obtained  a  rule  nisi. 

Copkif,  S.  6.,  Denman,  C.  S.,  and  Kaye,  now  shewed 
*  causes  There  is  no  variance  in  this  case.  The  action  is 
brought  upon  a  general  common  law  contract,  by  which  the 
defendants  were  bound  to  cany  the  goods  safely  and  securely, 
and  it  is  so  stated  in  the  declaration.  The  Juiy,  by  their 
verdict,  found  that  the  defendants  entered  into  that  contract, 
with  the  exception,  that  they  would  not  be  liable  for  any  loss 
occasioned  by  fire  or  robbery ;  and  they  also  found  that  this 
loss  was  not  occasioned  by  either  of  those  means.  The  ques- 
tion, therefore,  is,  whether  the  plaintiffs  were  or  were  not 
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to  ael  out  that  czcaptioo  in  th«ir  deckratioiH  and  so 
to  sue  upon  a  ipeckl,  instead  0{  a  ganpral  c^Dlnct  The 
plaialift,  certainly  have  .dope  qiute  enoiigbr  in  selling  ont 
the  general  coDtiact,  and  there  is  no  substantial  variance  be- 
toaen  the  evidence  and  the  dedaratioo.  If,  inde^,  it  had 
keen  in  pcoof,  that  the  loss  was  occasioned  bj  robbery,  or 
by  firsb  there  would  have  been  a  fatal  variancei  but  that  the 
Jury  have  eipiessly  negatived,  and  the  contract,  as  set  out, 
was  sdbetantially  proved  by  the  defendants'  receipts  for  the 
goods*  [Jbboii,  C,  J.  Such  an  exception  from  the  com- 
mon law  liability  as  the  law  itself  would  sanction,  certainly 
need  not  be  set  out;  but  this  is  not  such  an  exception ;  by 
Iha  common  law,  the  defendaj^ts  would  be  liable  for  a  loss 
either  by  fire,  or  robbery  J  Thfs  action  is  founded  upon  the 
caiffier's  common  law  liability ;  no  donbt  a  carrier  ipay,  by 
apecial  proviso,  limit  that  liabtliiy,  but  the  facts  foui^d  by 
ihe  Jury  here,  shut  the  defendants  out  from  the  benefit  of 
their  proviso.  [Jbboii,  C.J*  Are  you  warranted  in  call- 
ing the.eaception  here,  a  proviso  i  Was  it  not  rather  a -part 
of  -th^.  receipt  ?  The  contract  was  certainly  a  qualified  one, 
and  as  the  circumstances  of  fire  and  robbery  were  specially 
excepted  out  of  the  contract,  should  not  those  exceptions 
liavQ  been  specially  set  out?  fIolroy4,  J-  Hyese  goods 
were  never  received  upon  the  common  law  liability,  but 
upon  the  terms  of  a  special  and  qualified  contract;  then 
surely  that  should  have  been  stated.]  However,  the  de- 
fendant may  have  attempted  to  qualify  or  divide  the  con« 
traet,  it  is,  in  lact,  general  and  entire,  and  even  where 
an  ag^Feement  consists  of  distinct  parts  and  collateral  pro- 
visions, it  is  not  necessary  to  state  in  the  dedsnition  every 
part  of  sneh  agreement,  Clark  v.  Graj^  (a).  [MboU,  C.  J. 
Tlie  n^pnlt  of  the  cases  upon  this  subject  is  this ;.  jf  the  car« 
lase'e  aatke  is,*  that, be  will  not  pay  more  Iban  bL  upon  any. 
goods^  i^.liinitft  the  amount  of  the  liabililgf  ofdyi  and  i^eed 
notJtie.set  Qut  io  the  declaration;  bu^  if  it  fs,  that^he  will 
'  •*    j»  *        .J.    •  '  , ,     I .  ,       , 

,.    ♦  w  (fl)  6  East,  669. 
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1829.  Dot  piEiyatiydiiiit;  upob'  goodft  mhkh  exceed  5/.  id  uttltte^ 
tiftte  it  Himts  the  VtMBky  Altogether,  and  is  mich  »  tf peci^ 
etce^tMn  as  muit  lie  eet  out.  la  that  vitew^  do  not  ^ 
RuTLBT.  preseiit  plaikiliffii  hU,  as  well:  uppn  the  iaent9  es  in  form  i 
Bt^y,  J*  There  never  was  any  general  contract  between 
these  j^arties ;  ^the  ezceptiott  wet  always  part  and  parcel  of 
the  contract.]  Certainly  the  general  common  law  contract 
exuted  between  tbem,  and  a  general  written  contract  was 
litin^essaiy,  because  the  exception  was  no  more  than  a 
limitation  of  die  ooinmon  lalw  Uftbiltty.  Nor  is  there  any 
written  contract  except  by  inference ;  for  al)  that  appears 
It  is  a  mere  parol  agreemept,  and  therefore  the  limitation 
as  to  fire  and  robbery,  is  nmde  by  way  of  proviso,  and 
cannot  be  received  as  en  express  exception.  The  Jury 
certainly  found  that  the  parcel  was  received  ''fire  and  rob- 
Ibery  excepted,"  but  upon  what  grounds  they  so  found  it, 
is  diflrcult  to  imagine.  NorwiU  their  ^ding  cobstitnte  a 
variance  from  the  mere  circumstance  of  their  adopting  the 
word  ^exception;"  whedier  that  constitutes  a  variance, 
must  depend  upon  the  legal  and  technical  meaning  of  that 
word.  The  plaintiffs  have  stated  that  part  of  the  defendants^ 
promise,  the  breach  of  which  they  complain  of,  and  that  is 
sufficient,  without  setting  out  other  parts  irreletaot  to  the 
breach.  Miles  v.  Sheward  (a).  IBayky,  J .  referred  to  Brawn 
f.  KnUi  (b),  as  shewing  diat  in  covenant  for  not  repairing 
if  it  contains  an  exception,  it  is  fatal  on  non  est  factum, 
to  state  it  in  the  declaration  as  a  general  covenant.] 

Scarlett  and  Marryatt,  contra,    were  stopped  by  the 
Court. 

Abbott,  C.  J. — We  have  all  felt  great  reluctance  in 
yielding  to  this  objection,  because  the  justice  of  the  case 
is  evidently  the  other  way.  We  have  therefore  endeavoured, 
if  possible,  to  get  over  the  difficulty,  but  we  find  ourselves 
bpuifd  by  strict  legal  principles,  to  say,  thlEit  this  i$  a  fatal 
(a)  8  East,  7.  {b)  5  J.  B.  Moore,  164. 
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blwewrltoiiffjriwfirioil  wl  *•  mtect,  Md  coa* 
•#fMft%att(  the  plmliflb  c«M>ft  Mi^ 

dkliBclioo  WW  lakea  bctlveeo  m  ^aoeplM  «Ddl  a  pmmmp  ^^^^ 
it  wjr  mhlh  tod  i]||;enio«t,  but  «•  di«t  pdat  was  mI  Rovuw. 
lawed  at  the  triai^  k  cannat  pfopcrly  be  aUowed  to  have  asf 
iaiuenoe  lipon  mt  daciskNt  We  aM  all  «f  ofnibi^  Aat 
by  Btiict  legal  coosthwtioii,  thb  was  a  qualified  undertakiiif 
on  the  port  of  the  defendants,  and  that  the  areroient  in 
the  dadaratioD  is  inoonsisteat  with  the  contract  as  proved 
in  evidence.  The  nle,  theiefoie,  fotr  entail^  a  nonsuit, 
aittst  be  made  absolute. 

Rufe  absohite. 


MoBGAir,  Assignee  of  John  Jonbs,  a  Bankrupt         ir«iiMtd«y« 
p.  Pryob.  Jw»t4^ 

ixSSUMPSIT   on  a  policy  of  insniance  on  goods  on  A  eertlficsted 
board  the  Nathan^  at  and  from  the  coast  of  ^iw  to  Laoeiv  compSeux 

pool.    At  the  trial  before  Abboit,  C.J.  at  the  Lomhn  «d*  witness  to 
*^  '  prove  me 

joumed  Sittiogii  after  last  Trimly  TenUf  no  notice  baviug  iKgnstiircs  of 

been  given  to  dispute  the  commission,  the  proc^ings  warn  lioners  to  tiie 
put  in  to  prove  the  petitioning  creditor's  debt,  the  trading,  SJ^^hbS 
and  the  act  of  bankruptcy.  It  was  olgected,  thai  the  pro^ 
ceedings  must  be  proved,  when  the  petitioning  crecfilor,  who 
was  solicitor  under  the  commission,  was  called  to  prove  tfie 
hand-writing  of  the  commissioners.  His  evidence  was  ob^ 
jected  to,  and  the  Chief  Jnstice  held  the  objection  valid. 
The  bankrupt  was  afterwards  called  to  prove  the  hand- 
writing of  the  comnussioners,  when  his  evidence  was  ob« 
jected  to,  on  the  ground  that  he  was  not  a  witness  to  prove 
the  validity  of  the  commission.  The  learned  Judge^  how 
ever,  admitted  the  evidence^  but  saved  the  point. 

Scarlett,   in  Michaelmas  Term,  obtained  a  rule  nisi  to 
euter  a  nonsuit,  and 

Copley,  S.  G.  and  Parke,  now  shewed  cause.    The  bank- 
rupt was  competent  to  prove  the  fact  of  a  commission  having 
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beea  sued  oat  iigaiMt  Um.  He  vim  ceitii<»ted,  and  diero* 
fore  had  no  interest  in  die  result  of  tke  suit.  Has  evidence ' 
did  not  go  to  any  fact  respecting  tbe  validitjr  of  the  commis*- ' 
Pavoa.  sion.  He  was  competent  to  prove  his  own  idenli^,  as  the 
person  whose  assignee  the  plaintiff  was,  and  if  so^  what 
objection  was  there  to  his  proving  the  identity  of  the  ooni>- 
mtssion  i  His  testimony  in  this  respect  went  to  prove  no- 
thing which  could  influence  the  verdict  one  way  or  the 
other.  Had  he  been  called  to  prove  any  fact  nocessaiy  to 
support  the  commission,  he  would  be  inadmissibU,  ac- 
cording to  Chapman  v.  Gardener  (a),  because  he  would 
then  have  an  interest  in  upholding  the  commission ;  but  here 
lie  had  no  interest.    They  cited  Rex  v.  Neih^rhng  (jby 

Scarlett  and  F.  Pollock,  contr^.  The  bankrupt  was  incom- 
petent, because  he  was  in  effect  called  to  prove  his  own  ban|(r 
ruptcy,  by  identifying  the  proceedings  under  the  commission^ 
It  is  every  da/s  practice  at  Nbi  Prius,  that  plaintiffs  are 
nonsuited  for  want  of  sufficient  evidence  of  the  very  fact 
for  which  this  bankrupt  was  called,  and  are  never  per- 
mitted to  resort  to  the  bankrupt  himself.  If  a  bankrupt  is 
admissible  to  prove  this  fact,  where  is  the  line  to  be  drawn, 
and  at  what  point  is  he  to  be  rejected  ?  Here  the  bankrupt 
was  called  to  prove  the  commissioners'  signature  to  the  pro- 
ceedings. If  he  is  competent  to  prove  one  document,  why 
not  another,  and  if  for  one  purpose,  why  not  for  all  pur- 
poses i  The  relaxation  of  the  rule  of  evidence  in  this  par- 
ticular, will  be  productive  of  serious  consequences,  for 
by  these  means  his  evidence  may  be  admitted  to  prove 
his  own  hand- writing  to  a -letter,  which  maybe  evidence  - 
of  an  act  of  bankruptcy,  or  any  other  fact,  however  im- 
]K)rtant,  t6  support  the  commission.  In  a  recent  case  of 
Firbank,  Assignee  of  Dell  v.  Hetidrey,  before  TVood,  B*  at 
YorA,*  the  bankrupt  was  tendered  as  a  witness  to  prove 
the  cause  of  his  absence  from  his  place  of  business,  but  his 
evidence  was  excluded,  apd  this  Court  afterwards  confirmed 
C«)  2  1|.  BU.  279.  (6)  t  fit.  dr8. 357, 
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dm  decMOD.    That  ante  is  expresBly  in  point,    tt  wm  die      i^SM. 


iaty  of  die  asrignees  to  prove  die  commisnon  by  competent 
efidence  in  die  Cnt  instance ;  diey  are  bound  to  prove  dieir  Mokoaii 
own  tide  to  sue^  before  the  bankrupt  can  be  made  a  witness  Paroa* 
at  all ;  diey  cannot  patch  up  dieir  title  by  his  tesdmoi^. 
And  how  did  die  proceedings  prove  themselves  i  How  did 
it  stppear  diat  they  were  not  the  proceedings  in  some  other 
commission  agabst  some  other  person  ?  All  diis  was  as-* 
aamed,  if  not  proved  by  the  bankrupt,  and  if  proved  bj 
biin^  was  proved  by  an  incompetent  witness. 

Abbott,  C.  J« — ^I  am  of  opinion,  that  this  rule  ought  to 

be  di^chaiged.    The  bankrupt  had  obtained  his  certificate, 

and  had  released  his  creditors;  he  bad  therefore  no  possible 

interest  in  the  event  of  the  suit,  and  he  was  in  my  judgment, 

gsnendly  speaking,  a  coippetent  witness.    Certainly  he  was 

not  competent  to  prove  any  iact  which  tended  to  support 

the   comitiisMon.    But  what  did  he  prove  in  this  instance  i 

Sinaply  the  comn&issaoners*  signature  to    the    deposidons. 

Hovi  those  deposidons  are  by  the  40  Geo.  3,  c.  1£1«  s*  10, 

made  evidence  in  thiemselves,  widiout  die  oidinary  common 

law  proofs ;  and  therefore  as  the  validity  of  the  commission 

depends^  not  on  the  signatures  of  the  commissionerB,   but 

on  the  facts  which  the  depositions  contain,  he  really  proved 

nothing  which  involved  any  question  as  to  the  validity  of  the 

commission. 

^AyitET,  HpLBOYO,  aod  Best,  J/s  concurred, 

Jtule  discharged* 
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iVednetdttf^        Shone  aiid  Another,  Assignees  of  J.  T.  Eolino  a    ' 
■^**'**  Bankrupt,  ^.  Lucas  and  Another. 

inioWeney       AsSUMPSFT  for  mottey  paid  by  thd  bankrupt  to  llie 

neuiingof  tlie  defeidanta,  after  an  act  of  bankraptcy  committed.    Plea^ 

d^^Jt^nM  BW  Msonipf enint.    At  tfat  trial  before  JbboU,  C.  J.,  at  the 

»  '"^eSlJ  *®  MidiUsex  a^oomed  Sittings  after  Miehadmai  Term,  18M, 

^hUlingt  in  the  the  defence  was,  that  the  defendants  had  receded  the  money 

S^  affairs  of  a  in  question  in  the  ordinary  course  of  trade,  and  without  any 

^uwSlatdy^  kaowledge  at  the  time  of  receivmg  it,  that  the  bankrupt 

wound  up ;  Imt  ,pgg  insolveni.    The  act  of  bankruptcy  relied  on  was  con** 
m  trader  li  m  '^  \ 

Insolvent  eir-    mitted  in  October ,  1820;   the  commission  was  dated  6tb 

^en^lie?no(t  Sfptembet,  1891 ;   and  the  sums  of  money  sought  to  be 

in  a  condition  i^ec^^ered  Were  received  by  the  defendants  between  the  be- 
to  pay  his  ^ 
debu  In  the    giofling  of  February,  18£1,  and  the  datci  of  the  commission. 

dinary  conne   Tlie  bankrupt  bad  been  a  tavern-keeper,  and  the  defendants 

^j^I^^  *"*    were  his  wine  and  spirit  merchants,  who  had  suppfied  him 

from  time  to  time  witb  goods  in  the  way  of  their  trade. 

Upon  the  evidence  adduced  at  the  trial,  the  verdict  was 

found  for  the  defendant,  and  on  shewing  cause  now  against 

a  rule  nisi  for  a  new  trial,  the  case  tamed  upon  the  me^»^ 

big  of  the  word  **ifuohint*^  in  the  statutes  concerning 

bankrupts. 

After  hearing  Scarkti  and  ChiHy  for  the  plaintifis,  and 
Marryati  and  F.  Richards  for  the  defendants,  the  judgment 
of  the  Court  was  delivered  by 

Abbott,  C.  J. — We  are  of  opinion  that  the  rule  for  a 
new  trial  must  be  made  absolute.  The  action  is  brought  to 
recover  back  sums  of  money  pud  by  the  bankrupt  after  an 
act  of  bankruptcy  committed.  In  order  to  justify  the  de- 
tention of  these  sums,  the  defendants  must  shew  that  they 
were  received  in  the  ordinary  course  of  trade  and  dealing, 
and  without  knowledge,  at  the  time  of  receiving  them,  that 
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tlie  baiyurupt  W88  insolvent    That  brings  the  case  to  the        1823. 
Question  as  to  what  is  the  Aeaning  of  the  word  ituohent,      ^^^/'•^ 
in  die  statutes  Concerning  bankiupts.    Ihe  case  of  Bayfy       8hom» 
V.  Scqfield(a),  has  deicided  that  insolvency,  tvithin  die  mean*       tiV€Ai: 
ing  of  the  bankrupt  laws,  does  not  megn  an  inability  to  pay 
twenty  shiljings  in  the  pound  when  the  aflUrs  cf  fhe  bankrupt 
ahall  be  ultimately  wound  up,  but  that  a  man  is  in  insolvent 
circumstances  ''  when  he  is  not  in  *  a  condition  to  pay  hi^ 
debts  in  the  ordinary  course,  as  perspns  carrying  on  traife 
usually  do."  That  is  decided  to  be  the  meaning  of  the  word 
"  insolvent/'    Did  the  defendant  know  that  the  bankrupt  m 
this  case  was  unable  to  pay  according  to  the  ordinary  course 
of  trade,  ^nd  as  a  man  carrying  on  trade  ought  to  pay  ? 
We  find,  that  as  early  as  the  28th  January,  1821,  a  bill 
accepted  by  the  bankrupt  for  57/.  ll«*is  returned  unpaid; 
jhat  on  the  17th  February,  in  the  same  year,  another  bill 
for  106/.  9s.  6d.  is  ^Iso  returned  unpaid ;  and  that  on  the 
17th  March,  a  third  bill  is  returned  unpaid.    The  return 
of  these  bills  impaid,  shews  that  the  party  was  not  able,  in 
the  ordinary  manner  in  which  trade  and  business  is  carried 
on,  to  pay  bilb  which  he  had  accepted.  Another  part  of  the 
/eyideqce  is,  that  in  January  or  February,  (die  time  is  left 
uncertain),  there  was  a  meeting  between  one  of  the  defend- 
ants and  the  bankrupt,  at  the  office  of  an  attorney,  at  which 
the  defendant  was  pressmg  to  have  a  warrant  of  attorney 
given  for  money  then  over  due ;  and  a  man  does  not  ask  for 
a  warrant  of  attorney,  unless  he  supposes  it  is  necessary  to 
enable  him  at  a  short  notice  to  take  possession  of  the  effects 
of  his  debtor,  in  order  to  secure  himself  against  the  de- 
mands of  other  creditors.     It  further  appears,  that  at  that 
period,  he  knew  that  the  bankrupt  was  embarrassed,  for  he 
complained  that  he  had  not  paid  according  to  the  usual 
course  of  credit,  as  he  had  promised  to  pay.    This  the 
bankrupt  seemed  to  deny,  and  said,  he  ought  not  to  press 
him  so  tnuch,  having  previously  received  money  from  him  to 
the  amount  of  1300/.    The  defendant  said,  be  had  not  pai4 
(a)  1M.&S.338, 
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him  so  fully  as  be  expected;  die  bankrupt  takl  be.  had  not 
given  the  credit  he  expected ;  but  it  b  distinctly  proved^ 
that  as  early  as  January  or  February^  1821,  there  is  a  ptea- 
sure  for  a  warrant  of  attorney,  with  a  dedaratioa  by  die 
defendant,  that  he  knows  the  bankrupt  is  in  embarrassed 
circumstances,  and  we  find  that  in  point  of  fact  a  warrant 
of  attorney  is  given  on  the  26th  May,  182  K  It  seems  to 
us,-  therefore,  that  the  Jury  should  have  concluded  that 
this  defendant  knew  that  the  bankrupt  was  iosolvent  at  some 
period  before  these  payments  were  made ;  it  is  unnecessary 
to  say  precisely  at  what  period^  the  period  not.  being  ascer- 
tained, but  we  are  satisfied  that  upon  this  ground,  and  on 
the  authority  of  the  case  cited,  the  rule  for  a  new  trial  must 
be  made  absolute,  but  on  payment  of  costs. 


Hole  absolute,  on  payment  of  costs. 


ni(r«by,  Baldey  and  Another  v.  Parker. 

JlUMd.  - 

Where  a  p«r.  A.SSUMPSIT  for  goods  bargained  and  sold.    At  the 

J^VimUS?  *  *"*!  ^^^^^^  Abbott,  C.  J.  at  the  Xowrfon  adjourned  Sittings 

•hop  and  se-  after  last  Trinity  Tevm,  the  case  proved  on  the  part  of  the 

articles,  some  pluintifis  was  this : — ^The  defendant  called  at  the  shop  of 

marked  with  a  ^^®  plaintiffs,  retail  linen  drapers,  and  asked  to  look  at  some 

otbm'  were  if^^^  5  ^"ious  articles  were  shewn,  the  prices  of  which  he 

cat  from  Diece  inquired,  and  complained  of  as  too  high,  but  he  selected 

aside  'for  him,  some.  pieces  of  Irish  linen,  upon  which  he  made  a  pencil 

aroonntiDE^to  ^^^»  ^"d  which  he  removed  from  one  part  of  the  counter 

more  thin  jo(,)  jq  another*    He  also  selected  several  handkerchiefs,  some 
^    and  desired 
tbemtobesent  of  whii:b  were  by  bis  desire  and  assistance  cut  off  and.iaid 

when' sent,  he  sepantfely  from  the  rest.    The  articles  were  all  selected  at 

thlro>I-Hdd*'  une. interview,  which  occupied  about  a  quarter  «f  an  hour; 

first,  that  the'  ,      •/..-.?. 

contract  was  joint ;  and  second,  that  there  was  no  acceptance  to  take  tW  caie  ont 
of  the  statute  of  fr4uds. 


Ba&dbt 
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no  one  of  them  amottttltd  to  10/.  in^  value;  the  value  of  the       *i6C8. 
'whole  together  was  about  70/«    The  defendant,'  on  leaving 
the  shop,  desired  the  goods  to  be  sent  immediately  to  his 
house,  bnt'dedined  giving  his  name.   In  the  afternoon  of  the      PAasia, 
same  daj,  the  goods  were'sent,  according  to  the  defendanf  s 
direction,  vrith  a  bill  of  parcels  amounting  to  70l*  1  It.  4j^. 
but  without  any  name,  when  the  defendant,  aftef  e^Tpressing 
'his  disai^pMitnient  at  not  seeing  the  perton  widi  whom  he 
denit  in  the  morarog,  inquired  of  the  bearerwhat  discount 
would  be  aHowed.    He  was  told  that  no  more  than  5/.  per 
cent,  eodld  be  allowed/  which  he  said  was  too  litde«  as  be 
expected  at  least' 20/.  percent.    The  bearer  of  the  good^ 
liolf  being  authorised  to  make  that  allowance,  and  die  de- 
fendant declining  to  pay  for  ibe  goods  on  any  other  terms, 
they  were  taken  back  to  the  plaintiff's  shop,  and  were  after- 
wards tendered  for  delivery  at  the  defendant's  house  in  his 
absence,  but  were  refused  to  be  taken  in  by  his  servant ;  in 
consequence  of  which,  the  present,  action  was  brought.  The 
learned  Judge  bdng  of  opinion,  on  this  evidence,  first,  that 
the  contract  was  joint,  and  therefore  to  an  amount  exceed- 
ing 10/.,  and  second,  that  there  had  been  no  delivery  and 
acceptance  to  take  the  case  out  of  the  statute  of  frauds, 
directed  a  nonsuit,  with  liberty  to  the  plaintiffs  to  move 
to  enter  a  verdict. 

Denman,  C.  S..  m  Michaelmas  Term  last,  obtained  a  rule 
nisi  accordingly ;  and  now 

Scarlett  and  J3.  Lowes,  on  shewing  cause,  were  stopped 
by  the  Court. 

Denman  and  Piatt  in  support  of  the  rule,  contended 
that  the  case  was  not  within  the  statute  of  frauds;  first, 
because  the  sale  could  not  be  considered  as  a  joint  contract, 
inasmuch  as  each  article  was  purchased  at  a  distinct  and 
separate  price;  and  second,  supposing  the  contract  to  be 
joint,  still  there  was  such  a  delivery  and  acceptance  as  took 


^^[v^      Mnm^^ton  v.  J9ee&  (6),  Hodg^tm  y.  t^  Bra  (c),  Seark  ?• 

Sco^  (t),  and  Teny^  y.JFii:^erM.{h). 

.  Abbott^  C.  J. — ^We  hasfe,  on  more  o<K»9iQii8  duai  ooo, 
lately  given  Qpr,Qpiiiioa(/),  as  to  the  b^neficM  provinona  of 
this  4talpte,  and  have  dedared  it  to  be  our  duty  so  to  ooii» 
atnie  it  as  to  fiirth^  the  mfuufest  ol{ject  of  the  l€gi<jjatwe» 
.ithich  w|iS|  the  preventipa  of  fiffod  by  qijf takes,  iyi^  or  piii- 
lepreseptfition  of,  tfie  terms  of  contracts.  In  ik^  ptesent 
ca9e^  it  appears  from  the  evidepce,  that  the  4efendstit  went 
into  the  plaintiff's  shop»  for  the  pi^rpose  of  purchaaing 
jroods^  and  after  being  therp  soine.tiinei  at  last  ba^nafl 
for  a  great  loany  differapt  articles.  He  enquires  the  piice 
of  eachi  and  as  to  some  he  <' chaffers/'  (to  use  theejqpiea- 
flioii  of  one  of  .the  witnesses)  for  the  price;  somehand^ 
Jcerchiefe  are  severed  from  the  .pieces,  by  hia  direcfiops^  and 
iipon  spme imA  linen,  he  puts  his  mark  (not  .his  .name), 
in  order  to  satisfy  his  own  mind,  when  the  goods  ahall  be 
delivered,  that  tho9e  were  th^  goods  he  meant  to  buy*  He 
then  leaves  the  shop.  The  first  question  is,  M'betjier  this 
was  one  entire  contract  for  the  sale  of  all  the^gopda  so.|uir- 
chased.  If  we  were  to  hold  it  was  not,  we  should,  in  a 
gr^t  many  cases,  be  eiitirely  defeating  this  w)iqlf^iAe  sta* 
tute,  and  rendering  it  of  no  value^.for  it  would  ,be,in  the 
power  of  parties  in  order  to  evade  the  statute,  where  the 
•object  was.  to  purchase  several  articles,  which,  together, 
would  amount  to  more  than  lO/..  to  make  a  sp^ci^c  lyar- 

(a)  11  East,  SIO.  (t)  1  Campb.  935,  n. 

(c)  1  Campb.  S3S,  (I)  See  Jov^f  ▼.  Spenfitt,  aate, 

(d)  %  Esp.  598.  yol.  U  p.  32.  Haiuom  v.  ArmUagt, 
(^  9Basl,  S«8.  Id.  128.  OorMt  v.  fMira,  Id. 
(/)lJ.B«Moore,|5f8.  S^Uh  C^t^y..T1ft^nl^,}d^J^^^ 
if)  1  taat,  i92.  and  Price  v.  Lee^  Id.  ▼oL  ii.  pu 
(*)3B.^  A.331.  >295.       '   '•'    i  •'*•■      ' --i»  '  - 
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IjoMmg  to  lh«  vhoie  of  tbb  tmmotioo,  my  o] 


that  it  was  one  entite  baigain  for  all  the  goods,  aod  conse- 
yieat^bei^f  for  a  ivm  «aoeQding  10/.,  it  is  void,  mIms  diere 
has  been  an  aduid  receipt  of  part  of  the  goods.  Then, 
secondly,  is  tbb  case  within  the  exception?  The  words 
of  exception  in  the  statute  are,  *'  except  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  adualfy  receive  tke 
It  would  be  diflkult  to  find  words  in  the  EngUth 
e,  mora  strongly  importing  an  actual  transfer,  and 
handing  over  of  the  thing  from  the  seller  to  the  buyer,  and 
a  taking  possession  on  the  part  of  the  latter.  Has  that  been 
done  in  this  case  ?  It  is  true  the  defendant  puts  his  mark 
upon  some  articles,  but  that  might  merely  be  for  the  pur- 
pose of  identifying  them.  He  goes  away  and  leaves  all  the 
goods  behind  him.  If  we  were  to  hold  under  these  cir- 
dimstances,  that  there  had  been  an  acceptance  to  take  the 
case  out  of  the  statute,  I  think  we  should  find  it  difficult  to 
say,  that  if  the  supposed  buyer  brought  an  action  of  trover 
for  these  goods,  be  could  not  succeed;  for  to  that  extent  the 
argument  must  be  carried.  If  this  be  a  complete  sale,  and 
a  deliveiy  of  the  goods,  as  effectually  as  if  they  had  been 
defivered  from  hand  to  hand,  so  as  to  pass  the  property  in- 
fiiem,  the  buyer  would  have  a  right  to  have  them  without 
paying  the  price,  and  might  sue  the  vendor  for  the  value. 
The  consequence  of  sudi  a  decision  would  be  highly  iigu- 
rious  to  persons  carrying  on  trade.  It  often  happens,  that 
a  penon  goes  into  a  tradesman's  shop,  and  makes  a  bar- 
gain for  an  article  which  is  to  be  sent  to  his  house,  and  the 
diopkeeper,  in  the  ordinary  course  of  business  (unless  he 
means  to  give  credit),  takes  care  to  send  a  bill  and  receipt 
and  gives  directions  to  the  person  canying  the  goods,  not 
to  deliver  them  without  receiving  the  money.  Under  such 
circumstances,  it  would  be  exceedingly  injurious  to  tmde, 
to  hold,  that  these  acU  would  have  the  effect  of  compelling 
the  seller  of  the  goods,  to  give  them  over  to  the  bpyer,  and 
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AKrjtfty,.  Dob.  d.  Thwaitss  «.  Rob. 

If  there  U  rea-  JLN  this  case  ft  rule  had  been  obtained  calfipg  on.  an  attar- 
prabdlte  caLe  ^^7  ^^  answer  the  matters  of  an  affidavit.    The  case  was  re^ 

for  coming  to  fenred  to  the  Master,  who  now  reported  that  there  was  no 

the  Court  '^  • 

against  an  at-  fottndation  for  the  application,  and  no  reason  ior  aaUng 

Soo^'it  ihall  the  rule  absolute,  but  added,  that  there  was  reasonable  and 

Sm?^no^  probable  cause  for  coming  to  the  Court    Under  t^iese  cir- 

tnal  foundation  cumstances,  the  question  was,  whether  the  rule  ought  iot 

nriieondoct  to   be  disdiarged  with  costs.    After  hearing 
him,  the  Court    ' 
wiU  not  give 

^fth^*  ^^       CttraNNxI,  in  support  of  thejnotion^  and  Marfjfot,  coMsL 

Abbott,  C.  J.,  said — If  an  attoroe;  behaves  bimietf 
in  such  a  manner  as  to  excite  reasonable  ground  for  think- 
ing that  he  has  misconducted  himself  in  his  characlter.  of 
attorney,  although  upon  inves^gatbn  it  stfall  turn,  out  thaH 
there  is  not  sufficient  ground  for  imputing  actual  miscppH 
duct  to  him,  yet  that  there  was  sufficient  ground  for  bring- 
ing the  matter  before  the  Court,  we  think  we  ought  noli  to 
give  him  costs. 

Rule  dischaiged,  without  costs. 


Vuiriitif,  Dbapbb  V.  Gabbatt  and  Aaotber* 

In  ease  for  not  \>A^E  against  the  Sheriffs  of  JIfMU&sear,  for  taking  in- 

ent  pfedget  in  sufficient  plei^es  in  a  replevin  bond.    The  dedantion  set 

bon  Jl'llw  de-    ^^^  ^®  record  in  the  replevin  suit,  and  averred  under  a 

oot^nmd  ^^^^  ^^  ^^  P^^  ^"^  '^^^  *^  ^^  County  Cpuit, 
and  averred 

under  a  rideUcet,  that  the  plaint  in  the  Comity  Court,  was  levied  before  il.  B.  C. 
and  X>.,  at  loitotB,  and  it  appearing  fcsm  the  leooid  itself,  that  it  was  tovle4  befbcv 
£.  F.  G.  and  H.  t«»Ueld,  no  variaace. 


Drapa 
«• 
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^'  before  J^.  B.  C.  Bod  D.^  (namiog  them)  as  suitors  of  the  1823. 
said  Court**  At  the  trial  before;  Jbbott,  C.  J.,  at  the  Mid- 
dkiex  Sittings  after  last  Easter  Term,  it  appeared  from  the 
record  that  the  plaint  was  in  fact  levied  before  E.  F.  G.  and  Gabratt. 
Jf.,  upon  which  it  was  objected,,  for  die  defendants,  that  this 
was  a  fatal  variance.  The  learned  Judge  over^ruled  the 
objection,  but  reserved  the  point,  with  liberty  for  the  de- 
.fendants  to  move  to  enter  a  nonsuit. 

Scarlett  now  moved  accordingly,  and  contended,  that  the 
variance  was  fatal.    It  was  essential  to  this  action,  that  the 
plaintiff  should  set  out  the  record  of  the  former  suit;  and 
in  doing  that,  he  could  not  be  allowed  in  any  respect  to 
alter  the  language,  although  he  might,  if  he  chose,  in  some 
parts  abridge  it.    The  description  of  the  place,  and  the 
parties,  being  stated  under  a  videlicet,  would  not  at  all  vary 
the  effect  of  it,  because  it  was  still  necessary  that  the  names 
should  be  truly  set  out*    The  rule  of  law  upon  this  subject 
had  been  laid  down  in  Bristow  v.  Wright  (a),  and  had  been 
ever  since  carefully  and  strictly  adhered  to  by  the  Courts. 
[Bayley,  J.  Is  there  not  a  veiy  recent  case  in  this  Court,  in 
which  it  was  held,  that  in  assumpsit  for  not  indemnifying 
bail,  an  averment  that  a  judgment  was  recovered  against  the 
plaintiff  inMtcA^ie/m/tsTerm,  and  evidence  that  the  judg- 
ment was  in  Hilary  Term,  made  no  variance  ?]    That  is 
Phillyfs  V.  Shaw  (6),  and  certainly  was  so  decided ;  but  that 
cannot  govern  the  present.     Here  the  variance  is  in  setting 
out  a  record,  which  is  a  much  more  important  matter  tfian 
tile  description  of  the  term  in  that  case.    It  may  have  been 
unnecessary  for  the  plaintiff  to  set  out  this  particular  part 
of  the  record  at  all,  but  havmg  undertaken  to  do  it,  he  was 
bound  to  do  it  correctiy,  and  the  neglect  is  fatal  to  him. 
Webb  v.  Herne{c),  and  Whitwell  v.  Bennett  (d).    It  is  a 
general  rule  that  impertuient  matter  may  be  rejected  as  sur- 

(«)  Dovg.  64e.  (r)  1  Boi.  &  Pnl.  f  81. 

^        (^}  4  B^ «  A.  4SB»  {d)S  Bt)».  &  Pal.  539. 
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plu8age(a);  but  if  it  is  relevant  it  cannot.  Here  it  is-rele* 
vant,  because  the  action  is  actually  founded  on  die  record  io 
the  County  Court,  and  the  plaintiff  cannot  aver  against  the 
record.  Suppose  the  replevin  to  have  been  in  C.  B.,  and 
the  declaration  described  it  as  in  B.  H.,  this  would  be  a 
material  variance.  Here  the  declaration  professes  to  set  out 
the  whole  record^  and  the  plaintiff  is  bound  by  it. 

Abbott,  C.  J. — Brislow  v.  Wright  is  distinguishable 
from  the  present  case ;  for  there  the  rent  was  not  laid  under 
a  videlicet,  and  no  certain  or  fixed  amount  of  rent  wair 
stated.  When  this  objection  was  raised  at  Nisi  Prius,  I 
was  inclined  to  yield  to  it ;  but  I  am  now  of  opinion  that  it 
is  without  foundation.  Undoubtedly,  in  order  to  maintain 
this  action,  it  was  necessary  for  the  plaintiff  .to  shew  by  his 
declaration  that  a  plaint  had  been  levied,  but  it  was  not 
incumbent  oa  him  to  name  the  suitors.  That  part  of  the 
declaration  therefore  may  be  rejected  altogether ;  and  there 
was  abundant  evidence  to  support  the  fact  that  a  plaint  was 
levied.  In  Bushy  v.  Watson  i]b\  a  declaration  for  malici- 
ously indicting  at  the  General  Quarter  Sessions,  instead  of 
the  General  Sessions,  was  held  to  be  sufficient;  and  De 
Grey,  C.  J.,  at  the  conclusion  of  his  judgment,  gives  a  rea^ 
son  for  that  decision,  which  is  applicable  to  the  present  ease. 
He  says,  ''  As  the  indictment  was  cognizable  both  at  tke 
Quarter  and  the  General  Sessions,  we  think  the  msertion 
of  the  word  Quarter  was  immaterial  and  merely  surplusage. 
Otherwise,  had  it  been  cognizable  only  at  a  Quarter  Ses^ 
sions.**  On  the  authority  of  this  ca^e^  and  of  Phiitips  i* 
Shaw,  I  think  this  is  no  variance. 

Bayley,  J. — The  only  averment  necessary  in  this  case 
was,  that  a  plaint  was  levied  at  the  next  County  Court ;  and 
if  diat  was  substantially  proved,  it  was  sufficient.  The  rest 
of  the  averment  was  perfectly  immaterial.    In  Furcell  ▼• 

(«)  King  V.  Pippet,  1  T.  R.  S95.    . 
C»)  t  Sir  W,  BU  IOjO. 
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Macnamara  (a),  which  was  an  action  for  a  nudicioiis  prose-       169il. 

cution,  a  variance  between  the  day  of  the  plaioliff 's  acquit-  ^<^«^^^ 

lalj  as  laid  in  the  declaration,  and  stated  in  the  record,  was  ^^*^ 

held  to  be  immaterial^  upon  that  very  principle ;  and  the  ^AaaAiv, 
case  of  Phillips  v.  Shaw,  which  I  before  alluded  to,  is  an- 
other authority  to  the  same  effect. 

.  HoLROYD,  J. — ^The  substance  of  the  plaintiff's  allega- 
tion was  proved  in  evidence  to  be  true,  and,  being  laid  under 
a  videlicet,  that  is  sufficient,  without  proving  the  whole. 
71ie  case  of  Bristow  v.  Wright  cannot  govern  the  present; 
the  variance  there  was  in  an  extremely  important  particular ; 
for  it  affected  both  the  quality  of  the  rent  to  be  paid,  and 
die  nature  of  the  term  to  be  demised;  and  an  error  on 
such  a  point  was  material  and  substantial.  But  the  later 
cases  cited  by  the  Court  I  think  govern  the  present,  and  to 
them  may  be  added  Judge  v.  Jlforgan(&),  and  Pippti  v. 
Heartie(c). 

Best,  J. — ^I  do  not  quite  agree  with  the  distinction  which 
was  taken  in  Brisiaw  v.  Wright  and  King  v.  P^ipet(d);  for 
it  appears  to  me  that  impertinent  and  immaterial  are  synot- 
nimous  terms.  I  cannot  therefore  consider  the  rule  respect- 
ing variances  as  depending  on  such  a  distinction ;  I  think 
tbe  safer  rule  is,  that  whatever  is  necessary  to  be  proved, 
must  be  correctiy  set  out,  and  no  more.  In  this  case,  all ' 
that  it  was  necessary  for  the  plaintiff  to  prove,  vras  correctly 
act  out. 

Rule  refused. 

(fl)  9  East,  13r.  (0  Ante,  vol.  i.  f66. 

(k)  13  East,  b4r.  <i)  1  T«  R.  t^. 


jfcMg^  DoAi  d<  Marquis  of  AtroiitesBY  t.  Bbowk.'  « 

After  a  rale  9MEREMY,  last  Terniy  bad  obtained  a  nile  absolute  in 
i%!lp?ar'  thi?  cas^  for  the  defendant  to  epter  into  the  i^cpgoizittips 
Vf  ^S^^t;^'  required  Ij  the  1  Geo.  4.  c.  87.  within  fourteen  days  from 
4v.  y.ifie^io  t^e  date  of  the  rule,  or  else  the  pkintifF  to  sign  final  judg- 
^J^  p^^'ment(a).  In  consequence  of  the  defendanfh  default  judg- 
^on  ^ppmed,  '^gui  ^j^g  sigiieii  accordingly,  and  . 

entered  up,^ 

tSkci^^'*^^"  M^annifignoYf  moved  to  set  it  aside  for  irregularity,  t^e 
*Sain»t^e;te.jyj^fo,,  judgment  being  entitled  '*Doe,  tfc.  v.  iSrotsm,'' 
Hel^,'n9,,^)^e-  ii^hereas  the  original  rule  had  been  entitled,  as  indeed  it  prb- 

,r^*^'"!  ,     P^rfy  ^^^^  ^^9  "  ^^^'  *^*  ^'  -R^-**    0°  this  account  Se 

'  >•       defendant  J&it)tr;i  had  treated  the  whole  proceeding^  as  a 

nullity;   he   had  toot  entered  into  the  recognizance,   nor 

attended  the  meeting  for  taxation;  but  the  plaintiif  had 

obtained  possession  of  the  prenuses,  and  had  been  awarded 

""the  costs  both  of  the  taxation  and  the  rule.  These  ad- 
vantages he  was  not  entitled  teas  against  the  present  de- 
fendant under  this  rule ;  for  the  defendant  was  no  party  to 

'it,  and  coutd  not  be  bound  by  it    That  part  of  the  pro- 

"ceedings  therefore  ought  to  be  set  aside. 

Teh  Cubiam. — Perhaps  the  judgment  and  the  second 
'  rule  may  have  been  improperly  entitled,  though  that  is  by 
nt>' means  clear.    Thehnguage  of  the  statute  is,  that  tlie 
^  '*  r^le  shall  be  made  for  entering  up  judgment  for  the  de-- 
fendant*'  generally,  not  stating  against  whom,  and  not  stating 
'  that  it  is  to  be  against  the  casual  ejector.    After  the  de- 
fendant has  appeared,  the  judgment  should  be  against  him 
by  name.    Here  the  defendant  has  appeared,  and  we  thmk 
^the^c  is  nd  irregularity. 

Rule  refused. 
(«)  Antf,  vol,  11.  p.  688. 
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Mebbimoton  and  Another  o.  Chabibs  Beckett,         mw^, 
.   Gent,  one,  &c*  '         J9n»»7. . 

COMYN  had  obtained  i  rule  nisi,  for  the  plaintiff  to  ]t  utm  the 

.  Court  will  not 

sign  judgment  for  want  of  a  plea,  on  an  affidavit  that  the  call  on  a  de. 

plea  was  false,  and  pleaded  for  delaji    The  plaintiff  was  a  ^fy^^^  ^a^ 

linen  draper,  and  the  defendant  an  attorney  of  this  Court,  ^^^  «  J?^^^ 

and  the  action  was  brought  to  recover  19*;  the  amount  of  plaiatiff  to  hm 

linen  drapery  goods  supplied   by  the  plaintiff  to  the  de-  qQi^^  ^^  ^^ 

fendant.    The  plea  stated  ''  that  after  the  making  of  tlxe  }^^^^  ^ 

promises,  lie,  the  defendant  delivered  to  the  plaintiff  tftn  close  the  u* 

pieces. of  Irish  sheeting,  ten  pieces  .of  Rtusia  sheeting,  and  ^hich  be 

ten  pieces  of  Holland  sheeting,  of  the  value  of  20/.  in  full  ^^*  * ' 

satisfaction,  8ic/'  and  *^  that  the  plaintiff  accepted  the  san^e 

in  full  satisfaction,  &c«" 

Lang$low  shewed  cause,  and  after  citing  Caitskill  v. 
Greathead(a),  was  stopped  by 

^BBOTT^C.  J.  who  said.  The  cflTect  of  this  rul^  is  lo 
call  on  the  defendant  to  say  on  .oath,  whether  his  pjea  is  true 

^or  false.  I  have  great  doubt  whether  we  are  justified  in 
imposing  such  a  task  on  any  defendant,  though  I  th^Qk  we 
have  the  power  of  calling  on  his  attorney  to  shew  by  what 

.authority  he  has  put  such  a  plea  on  the  record.     But  in 

,  this.  case,  the  defendant,  though  an  attorney,  appears  in  the 
character  of  a  suitor,  and  not  as  an  officer  of  the  Court, 
and  he  is  entitled  to  all  the  privileges  attaching  to  any  other 

.suitor. 

ComtfUf  in  support  of  the  rule^  The  plea  is  sworn  to 
be  fabe,  and  there  is  no  reason  why  the  Court  should  in 
.this  instance  deviate  from  die  rule  recently  laid  down  in 
Sickley  v.  Proone  (i). 

(a)  Ante,  vol.  i.  S59.  {b)  Ante,  vol.  K.  661. 
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I;|fl3,  Abbott,  C.  J.— It  is,  tbe  anxious  wisl^  of  the  CMit 

k^sm/  that  all  proceedings  should  be  so  cppducted  as  uot  ^pror 
^^^nnw  dttce  any  unnecessary  vexation  or  iielay  to  the  suitors;  but 
Q.^^clfgn.  we  are  equally  anxious  to  avoid  any  decision  whiph  Vfog  be 
construed  into  a  precedent  for  infringing  the  general  rules 
affecting  the  administration  of  justice.  I^am  feaifulifaAt 
might  be  the  result  if  we  were,  of  our  own  authoj^itf^  tp 
call  on  a  defendant  beforehand  to  make  knownbis  d^fo^ce 
to  an  action.  I  cannot  help  thinking,  that  in  .^pomjpelljiQg 
such  a  disclosure,  we  should  be  infringing  on  tbe  province 
of  the  Juryi  and  if  we  were  once  to  adopt  so  dangemi^  a 
course,  I  know  not  where  it  would  be  possible  to  d«iw<t^e 
line.  We  have  tbe  authori^  of  Lord  Holi,  in  the  ^c^^^r^f 
Pierce  If.  Blake  (fi)»  ^^  raying,  that  where  the  officers  or 
attomies  of  tbe  Court  misconduct  themselves,  or  put  aily 
deceit  upon  tbe  Court,  or.  upon  the  suitors,,  tbe, jQ9U|4^*8 
the  power*of  punishing  them.  That  is  the  only  course,  as 
it  seems  to  me,  that  we  are  Justified  in  takings  I,  tbyikthe 
Court  will  act  most  discreetly  by  trying  the  copMlt^'ifl^b 
1  have  suggested,  namely,  w}iere  a  plea  js  sworn  lOfJ^  fal^ 
to  call  on  tbe  attorney  to  shew  by  wbat.autbority  he  baa 
put  it  on  the  record;  but  to  avoid  tryjv^gtMj^^riti  oC  )k^ 
action  on  contradicted  aflUavits  by  the  V9fpfi$^  .  ^yler 
this  impreasioo,  I  am  of  opinioii  ijlittcitfaiAjBulH.  should  /b^ 
disipbarged.  ..     ■!(>.  'jijr.  ?•>-  ^.^ 

Batli^t,  J.r^ilie  xase  of.  JEUeUy  Vt  Pfoanfifwa^  dk-f 
fcided  before  my  Brother  jEfo/royvi  and  n^yseUiOo^iTaltUbei 
Sittings  aCtar  last  Term,  and  thertfere  il  is  pnapei?  jroffv«erAe> 
Bay  that  tbe  decision  was^founded  preejbely  otitii^  prine^fl^. 
now  laid  down  by  the  liord  Chief  Jutfiee,:  mfn€ill£b..^a|{  it, 
wae  the  d^y of  the  Court  to  punish  fbe  igai$fii9mim:%  pfir^irj 
offi^cirs,  asiid  to  protect  suiton  from  ah  uq|u^  and  unfiec^iT/ 
eery  waste  of  time.an(l  6xpence.  I  am  dferefoip  <^  9i»kliw. 
Ih^  the  Court  oune  to  a  proper^  condmion- inrfthisA  ca9e> 


.1*     «      0 

vnmrwvTOv 

iii  u/y 

#?w^»M 

«»lJf  ilOj 

' 

Miaagbif  ibr  di«  raasMi's  tli^w'litatM,  I  agree  diat  ii'wii^  b« 
f»*t  ttcoeficud  to  all  *partiiis  to'disAai^  Au  rule. 

Bbst^  J.— The  inclinatioii  ofnay  opinion  is,  that  Schley 
V.  Froane  was  erroneously  decided.  I  think  the  plea  in  (hat 
.case  should  not  have  been  set  aside  in  the  fifst  instance,  Vui 
that  Afi  attorney  should  have  been  called  upon  to  stat^  on 
trUbs^' authority  he  pleaded  it,  I  quite  agree,  diat  in  the 
preset  case  we  have  no  right  to  call  on  a  suitor  to  state  hif 
^^6ui]ff'bf  defence ;   and  therefore  this  rule  ought  to  1)6 


Itule  <lischargi&d. 

^e  ease  was  again  nienti6tied  this  da;^,  ity  ^'  *'    ''  *  ' 

Aittij-rt,  C.  jr.,  who  said, 'We' have  ddib^t^ted '^fliirdferj 
|tip<db'tttsf  ^Qt>  and  we  ai^of  opihioq,  tIkktMhe  it!Wt%^^ 
no  powirto  demand  of  a  suitor  an  aBSWavit^^t  ^"plW'il 
true.    Wlehii««  also  C(»iidehd>l(^  iTbubtwhetlidr^lie'bdtttt' 
w^Id  be  jfisMfied  Sn  ciffing  on  an  aitoiiity  to  ^shei^  i>f 
whose  authMi^  he  pleadsr  ^  dSJ^tOi^  pfeiV*'6*cilli^e^;t^^^^^ 
would  in  all  f^robabffity  be  ^^irbg  biqni  ^  diVii^^  tttk 
con6dential  coranunications  of  his  client     We  rK^iiHiU' 
it  therefore  to  be  understood,  that  we  lay  down  no  geneml 
mkMthistabJeor;  .w^tJAik  it  better  fortlie  »jii«€!bt;  Ho 
letlh^pivMiciipeQiain  tt6  itia^ ;  ^  we  intend  M'dter  4iii^ 
cfito^mwMf  «d<to&sMdr^hbt  mode  can  hH  s^Kljr  ad^pft^tt^ 
eiUHtr>byitii^eduit  ia  the  e^cerciaeof  it»^oWh^ui^(fic^4>^ 
OP  by ttaflOtfitflettdatbn  to  the  legblatuns^fbrHheii'itiierfti^^t^tf* 
t6'«^kn^ylll^«vfls  itpresetit  tompltined  ot  'Tbi^  d^dbimt'^ 
wiM>1ili»  ikffVf  to  thos^  t^s  in  whieh  filled  ^ip^eWetii^' 
obtdtiid  by  defendants  in  error,  to  set  aside  dSb  >Mtt  '^P 
erfdr,  toifteground  Ikal  they  have  been  obtained  sblely  t6t* 
delay ;  and '  therefore,  both  in  this  case  and  in  Winton  ▼, 
Fields  in  ^vhich  a  rule  niri  has  htOa  granted  for  setting  aside 


1939.       a  writ  of  ^nw^  tb»  yalea  flmit  be  duwhaiged  gcoeni%.    Stf 

>^/V      this  latter  coiine,  we  apt  cUeOy  pp  Ae  authority  •£  i«i 

Mbervm^oii  Xoryoii,  in  ChrMe  v.  BichardMon  (a),  and  the  reasons  thene 

.^'Bwc^Tt.  guren  hy  his  Lordship,  whom  we  eomid^r  al  tiie«afest  giide 

for  our  coadact  upon  so  intricate  and  perplexing  a  subject. 

Rule  discharged,  widioutc^ti. 

(4)  ST.  11.78. 


^j'^w  The  Kino  v.  Isbael. 

Indictment  for  JLNDICTMENT  for  perjury,  assigned  on  evidfenee  given 
n^i'evtdelmce  ^7  ^®  defendant  at  the  trial  of  an  action  in  the  Palace 
51diice"c''*rt   Court.      The  defendant  having  been  found  guilty  before 

described  the'  Jbbott,  C.J.  at  the  Middleset  adfoumed  Sittings  after  last 
Coart  as  «  the  rT»  ^_ 
Court  of  the     lenn, 
King's  Palace 

AT     fVaiWIIKM' 

*«r,»'anditap--      Denman,  C.S.,  on  a  formeif  day,  moved  for  a  rule  Co 

peanng  from 

the  record  of  ihew  cause  why  the  judgment  should  not  be  arrested,  or  a 

low,  that  it'  '^^  trial  granted,  on  two  grounds,  firsts  for  a  variance 
•^Ae^Sort  of  '^^^^^^  *®  record  and  (he  eVidenc6,  in  the  description  of 
the  King's  Pa-  'the  Style  of  the  Palace  Court ;  and  secoAd,  for  a  misdescrip* 
Muuier:"—  tion  of  the  Jury-before  tvhom  the  caOse  in  the  Court  below 
riaice."*The  ^^*  ^^^'  ^^  ^^  *®  ^^^^»  *®  indictment  alleged,  that  the 
same  indict-  evidence  on  which  the  perjury  was  assigned,  was  given  ''  in 
that  the  canse  the  Couft  of  the  Palace,  &c.  AT  Westminster;^  but  on  pro- 
alleged  per-  ducing  the  record  of  the  proceedings,  it  appeared  that  the 
^'JJ^.c^S;  Court  was  described  as  7  the  Court  of  the  Palace,  ficc. 
on  to  U  tried  oF  Westminster/'  instead  of  "at  Westminster/*  The 
and  thefv  duly  proper  Style  of  the  Palace  Court  is  ^'  the  Court  of  the  Pa- 
5ujy  oltL  ^^^^  ^^  Weitminster/'  It  is  always  so  described  in  its  own 
ccwtty;"  9^d  records,  and  is  so  designated  in  23  Geo.  2.  c.  27.  s.  22,  and 
the  trial  stated,  46  Geo:  3.  c.  86.  s.  24,  and  therefore  it  should  have  been 

came  of  the^  ^^  described  in  the  indictment.   '  The  description  of  the 

neighbourhood 

of  HTatmiiater  :-rHeld,  that  as  tlie  cause  was  in/act  10  tried,  and  OS  coanty  bsiog  mra- 

ttoned  in  the  record,  it  was  no  objection. 


Qmt  /oC  A»»Pihca^  4rV  JFftlMMter  k  tMeiMb^  for  hm       i^fcs; 

0iHttt/li9t  liicw  mt$  he  Mvvral  olhflr  pakcw  at  Ifetf^      ^"'^^^^ 

MMfto-.    lliepttlace  <<09^ei«miMf»^>  definite  nd^        ^ 

tiiligiWit  h^qww^  it  an  the  Mb  regia»  and  tbet  pmrtituim 

pakoe :C#  whiok  Wfuimimler  HaU  is  the  ball.    The  juris* 

diotiof^^gf  tbe  Palace  Court  is.  limilsd  within  a  circle  of 

twelve  miles  of  the  palace,  food  therefore  if  the  centre  of 

its  jurisdiction  be  rendered  unoertam,  its  limits  must  be* 

<;onie  dciibtfol.     Upon  this  point  he  dted  2  SaUcASS. 

10  Mip.3.    Biadt.Com.76.vadSirB.Mom$'BBiMryoi 

the  Palace  Court    Then  secondly,  the  indictment  averred, 

4mt  diecause  b  the  Court  bdow  came  on  to  be  tried,  '^ and 

was  thep^  and  there  duly  tried  by  a  Juiy  cf  tik  somiAyJf 

Now^^e  o^ly  county  mentioned  in  the  indictment  is  MifUl^ 

aur^.b^t  several  other  counties  are  included  in  the  jurisdic- 

^9^  o(  ib9,.Pa)A$^  Court,  and  in  point  of  fact  the  Juries 

are  indifferently  selected  from  all  those  counties.    There* 

fore  on  this  ground  the  defendant  is  entitled  to  a  new  triaL 

Tp  tl^is  point  he  cited  Com.  Dig.  til.  Court  («)• 

Hie  Court  took  time  to  consider  of  die  case;  and  jiM%* 
qaent  was  nofir  delivered  by 

.  4b30tt^  Ct  J. — We  are  of  opinion  that  the  defendant 
is  not  enutled  to  any  thing  by  his  motion.  The  first  objec- 
tioi)  Uj^  as  to  the  supposed  variance  beiWieen  the  recoidof 
the  trial  la  the  Court  in  which  the  aUegod  pegury  took 
place«  and  the  present  indictment  In  tbe  indictment  it  is 
cafled  '*<'  the  Court  of  the  King's  Palace  at  WaimintUrf 
wj^n  the  proceedings  of  the  Court  weie  p^ucei^  they 
aBpeare4  to  be  the  proceedings  ^  of  the  Court  of  the 
^l^iog's  Palfice  of  JVesiminU^J*  Ttia,  it  is  contended,  is  a 
fatal  variance.  Now  although  the  king  has  more  than  one 
pataoe  at  Wettmimier^  yet  he  has  but  one  palace  at  which 
h^  hjis  ai  Court.    I  should  have  thought  that-  a.  suflScient 

(a)  Vide  the  judgmest  of  De  Grev,  C.  J.,  ia  Bitthby  \.  frslJajfi  2SkW» 
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answer  to  the  objection;  but  howeter,  the  iodiistry  of  mj 
brother  Bayley  has  foiiDd  an  act  of  parliament  which  puts 
this  matter  out  of  all  doubt.  That  act  is  not  printed  in  the 
statutes  at  large.  It  is  the  28  Hen.  8.  c.  12.  and  the  title 
of  it  is^  ''  An  act  declaring  die  limits  of  the  King's  palace 
of  IVestmimter"  The  act  recites,  that  the  King's  palace  of 
fVettmnMter  was  in  utter  ruin,  and  that  the  King  had  bought 
of  the  Archbishop  of  York  a  mansion,  palace,  and  house ; 
and  then  it  provides  and  enacts,  that  all  the  soil,  ground, 
and  buildings  which  his  Majesty  had  purchased  of  the  Arch- 
bishop of  Ycirky  and  also  the  soil  of  the  antieni  palace, 
shall  hie  the  King's  own  Palace  at  Westminster^  and*is  froit' 
thenceforth  to  b^  taken,  deemed,  called,  and  nattied  the 
King's  Palace  at  Westminster.  Therefore  it  is  quite  de^f» 
that  the  King's  Palace  of  Westminster  and  at  Westminster^ 
are  the  same.  I  apprehend  that  the  purchases  there  alluded 
to  were  made  of  Cardinal  Wohey^  and  that  the  palace  was 
WhitekaU.  The  second  objection  is,  that  the  indictment 
alleges  that  the  cause  in  the  Court  below  came  on  to  be  tried^ 
and  was  then  and  there  tried  by  a  Jury  of  the  county  in  due 
manner  taken  and  sworn  for  that  purpose.  Now  upon  re^ 
ferring  to  the  record  of  the  Court  below,  it  does  not  appear^ 
certainly,  that  the  cause  was  tried  by  a  Jury  of  way  coMnty^ 
much  less  that  it  was  tried  by  a  Jury  of  the  county  ot  Mi4*  ^ 
dlesex ;  for  the  words  are,  '^  that  the  Jury  came  of  the  nagh- 
bourhood  of  Westminster^"  Therefore,  if  even  all  the  J  my 
Mere  Middlesex  men,  still  they  would  not  be  a  Jury  of  that 
county;  but  we  are  of  opmion  that  the  words  ''of  the 
county"  may  be  rejected  as  surplusage,  and  then  the  allega- 
tion will  stand, ''  that  the  cause  came  on  to  be  tried  6y  a  Jury 
in  due  manner  taken  and  sworn."  That  is  the  substance  of 
the  allegation,  and  it  was  certainly  tried  by  a  Jury  in  due  man- 
ner taken  and  sworn  from  the  neighbourhood  of  Westminster* 
We  therefore  think,  that  these  supposed  variances  oiight  not 
tof  pvev«it,'aad  that  the  verdict  ouglit  not  to  be/  diattwlied. 
Cerluunly  at  the  trial,  I  was  disposed  to  yield  to  one  ol^  the 
o!)jection8,  but  I  am  glad  I  did  not,  for  if  there  had  been 


TRINITY   TJCRM,  FOURTH  ORO.   IV.  ^7 

an  acqiiittaly  and  a  subsequent  indictment  prefen^i  though        1S2S. 

the  variance  did  i^ot  really  exists  the  defendant  might  pleaid 
it  in  bar^  and  so  far  the  public  justice  of  the  country  might         ^^^^ 
be  defeated.     I  do  not  often  yield  in  favor  of  trifling  objec-    •     •*♦"- 
tions,  upon  indictments  for  perjury,  by  reason  of  the  serious 
consequences  which  must  follow,  if  I  should  be  mistaken. 

Rule  refused* 


-,>,    Whitbubgo  9.  RicHAEDs,  Geut  (In  Error.)  ^!*^1?' 

OASE  against  the  defendant,  as  clerk  of  the  Insolvent  £tf*»«ilt!!*'! 

J.  CMC   ■Snlim  m 

iJibtoraf*  Court,  for  wrongfully,  falsely,  maliciously,  and  un-  clerk  of  the 
lu^f  If        ,•  ,  .      .  ,  "l'      .    1.     Insolvent 

Itftviuiry  making  out  and  issuing  an  order,  purporting  to  oe  Debtors* 

ab  order  of  the  Insolvent  Debtors'  Court,  for  the  discharge  ^^o^2f^^ 

ferthwith  of  a  person  named  Strettell  Chorlton,  who  was  maUcloosW, 
laY  J     1  %•  •    •  •  J     felsely,  and 

adjudged  by  the  Lancashire  Sessions  to  remain  in  custody  unlawnilly 

i8i'  two  years,  at  the  suit  of  the  pladntiff,' whereby  {Chorlton  Sidcr|*pnr-  *" 

ikvirig  been  discharged  forthwith  accordingly)  the  plamtiff  ^^^^^^^ 

^a*s  deprived  of  the  means  of  recovering  the  debt  and  costs  that  Court,  for 

SUe  fo  (am  from  the  prisoner.    On  demurrer  to  the  deelara-  forthwith  of 

tJSii;"Sh  the  Court  of  Common  Pleas,  judgment  was  given  SJIbtoJv*^ 

ftK  khe  ffefendant  (a),  and  error  was  brought  in  this  Court  was  a^indged 
Asi\v  1  »    «  -  bytheQnarter 

on  that  judgment.  SoMlons  to  be 

"'  ^e  case  was  argued  on  a  former  day  by  Campbell  for  custody  for 

iG*  pfaintifr,  and  Talfourd  for  the  defendant    On  the  part  STc^  J^Tk*^ 

of  the  plain  tiff,  the  authorities  cited  were  Com.  Big.  tit.  plaiotiff,  with 
.',.*»'.  A  17       *°  averment 

Action  for  Misfeasance^  A,  1.  For  Negligencef  A.  2.  ror  Uiat  thelosol- 

Diceit,  A.  6.  Fhzh.  N.  B. 97.  CD.  Smith  v.  WinforHJ>\  court^dW*nol 

^*'"  pronounce  any 

1<{^XM«<9B«p^  A  Waa«  1B8,  where  the  pleadlags  a^set  out  at  gach  order,  or 
length;  but  there  Uic  word  «<  maliciously"  is  omitted.  «l^®."°y  *2: 

vMle,ttake  bnf,  or  Isone  the  same,  whereby  the  prisoner  was  diseharged  forthwIUi, 
^  ^lyeans  wharaof  yhuntiff  was  iiuured,  and  had  lost  all  mi^M.of  enforcmgpay- 
ment  of  the  debt  and  costs  due  to  bim  from  the  pnsooer.  Error  being  brought  on  the 
JadgaMiil  of  C.  K  :--Ueldy  that  the  sapfiosed  ordcf  of  te  Imfiveat  Debton  Court  was 
not  to  be  understood  as  the  order  of  that  Court  until  set  aside,  and  Oiat  Uie  declaration 
im  not  dearanaUefor  not  avarriag  that  thempppsed  order  waila  fjict  set  aside. 
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1823.  B&mardition  ▼.  Someifl),  Ltme  v.  CdiUm{h),  Douglas  V« 

"^^"^^^  Yalhp(fi),  Schinatti  v.  Bumieddi),  Haman  ▼.  Toi^Mii* 

WHiTKEGG  d^(eV«%>«'v.  AfosonC/),  and  CooJfce  v.  Chmipuy$(g). 


V. 
RXCBARBS. 


The  Cottrt  took  time  to  consider  the  casci  and  jud^* 
ment  was  now  delitered  by 


Abbott,  C.  J. — Tbia  was  a  wik  of  eiror  on  a  judgsMMt 
of  C.  P.,  in  an  action  on  the  case*    Hie  judgpMDtwaa  in 
favor  of  the  defendant!  and  the  plaintiff  below  is  also  plain- 
tiff in  error*    The  declaration  alleges  b  sulpsteBoef  ''  tbat 
defendant  being  clerk  of  the  Court  for  relief  of  insdvesi 
debtors,  and   intending  to  injure  plaintiff,   and  to  causo 
Strettell  Chorlton  forthwith  to  be  discharged  from  custody^ 
without  paying  or  satisfying  the  plaintiff's  damages  and  coets^ 
and  to  deprive  him  of  the  means  of  recovering  the  sfuni^ 
without  any  anthori^  from  the  Court  for  relief  of  insplv^Mt 
debtors,  wrongfully,  maliciously,  falsely,  and    unlawful^ 
made  out  an  order^  purporting  to  be  an  order  from  the  CoMt 
for  relief  of  insolvent  debtors,  entitled  ''  In  the  matter  gf 
the  petition  of  Strtttell  Chorlton^  a  prisoner,  in  actual  cua» 
tody  in  the  castle  of  Lancaster,  seeking  the  benefit  of  the 
act,  passed  for  the  relief  of  insolvent  debtors,"  and  directed 
to  the  keeper  or  gaoler  of  the  said  gaol  or  castle,  and  poi^ 
porting  thereby,  that  the  said  Court  for  the  relief  of  insol* 
vent  debtors,  did  order  that  the  prisoner  should  be  dis* 
charged  from  custody  as  to  the  plaintiff,  at  whose  stiit  the 
prisoner  was  detained  in  the  custody  of  the  said  keeper  or 
gaoler,  whereas  in  truth,  and  in  fact,  the  Court  for  relief  of 
insolvent  debtors  did  not  at  any  time  pronounce  any  such 
order,  or  give  any  authority  to  the  defendant  to  wiile,  ttake 
out,  or  issue  the  same,  by  means  whereof  the  said  order 
bemg  exhibited  to  the  keeper  of  the  said  gaol,  Sire(i€ll 

(«)  »  LfBW.  114.  (0  1  Eutf  5S5* 

(S)lSalk.i7.  (/)fI>il.'Rii3rin.78a: 

(<}  S  Barr.  722.  Ct)  iStra^SOt, 
'  (d)  6T.R.  646. 


Ckmriim  WW  AMneupoD  jbrAmtb  diacbu^ed  from  custody;  i82d. 
Mi  9«iiBred«id  permitted  to  goat  large  wliercsoettr  he  ^^v"^ 
pkMBd,  agnnattbewiil  of  tkc  plaintiff ;  and  th^tt  Streltett  "^^^^^^^ 
CkorJiM  (fid  than  md  there  go  from  and  out  of  such  cii»-  RicsAaof. 
todjT  wfaeneoever  he  pleased,  the  Mid  damagea  and  costt 
dbenaodstiU  facing  and  remaiaiig  irbcdiy  wiaiiiafied  t0Aa 
phintiff,  bj  miWi  wbaicatf  dl»  pInMiffhath  been  greatly 
lajpnd^  aadfaatt  lost  aH  mema  of  enforcing  payment  from 
Jtovllea  CAorAo9  of  the  damages  and  coflteafoiendd.'*  This 
magr  fae  taken  aa  the  substance  of  all  the  counts  m  the  de- 
Bttt  it  fnrdier  appears  by  some  of  them  (to 
it  is  not  necessary  to  refer  with  ^particularity),  that 
OkotMtm  had  been  brooght  up  before  the  Justices  at  the 
Qaartar  Sessioils  f or  Lancoihire,  and  by  them  a4iudged  to 
imaiin  in  custody  for  die  apace  of  two  years,  at  the  suit  of 
4m  ^pfanatiff^  before  he  should  be  ^chaiged.  In  tiie  argu- 
amnt  befora  us,  some  authorities  were  quoted  to  shew  diat 
avaMian  on  die  case  may  be  mantained  agsunst  a  sheriff's 
eficer  for  fldtity  or  misconduct  in  his  office,  whereby  a  party 
sustains  special  damage ;  and  m  ibis  case  the  damage  is 
plainly  shewn  by  the  less  ^yfthe  meatns  of  enforcing  the 
paymani  of  the  debt  and  costs  in  an  action  against  the  gaoler 
aa  sheriff*-  It  is  not  necessaiy  to  repeat  tfa^  authorities  %hich 
wsic  quoted,  because  the  general  principle  is  not  contro- 
▼erted.  >  But  on  die  part  of  the  defendant  it  was  insuted^ 
diaft  die  order  mendoned  in  the  declaration  must,  in  this 
case,  be  understood  as  the  act  or  order  of  the  Court,  al- 
diouf^  die  order  might  not  be  conformable  to  the  words 
actually  pronounced  by  the  Court,  and  that  it  Aould  be  so 
understood  until  set  aside,  and  consequendy  that  the  action 
cauU  not  be  nwitained  widmut  an  averment  that  it  had 
been  in  he^  set  aside*  It  is  not  necessary  to  consider  whe- 
dier  this  consequence  would  iMlow  ultimately  from  the  pre- 
mises^ aasuming  die  preiMses  were  correct,  for  we  are  all  of 
opinion  that  the  premises  are  incorrect,  and  we  thmk  that 
in  Ibis  dedaradott'  die  instrument  in  question  cannot  be 
understood  to  be  the  act  or  order  of  the  Court.    The  in- 
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Jjiy[^      finiliioa  of  die  defendant  in  witing  oat»  ntkioK  tnd  ip 

ktfVVr    t&e  order,  is  cluurged  to  be  wrongful  v^d  ip>lkiio>iy  0t^ 

^^^^S^  ^ere  18  a  positive  and  forvoal  wrerment  of  hcl^  thut-An 

^ourt  did  not  |N»nouiiGe  anjracb  orders  bpwuas^  the  Oowt 

gave  no  authority  to  the  defendaol  to  ^irite,  rnato  .wU^^m 

issue  the  same*.  Whether  jtibas.  jJk^^ioii^  ma  oc.^^iimM lii 

proved,  oxiD.whlt  maimcf  itjcan  be  pnmd^.u.^pilmM  im 

^n^t  matjter^  and  Mfith  wbich.ve.haie  no  €QMam  9lb\ 

It  is  true  the  iivtrtuaent  is  caUed.M.  Mrdif^ 

that  the  Court  did  oider  the  dischaige  of  CAoriTM;  tal 

Ipoldng  ft  the  whole  dadmHioa*  wd  ttArertiag  I0  Ike  lM%> 

tion ,  which .  hv  been .  introduoed^  .w»  thmk  4hllt  iht  »1wm| 

'<  ordev''|i8.here/ii8ed^  must,  he  jjmderstood  lo>iil<iie  4h* 

/or^i  puljr.    .Tbi|s  the.  statute. 45.  Gtfo.  S.  nK8&fc^pm$  §am 

gery,  mentions  the  forging  of  afjr  de9<V  .wiU,rilifM«:  hJitoMiC 

eichange,  bank  note%  and  many  other  instfuilienls;  wmi  ^ 

Iqijslature^  mn«t  ifi  .thji;  p^til^,  ^  ifk  xvipny  ^q 

the  saaie  subjfc^  be  pnderstpo^  tQ./Diemi 

which  are, tfa^^^^'eif/^  of  fotgfrf,,j^  IV>>.jtt«btj|Bi 

form  oi^y  i^trug^e^t^,  of  ^c  .^^s^mim^^  i 

The  word  ''.orfi^/,^u^  hA.undv^^9S^.,iu  ilh|i)«iin»i 

and  this  is,  p«;rfecJL|y  copforna^  .,(0  ^ ; 

and  undersetting, of  «)|}pkiad. ,  Fjw  llpfie,  1 

the  judgment  should,^  r^yiBiyefl^  ,,  ,.  ,  ,  .1?  -r  *i»-r 

.,-,.,.  ;.  .    .t    -  i  f  HC  I  .    M       f>JW-i  t«  1  9tr 

TBie'Kifio  t>.  The  Rev.  W.  T.  JoLLiFFE/^tilerlt. 

the  steward  of  ci|j[)Mig.o«..  ihc;  deiRodant.  to ;  iihtm  kf  -.ariiat  andfarityslil ' 
llitetTtbe'""  coined  JQ  .ba  wMj^^  9iJi».  banm^aai  Alaffliift^^  ^-^ 

leel  St  the  ,-.,.,■  '    ^^^f     e::.'  «o  • 

election  of  themay^  offt'tn^fotigb  U  gdo<1  in  law.   -    '  "  '* 

T\»satyyesnii<«e,oiifo«i«tcs4.  ^cmm  ijHsiii -tt  —  |inyiD|liHMiWH^ 
•ttch  a  cnitOB  u  intmooiorUil. 

.1.  >   #«'•'  I 


iMv  WM  ID  die  borougM  m  iwiiwioraJ  olHom  fcr  tte 
HMMf  of  the  oimor  to  nomiMite  the  Jnrji  who  were  to 
MiVe  ttpcMrtbe  '^omt  leet,  at  the  ebctmi  of  the  wmjct  oC 
ftt^homghV  The  endeiriiM  itt  titpport  of  die  oiitoB  dU 
ittt  ^tteod  heyond  ih^  left  twenty  jeera«  ead  iio  endenod 
W  fcmmwikfkm  wn  oftred.  lie  leenied  Judge  thought 
Aid  Mdh-  evideMe^  —cotredietcd,  wee  o6ge«t  to  tvppoii. 
i^'sod  thut'the  cuetoni  itadf^  so  ptfofM^  wts  gviod 
r;  mA4iit  imy  Sonnd  for  the  defendant. 
•p>     t.-    '   • 

^^dNV/ltalfl.  in  Mymdmoi  Term  la«t,  obtuned  a  nii^ 
iMr'fer  •  tiewtriid;  or  to  tnter  aTeidict  for  theCiow% 
Ma  itiiAe  "fere'dicto^ '  on  two  gioonds,  first,  that  the  ens* 
MM  Mr  Mt  ntkHmSff  piovttf ;  and  second^  that  dio 
I  bad  m  law. 


9a 


^MvMr,  ifAhit,  end  C.  f.  WUKmm^  oh  shewn^  cauee; 
Mt  rjhihlJ  hy  the  Coort  to  eoidhMr  their  argnment  toiMi 
pohit,  npon  wMchf  they  contended,  diat  by  die  iretfy 
•M#  aaniiilnlibn  of  die  ooart  leet,  which  was  origin 
iri^;iit>iWlihMB<he<h*rig'btofW,andinwiichitwi;sthe 
dM^  i#'tM  HefO;  as  Ae  judge,  to  oomhMte  Ae  Jnry* 
Ml^MMld^  tall^  the  judge  of  the  eourtleet,  stands' pre« 
eiarif  inthe  smneiiluationwith  rdation  to  that  court,  aa 
the  iMMT  dcta to  dte  torn.  Hisdnties  and  responsibilities 
mm  Ae  ssnw,  and  he  is  no  mere  bound  to  summoii  die 
prsfions  to  hoUhg  tks-  leet,  than  die  sheriff  is  to 
^dM  Jnry  to  the  torn.  Alt  die  resiants  are  bounds 
to  be  pvssent  at  the  leet,  and  theiefbrd 
Cor  any  pMfious  summons,  the  steward. 
bssM>c*Mp«Mrt,  andiieinspec^  to  act  bodi  as  judge  and 
ttnm|n%eln  cMcwte  dm  duties  mddMt  ttf  die 
I  eC  sismmd,  and  «>oar  tr  MmimM  dni  iniy.  It  is 
r  WNff  may  be  the  person  to  sumoMin  dm  Jniy, 
bm  *e  iiewaidislo  nominate  die  persons  who  shnU  he 
SMMMi^:  I1M«>M  ^Hm.  ^t.%  iMpAi  9.  c..>«^ 

tot.  111.  tt 


Hi 


,v/  .   I  >  -  i.  -»  , .     ^    !••  f.^  ■'/ '  (I  1  •      -  • '  ^  .  I  v':^*t. 

4Mlrii^  Xhi«ifppoMd  unlogy  belwmi  die  tfaotff't^torti 
4Nld  4heiOOTrtjbet.  iloet  not  ap|ri]r>  becaim  the  ihedff  &% 
IMiblk  offiotr,  add  has  psbKc  dotiBs  to  perfom,  itnl  a  piiUit 
jiimlktio*  toadtnoMter;  triwtat  tba  stMaitl.^f  4|0^Mt 
litfi  smm  ipfffale  agent,  inndiig  only  a  louimmipmiBmA 
fimnchbe  to  exeidae.  But  eien  the  shenff  iiatliibt^cpsnatfy 
Mtberity  to  aoBBioate  die  Joiy.  It  is  the  datj  a£  'the^ttiiMd 
«^erdbrlMabaaiflr"<tojiiake  a  paftsi ;"  ia  mher  amd^f Hd 
«m»M  a  Joryi  aad  the:  dnty ^  the^  bailiA  tojiiibiijiill 
^Hdff^lijwd^  faijyiaallyr  that  .ia  tbe;aaly  iepl  hMd^oof 
i«»oiiriiDgih#  Jury.'  %  Uttwnnaa  faoPifiL  la  flkari^arin 
*m$9j-.  autbprilMu  e«d  fmn  iWMmil  pneMtt^jiimtaiim 
/tettWJa.tbe  proper  peanta  to^nlim  tha/jiijDqprocBM^M^ 

r4i»4n<dMcXdaeAic*jdf;23Gbte4liib<ilfti  ll3t£ria^kitMW. 
i  JUvod»  <biSv/«  Afu  &/iC.r«k  db  Shz^  u  It  immkllMM 

jwrif^/  iikiMMfiV^4.«r«iioi'«  CaMl^9Jiib4!rai^-'  o-n  nam 

^  M  A^BffTii  C«  X-r-Ijaia  o&o|»i«Mm!lh»t^hiai»ki«H|^  lb 
b^  diiqbiqte^.  Tbeie  tftjfeaiproaiid  foa  thai  patfaaiGbddaah 
epidw  ^#  MM  trials Jbecaii89.iitk>n  fther  eyidai|defc>3Haaf 
tIBldMitoA  %Rfl  M4lplaiB$d^  4t»e  Je«mAJiidge)dUifsr|ghftifla 
#r^$tin9J0m  ^rf  tbat^ibAc^ide^  giatoiiraadckigiBt 
tr^iHiddeiiiMiiiiiQtlhem  im  fodi^j  m  tee^iiofxAhftkiigbia^ 
9&MWtt  IlirrtforaaiMWk^  dhattf  tliAfttan^MtMiaiittai 
tf:ilhJii/eMfWee^  iilie.MswnlliJitt  iMttiwiihaDhldbM 

.':   J     y^)  iio  I'Mi  t       i  /   ■  y  V    r  ..^  i,  ura^i  ^d  f'rag  miri 
(c)  Via.  AInr.  tit.  Coart  leet  (y )i .  (  /  )  tf  T.  R,  5U. 


iitiilhit{4<iit  to  Ito^iy  A^MgJwtrf  Ac  |i»rt»pi^wW^       JMK 
^  be  fummoiied  to  serve  on  ike^ J«rjF^  '  Ilie  tftk  *tl  i^M      ^^^^ 
wge  be  cootiary  to  the  general  priociples  and  rales  of  law,  ^, 

JnnMer  img^  k  wamy  fiayevptMlied/  sOlltf  itii  |MreeiMed 
jK>th«  attentioB  of  a  Coot  of  low;  it  tMst  be  dedared  ¥M. 
Sfm  'no  theMfofe  t»  aee  urbetber  there  b  mjr  Aing  in  'thk 
uMgei  contrary  to  the  IciMnm  iHriiici|>lee  eiid  nddi  of  Um* 
HHaptTteiy  iMch  iiliat  wet  addrtsMl  Co  os  Iqr  ihr  dee 
Ifanfaaitfs  tettORl^  as  toihe  ancnt  practioe  in  Ae  alitrtfPfb 
^tara^tiaiididM  amdogyeiistuig  between  that  ootart-and'Adb 
lDBnrft:kelyniuDeIy>  tkat  b  aodeol  ttmee  ril  peraoot  imeadtfi, 
inn4 irnvm  bodnd  .to  odend  ibe  torn  without'  aarf  ptfevtoim 
laisiiuduu^  fibanciet  umes  many  did  ao  atteriJ,  aadlttift 
te^lHiii  mpn  mmiem  vmm  that  the  pntitioe  obtained  fior 
^iDBUNriffV  officer  to  smnnm  tbe  Jury.'  Him  the  4ti«i* 
id^niBJse^aaito^tlie  gnsdinqueet^  afld  prctebly tbif  Mektlt 
Ifiliii  \twk\ttd  ynftk  te^eet  to'Shnl  etio  ns  to  «kcP  sl^rlff^a 
loamlt  tlisiMciitot'  ttakes  tbe  seiviMi  of  4be  lordM»  ottKifs 
fbndl^aMiKM  tbe'leeit,  tritfmiiWfafMM  MMmMri^ 
flidbiiki^ote;  ^nd  tbe  Juiy  4asr  cMi|x>«ed  W^^  p^MMe 
.Mk»  hdppMd  to  be  an  mtt^ariekki ;  'but  ff'^^Qeb  ^^erbn^  dU 
2bbl\)ilbMl;  It  see  ik»  ilsaMi  ^]if  the«  etenrKrd  sbotdd'not, 
ib^lifectmal^  hii  bifliff  id  t^ke  4Skb  that  ccrttin  persote 
-i|iifiI^tK^wiMt6hd^6  dt  tlkicoart.  Soineteti^of  parlk- 
mentbavebeeiFlrelbrred  to,  es  being  inconaiitene  witb  ttfa 
practice.  The  first  is  %Htn.  4«  c.  9;  and  by  that  statute 
itn^^Maiilitbat  HI  practice  bad  ciept  in  of  nanfi&g  pebons 
/itedUberJbatkaiieo'^erfeim  theCh^aadJory,  ^idibut  beifcg 
BBlMnpdjby^e  aheittL  This  was  ii^uMd  ^Uy^  fepf  iiwbiiie- 
!«iid^iaidift^i»  therefore  enaeted,  ''That  ni^  itttfelbi«ikt 
takglfebeoviade  by  any  soeh  peraons,  but  %  in^eev  df  *e 
ttii|bpMiu)ditge  people,  fommed  by  the  sheriffs^  br  bdifb 
-sfttebbbiaeB^fwitboiM  itfiy  denominttiott  t6  tk^  eberlffi'or 
^liiiffirbaliigiKidtj  byanjr  p«Mn,  of  tbemsnttwMdb'by 
Um  siiall  be  inpanneUed,  ex<^pt  it  be  by  the  <^cer  of  tbe 
aberiflb  (i([;^li^^^\^orn  and  known  to  make  tbe  same  »'^  and 


ft*4  C4SI5S,  IN  Tfll^  KING'3  BBKClff 

lasg,       t)ien  i|  describes  the  qualifications  of  strch  Juronsy;  and  sub»> 
Z^"^^      jects  Uie  sherifTs  to  a  penalty  pf  forty  shillings  for  any  ne- 
"  t,  ""^     gleet  of  duty  in  this  respect.     Suppose  then  that  the  bailiff 
^^^""%''     returns  to  the  sberiiT  persons  not  duly  qualified  according  to 
tfai?  statute,  \ivhat  is  the  sheriff  to  do  ?    Is  he  to  take  then), 
and  thereby  subject  himself  to  the  penalty  of  forty  shillings, 
or  is  he  to  name  other  persons  properly  qualified  to  served 
1  have  no  doubt  that  the  proper  course  for  the  sheriff  to 
adopt,  woukl  be  to  reject  the  names  of  unqualified  persons, 
and  direct  the  names  of  other  persons  to  be  inserted  who 
are  qualified.    Allusion  has  also  been  made  to  the  3  Hen.  ft.  - 
c.  12;  and  the  mischief  there  recited  b,  **  the.  untrue,  de^ 
m^nor  of  sheriffs  and  their  ministers,  in  the  summoning 
persons  to  serve  on  the  Grand  Inquest ;''  to  remedy  which 
it  is  enacted, ''  that  all  panels  to  be  returned,  that  shall  be 
made  and  put  in  by  every  sheriff  and  their  ministers,'  before 
any  Justice  of  gaol  delivery,  or  Justice  of  Peace,  in  theif 
open  Sesi|ions,  shall  be  reformed  by  putting  to  and  taking 
out  of  the  names  of  the  persons  which  so  be  impanelled  by 
every  sheriff,  and  by  discretion  of  the  same  Justice  before 
whom  such  panels  shall  be  returned ':  And  that  the  sain^ 
Jiistice  and  Justices  shall  command  every  sheriff  and  t^ir 
ministers,  in  his  absence,  to  put  other  persons  in  the  same 
panel  by  their  directions ;  and  that  thp  sam^  panels  so  re- 
formed by  the  said  Justices  be  good  and  lawful.*'  Hiis  is' 
an  authority  given  ,by  the  legislature  to  the  Justices  of  jgaolT 
delivery,  or  Justices  of  the  Peace,  to  do  what  I  think  the 
sheriff  in  his  tora  might  have  done,  to  avojd  mischief  eiAer 
to  himself  or  the  public*     In  the  case  of  Crane  v.  tlolldnd 
a^rit  of  error  was  brought  in  K,  B.  on  a  judgment  in' 
NorthamptC(n ;  the  Court  there  was  held  before  the  mayor 
and   two  bailiffs;    tlie  venire   facias    upon    the.  issue  was 
awarded  to  the, two  bailiffs  to  return  a  Jury  befpre  the 
xnj^yor   and   bailiffs,  which  being    returned,,  and  judgment 
given,  e^ror  was  aligned,  '<  because  the  bailiffs,  being ^ijges' 
of  the  Court,  could  not  also  be  officers  to  whpn\  process 
should  be  directed,  there  bemg  no  custom  that  can  niaiiitam 


TKmiTY  TCRM,  fO&RTH   GEO,  IV.  ^^ 

any  fo  be  both  officer  and  judge ;"  but  this  Court  taid  that      ^  W^- 
they  might  be  officers  of  the  Court  for  one  purpose,  and 


Tbe  Ki«« 
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judges  of  it  for  the  other^  and  therefore ,  over-ruled  the  ob-      ^     .p 

jection.     A  passage  was  ajsb  cited  from  2  Hawk.  P.  C.  c.  10, 

9.  15.  p.  93^  in  which  it  is  said,  **  that  a  sheriff  is  a  judge 

of  record,  and  may  impose  a  fine  on  all  sucli  as  are  guilty 

of  any  contempt  in  the  face  of  the  Court ;  also  there  seems 

to  be  no  doubt  but  that  he  may  impose  what  reasonable 

fine  he  shall  think  fitting  upon  a  suitor  refusing  to  be  sworn, 

or  tipop  a  bailiff' rtf using  to  make  a  panel"  kc.    It  was 

inferred  from  this,  that  in  the  Sheriffs*  Court  it  b  the  duty 

of  the  bailiff  not  merely  to  make  out  the  panel,  but  to  sum* 

mon  and  return  the  Jury*    But  no  such  inference  can  be 

drf^wu  from  this  passage,  because  if  the  sheriff  had  directed 

the  bailiff  to  make  out  the  panel,  and  he  neglected  90  to  do, 

or  bad  not  summoned  such  persons  as  he  was  ordered,  the 

sheriff  i^iight  require  him  to  put  such  names  into  the  panel 

as  he  thought  proper,  and  require  that  they  shoiild  be'  re- 

turned,     Full  effect  therefore  may  be  given  to  these  expres*^ 

sfoiiii,  without  construing  them  in  the  manner  contended  for* 

Then  if  w^to  through  the  other  parts  of  thecase^  we  shall 

find  the, ^ame. principle  prevailing.     In  executing  a  writ  of 

inquiry  ^e  shenff  is  the  judge,  and  there  is  no  doubt  he 

may  qame  tbfe  Jury  who  are  to  assess  the  damages.     We  all 

l^ow  that  he  is  Jboth  judge  and  officer ;  he  is  judge  to  assess 

the  dama^Qs,  and  sheriff  to  summon,  the  Jury.    In  the  case 

of  f^  re^disseisin  the  same  thing  takes  place.    Looking  then 

to  the  -whole  of  tliis  case,  can  ve  say  that  this  custom  ia 

contrary  tp  any  known  rule  of  law  i     It  may  be  true  that  the 

common  practice  is  the  other  way,  but  that  does  not  makq 

the  custom  unlawful.    Tlie  argument  resolves  itself  mto  this^ 

thji^  becaus^  it  n^y  be  done  in  another  form,  therefore  it 

cannot  be  Ifiwfutly  done  in  this.    That  is  the  whole' gist  of 

the  argument;  Jbut  I  think,  if  we  were  to  draw  any  such 

conclusion,  it  would  neither  be  conformable  to  good  logio ' 

nor  sound  law.     Looking  to  the  principle  of  Jaw,  and  thci 

practice  in  various  instances,  it  does  no^  follow  that  l^ecau^? 


\ 


HM.      HWritmf  he  h^fiSty  ^one  otk  ^kfLyrit  most  Mc^BMiilf  %b 

^'^'^^'^     iflihb  cttfltdm  repugiiflBt  ta  u^blowa  rul6  of  li#,  iM 

•^fliltarm.     ihtniefoire  ifai^  ruK  must  be  dischM^ed^^  f.       .  - 

^^'  HoLROYD,  J.(ii>-«I  see  tio  reason  for  ^stuiVifig  tHe 

Verdict  in  this  case.    The  custom  here  relied  upon  doeti  not 

^appear to  me  to  be  void  in  law*    The  more  general 'pTattfee 

undoubtedly  is  for  the  bailiiF  to  summon  Ae'  Jury  ill'  fire 

first  instance ;  bnt  here  an  immemorial  custom  to  the  con« 

trary  has  been  proved,  and  there  a^e  several  authorities  in 

support  of  such  a  custom,  bnA  decided  cases  and  acts  of 

^  parliament,  which  have  already  beeir  pointed  out    The  case 

,yeTf%r!-^N((       of  Cfoiie  ^f*.  HoUuud  seems  to  me  to  be.>^e^isive  of  the 

* '.  ''^^^^    V    present  case,  and  I  think  in  conformity  with  that  case  we  ire 

.i£  :mt  a  ^^  >-'    Dound  to  hold  this  custom  good  m  lav^.  ' 


ri  H>  >  I  ? Mh.i^    '  B£iT,'J.«-.We  are  not  caHed  upon  in  the  present  CflBe  to 

Qoraic^  r.M'r"    decide  whatis  the  general  law  upon  tbis  sUbjectv    Ttieques-* 

a^Tlr-wi*  />    tioQ  before  us  is  narrowed  to  this — ** Is  this  paiticufiR-  ciis* 

" ' '  ;^''r*^.  V ''   .<<"»  tood  in  law,  or  is  it  in  itwlf  illegal,  and  therefore  void  V* 

ii^.m^i  ..^    ^ereare  two  circumstances  in  favor  of  the  cu^totki; 'first,. 

iliat  it  is  proved  to  have  existed  immetnorially ;  aud^  secorid, 

'  that  no  case  has  been  cited  which  shews  it  to '  be  iHegal. 

The  genentl  practice  undoubtedly  has  been  such  as  it  is 

described  by  Serous  and  the  other  writers  mentioned;  but 

they  describe  the  general  practice  only,  and  that  cannot 

supersede  a  particular  custom,  if  the  latter  ht  properly 

established.    In  addition  to  the  evidence  of  immemorial 

uiage,  this  custom  is  certainly  supported  iii  express  term* 

1)y  the  Case  of  Crane  v.  Holland.    It  is  said  that  the  steward 

'  li  an  interested  person,  and  therefore  incompetent  t6  atp^ 

point  the  Jury  I  he  may  perhaps  baye  some  veij^'remdW  in- 

t6nfStui<^db<stingsome,  and  excluding  others  from  serving 

on  the  Jury ;  but  if  he  were  on  that  account  to  be  held 

incompetenti  the  same  rule  would  prohibit  every  judge  ap« 

(«)  ficjf/ryi  J.  wfts  absenf. 


iivt^Hpoii  anj  tb«  gifiile^  of fo^  brMght  bf (pw  jUoi*   Tfce     ^i^^♦' 
rdtitiito  1  JBtor  €.17*  f»  10.  U  «tfo|i§I;  w  favor  of  tl^U  cm-   '"'^^5'* 
too^  baeaiie  it  ezpreiil||r  mfipomMXB  ibe  #tew«cd  to  nooiiotte    ^9Wfn^ 
olber  Juron  ki  ibe  mom  of  tach  as  may  appear  to  have 
Hfgie^  Iburifai^,  and  itis  inqpoasilik  to  coikreifa ttat ho 
.jiboudd  buve  poioer  to nasae  the  aeeondjuiy^  if  Jbe Itadnot 
,fiit.a.sDal|er  of  conne  aachoritf  to  nme  tbofiat.    lam  of 
c.Wioioo.  that  ibis  is  a  good  ca^toai. 
.J .:      .  Rule  diacbivgad. 


ni 
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'  Cattarns  t.  Player,  and  WiFB. 

1.,.^     ....••  .    •   -•  ... 

Ntbis  case  hnahend  aiid.wif«  twre  amsted  •• '^■W*\,|fc  fc,i,„rg,,. 
process;  the  wife  was  dvcharged  oa  filing  common  bail^  and  wtad,  the 
plaiAdf  de<^4^(aipi4  bwlmdthealo^^   Rate  D^haa.^;^;£^^ 
ipg  bfNp  gfaijited  fQ^.a^tiioK  a«ide  the  d<tQhriiUpn  far  ^^mS^nMna 


,    ^.  Pollgfk  fh^^  Gfii|^»  wid  CQiilendBd^  that  the  f^^^^^S^ 
^b^in^djschaiged  out  of  th^  actual  custody  of  the  Marshal  lar. 
.  on  ifilii^  co|ill9op  baily  she  was  to  be  tveated  as  bo  par^  to 
t^e  jffifp^^ipgpj^  and  therejpore  that  declariqg:,  agttnst.  |lio 
.  hutljfand  ^lpn<9  wa^  no  inriQgt^liipty,  .    *   ,      .     i  • 

... ,  _   .^^r-  (    '     -  •    ^    '     .  •       .  - ,     .       r 

CA/7/y^  coQtr^^  was  stopped. 

f  ,  P^JijCpftiAM.— Tb^  wife  is  virtually. and  in  the  eye  of 
.^^^  h^if^  .Y^tpdy,  though  only  CQmmon  bail  baye  b<|B» 
^  |i«d.  »,Sifcj  if  .in  CQ.urt ;.  and  if.  you  arrest  ,tiiip«  afid  ^ec|pi« 
ai^D^t.QUi^PPly,  your 4)fx>ceeding8  are irregul«iv   .r.     ., 
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IU», 


*«£[<&'  Dymock  «.  Stetens. 

i.i.1.^.    hill  i\f  ««.^k.M«.^    ...:^i.  .I..  1 


«to  iS^Ste.  '''"  *^  «*''«"8«'  *«f»  f«»  ."«"*  OO0U.OII  comits.  The  jU. 
•f  ikwgjN  7^  ^mmi  |«wwaiji  to  tte  tet  coant^  «adii»l«iel 
•S? rA :  W«««W»  iMIw  t9  dl  tlie  olber  couto,  imt  iMtMi  rf^fciJ 

JSt&'fe  '**•  *"  ^■**^  «P«wttch  the  pWnufftt%sM<^ 

^^k(tt  B Wffdimn  M  <i.  BftlU^,  aada%wd  judgtteMi'     '*    '   "<"* 

*e  papen;  ..,       .       , 

otfaerwiK.*  _    , 

Brtlltjr.,     ,  Etfmam,  x>a  a  fomerday,  obtnoed  a  mfo  t)l»^16W 


"..  '.V  '     :4rc4&oUnow«iMwed  came,  and  contaoded,  tititt  fcytiie 
l.•l^'l'^;.'i^:.«-n»Wi&;^i».4tti^l^teott•ai«|.^»nlpo8«.•  ••      ':  :  :.'ji<iB>!  gai 

m  1..  ijii  ,         .  '  .  '.  •  1 

"l'-%^l  ;?'*f^pWT^  «P0(»  cwnsulriiig  «tith  the -cteHt  df J'tlW 
.'  .••M'.iPV*rf|,%8aidr|h«tceftaiiiIjr''aiiBb'«miUio  frntHiii;?^  >r.  ■•Ui-  A. 

;  -  ;■'    yMN^!furth«r'«igad^  »h«  tyjhe  i»a«lte^oifik>id»i■ 
n.  ...   i«9dwit  iilfa()s, t^ gM^ral  iiBw.to'^art'»P^4fcI#8(fiStf,<* 
:,    „ao4  (i«inu»,gep^|y  to  (h©  iiMt,  §»>*  dwil«iwi^  ^i^ir 
-'^upmmrt  hs-Jdherid  to  ifce  |4untilF^  «t«a»ie^>  irt^'ndl' 

^  -^E  CO0W  a^emed  to  ibU;  biitit  Miigji&ii*tt^/<iiV^ 
l>atti^C3%|4<iefi«tcdunl  of  the  dediwftioft-t^teHffeaHV- 
'^^^yP^  4tM«  ^HOasted  time  it  wottld  be.b««livt^«iAe^i£^^ 
/cDdant  that  the  rule  should  be  dischaiKed  without  cqstii,  Iv^ 
;:.,y;^«8th«t>e  plaintiir  should  a«e«d  giati^^^li^i.^ 
t  I  Afcudani  decliiiiiij[  this,  the  ^  ^    ^^ '    •     ^ ; ; 

Rule  was  made  absolute^  wifc.cosii.,  % 
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-r    iwir    t'-."..'   /-jj.'i        '       ..,      . 
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SiMsoN  and  Otfiers  v/^.  iNOBAMp  Heif\  and  TAY^cm 
£  '  >  mUfOAiW^  D«filte^4#  k  IhAham/ leased.       -; 


in 


'J     .f:.s'   'h  A  ':o 
.  #      .,   *.   I'!   t-.iri  ,:  ■••♦ 

[  an  bond;  eJit  t}i#  ekecution  of  k  ^tftof  enqmry,  ^|  j^  )j  ^  ^^^ 
h^m  4Wpa,  a  J.  at  tha  Lombn  actioornted  Sittlnp  tftcr|  ^^^jf^^^^^f '^ 
.gf^r^.lTerini^  18S3»  Clie  amoont  ad  wbicfa  tlie  fhimegea  weit*  ct^^L  n^coant ! 
t{^i/>^ jt^^e^^  «Ka9  referred  totka  arbitracioti  of  «  Geiftte-  Ji^^^^f^  l^X'l 
man  at  the  Qaf.wbo  awafded  to  the  plmtftiflb  &e  ami  of  f„'V^|[*^,?[^^ 
13,845/.  lOf.  6d.  and  a  verdict  was  entered  for  that  amount.  ^tn«nilttmisio 
1§Kjify:/imim(i9  Tarm  laat^  a  motion  nvas  made  on  the  piirt  of  montiiij  ttatc.- 
Ibe  defendants,,  ta  reduce  the  damages  to  0M6lfiHio{;i  mrhetr  ^j^x  ^^^^  ^ 
the  Court  ordered  the  award  to  be  put  into  a  special  case. .  Sef*^Tiiia 
3i9^f»lby>fe|;  *•«*»  wore  stated  on  Aa  uJS'SiiT 

Qfet^g  19tbr<^'«*fr,   iaOa^jBnj|kl«lVMid  i7«*W^f>Jl^fcrt,*liim.eIf  and** 

*,^fe^^.  i»9*toii«^  art  5F.  JFnneii,  *th^H:errripcAidi^J^2^ 
iog  bankcjrs  in  Londomf  lqr<ivjhitfetliey  joinll/iiid  ^Vehiffy'^nnke  no  alter, 
bound  themselves  in  the  sum  of  90flOOL  to  the  obligees,  to  ^rji  books  at 
rjmit  imoim  f<^  iha  .pajmcut.  irf  mU,^  wBiW'tl/e  Wtes  J^UtS^'S^'^    . 
shoidd  acc<p$^^ll|^thd  r^ipajiMiil^  i)K>beyWhkfh''tke'^  iNit 

ligors  should  advance,  in  discounting  the  obligors  bills,  or  before.  In 
U«>byU,oCA*#^»p«*otiaasaoc*it«di)fStti  Uiem  in  ^tir  JJjJJ*^ 
kW»BWW:>^yMA^^i*fr  ^^  «f  vdi^  not  a^ociaUtf  *^*^«*^^ 

^^if4^  PtflfilhVmM^  ita  AeJasae,  oran;  oth^  firte.    FrdM  tbe  eonntry 
tten*Al  pf>4te;)bon4  nni^l^^aiitt^^^^  !«»^  the  Hwd^^ttto  ^^^ 
de^field  Bank  was  carried  on  by  the  obligors  alone,  but  oh  ^Je^^JJjnii^^hr 
^at  day  /.  Ikin  was  taken  into  the  firm,  audit  so  continued  firm  at.  the 
^WhAffifniSifgfm^er^  16 1 1,.  when  B:  Ihghdm  died,   t^e  death.   Dor- 
tfRtm^i^m^  immA  m  die  bank  until  /«ite(iiyi' 1^14, '^^J^ 
^bgo^fff  jMhim^iind.    ¥mm tbetime /AJubecfttne partner 'f<^<>|>^.^^  ^ 

-  «»  ^  .traasaiitteo  to 

*hL    i'V.p*  ii'">,.  r    :        .. -'  '      '  '  '    *   '"  the  coontry 

NBK,  bot  at  the  end  of  that  tjme.  two  separate  acaoonpU  asf^flea^i  ona  caOed  the  old 
aaftpalkinpdi'aiMo'llMr^iliith  6f  J.,  ^vftbont  ghring  tredit  fdf  the  mojiqr  receiTod  sioco 
hit  death,  in  liquidation  of  the  balancen  at  that  Uvia4lteiboai*niaMli^,  and  the  other 
caUed  the  new,  comprising  the  two  months,  giving  credit  for  the  sums  received  dorinff 
fhat  period.  ,  Iq  ai^^tipn  by jQ^Jf.Ct.  on  a  JMat  and  several  indemnity-bond,  given  1^ 
A.  ^Sl^gafnkt  thelieirs  otA.^  for  the  balance  due  at  his  death :— Held,  that  C.  ^  €«., 
hff  continning  their  own  private  account  against  A.tfB,  foMwe  aioathi  after  the  deat^ 
of  A.  as  theretofore,  were  aot  estopped  from  suing  his  (eirs. 
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until  «7.  Ingham  diad^  the  firm  was  cdled  J3,  ,aqd  J.  Ing' 
bam  4;  Co.    The  obligees  carried  on  bnainess  until  Slat  D^ 
umber,  1808^  Wben  Stephemok  retired.     Tlie  other  throe 
contiDU^d  hy  theiotelvet  until  ItiJofmary,   18} I,  whep 
thqr  took  inH.Mackenziep  and  iti^as  continued  by  t|^p^ 
four  until  t)ie  death  of  J.  Ingham.    During  Ae  latter  period 
the  firm  was  sometimes  called  Bruce,  Simpson,  ^  Co.,  and 
sometimes  Bruee,  SimpBon,  Freen,  Sf  Co.     The  house  of 
Bruce  Sf  Co.  was  in  the  habit  of  sending  to  the  Hudders- 
field  Bank,    monthly  statements  of  their  accounts.     ,The 
last  statement  sent  previous  to  the  death  of  B.  Inghiam, 
yms  for  August,  ]8]1,  and  was  sent  on  llih  September,  in 
that  year.    The  balance  dien  due  in  favour  of  Bruce  Sf  Co^, 
was  23,67 1 1.  3s.  2d.    No  alteration  in  the  account  was  madd 
in  the  books  of  Bruce  ^  Co.  immediately  on  the  death  of 
jB.  Ingham,  but  during  the  residue  of  September,  and  part 
of  October,  the  remittances  made  by  the  Huddersfield  Bank, 
and  the  payments  made  by  Bruce  If  Co.  on  their  account, 
irere  entered  ii|  continuation  of  the  former  account.    The 
remittances  and  payments  during  that  Ume  were  nearly  equal, 
and  both  fiir  eiceeded   the  balance  due  at  the  death  of 
B.  Ingham ;— *-and,  if  by  having  thus  continued  the  account, 
Bruce  Sf  Co.  are  to  be  considered  as  having  made  an  elec- 
tioB  from  which  they  were  not  at  liberty  to  depart^^  m»d  boudd 
to  tpply  the  earliest  remittances  in  discharge  of  the  fi^nn^r 
balance;  the  damages  should  be  only  nominal.     Before, 
however,  any  account  was  transmitted  to  the  HuiderffiM 
Bank^  subsequently  to  that  of  August,  Bruce  4r  Co.,  in  con- 
sequence of  eommunication  with  their  solicitor,  opened  a 
new  account  in  their  books,  and  in  that  inserted  all  the 
remittances  and  payments  made  subsequently  to  the  death 
•f  B.  Ingham^  striking  them  out  of  the  former  account, 
and  retainuig  there  only  the  bills  for  which  a9  before. st^;^ 
credit  had  been  given,  but  which  were  dishonored ;  and  on 
1 3th  November,  1811,  they  transmitted  io  ^e  Hudiersjield 
Bank  statements  of  two  accounts,  each  of  wbich^  instead 
of  comprising  as  formerly  the  transactions  of  a  single  month, 
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^sbtauMd  those  of  tw0»  namely,  September  aad  Odehef'^       163$. 

'io  aeicoont  of  Septe»lber  separately  faaviog'  efer  been  sent. 

¥roui  ihis  time   the  oW  aqd  new  accbilnto  were  kept  m* 

parate  in  the  books  of  ISruce  Ig  Co.,  the  addition  to  tiM      **•■*«• 

Yormer  being  litde,  if  any  thing,  more  than  the'  mterest  at 

tl^e  end  of  every  sit  months,  except  in  July,  I&13/  iivften 

a  transfer  was  made  from  tbe  new  account  to  the  old,  of 

1J;53?A  18s.  lOd.  whi^  reduced  the  balance  of  the  old 

t6  10,000£.    Statements  of  the  two  acctents,  with  the  tk* 

spective  letteHB  o\a  and  n\a,  continued  from  time  to  time 

tb  to  thiAi^mitted  by  Bfwe  4r  Co.  to  the  HuddenfiOd  Baift, 

anS  examined  and  ticked  in  die  ubual  manner,  eicept  diat 

t%^  slatemeht  of  die  old  account  Was  only  sent  half-ydilfy. 

,^e  HuddersfiM  Bank  did  not  appear  ever  to  have  objected 

to  the  accounts  being  kept  separately  by  Bruce  If  Co,,  al- 

though  ill  their  own  books  they  kept  one  account  only* 

Itlie  quesdon  for  the  opinion  of  the\  Court  is,  whether  the 

arbitrator  has  ^  properly  assessed  the  damages  ;  if  the  Court 

iiilnk  (hat  he  has,  the  verdict  is  to  stand ;  if  otherwise,  dw 

'  damages  are  to  be  reduced  to  one  shilling. 

'"  Caniphelt,  for  the  p&iht^s,  contended,  Ihat  there 'was  no 
, Pretence  for  reducing  the  damages,  aud  having  cited  JIfaii* 
^mngy.fFe^ern  (a),  and  Cox  v.  Troy  (b),  was  stopped  by 

<.yi  >   •  •       f.fi.'.<,  .    ..  „•  ..f  -  •      •  I'         ,       .  '  • 

' '  F.  TOiock;  for  die  defeMaht^;  ContendM,  Iha^  the  plain- 
ilffsV  continuing  the  account  in  an  nnaltet'ed  itate,  flrdm 

'  the  ddy  of  B.  Ingham's  death,  till  the  middfe  bf  l^dvmSer, 
was  an  election  by  them  of  the  mode  in  whfch  tfaiey  chdie 
1o  apply  the  payments,  and  having  once  made  that  dectiob, 
'they  were  not  afterwards  at  liberty  to  deviate  from  It.    Hie 

^present  diSfendants  Qierefdre  were  not   liable  ftif   the  str« 

rears;  ttie  plaintiffs  might  have  discharged  those' arrears  by 

continuing  to  carry  all  the  payments  to  it ;  but  they  ctectined 

fo  doing,  and  therefore  the  defendants  were  in  the  character 

(«)  8  Vera.  Cb.  C.  606.  ih)  Anie,  vol.  i.  p.  58. 
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,  '  CAWPB  IN  TBB  kINa's  BBNCIif   ' 

ofi'QMm  flVMtioi  *'for 'Iii6  ilebta^  /whkb  mi^t  wronie  «tdiM 
Mfimoi'  to  tbfftdttidi  «r  Benfapm^  He  relied  u^^  CA9U 
tai^»  lomeija^r  tatrikBoeknhm  v.  P^ckas  {b)y  as  «x|ve89 

iiKhatotie8»>    .     t    .    .      ...  a.  „'.| 

i,-   .    •     *   ^  ;  .  .      .  I  ..I' 

,  BATX,|sr»  J^  (e).~There  are  Ibree  geneol  rules  ^W^h 
C9l>le  (o  casea  of  tbJ3  nature,  vrliich  it  is  necessary  tp  kef^p  ^i\ 
Yi^HVfirst,  thaAprdfoarily  the  par^wl^o  pajs  ia  isop^jri  Ji«(^,|)m?; 
libertyt  of  applyiipg  it  specifically,  to  whichever  of <.t!^p  ,9^ 
cpuE|t3  be  chuses,  either  the  old,  or  the  new.;  secpnd^^^i^ji^K 
yf!^  be  snakes  09  elecMon,  but  pays  th^  movef^.JT  fSffl^tf 
raUlTy  ^  ff^tS  t^  vvbom  it  is  paid  become/s  eqtit|^4r  tp  ^^ 
8|m&  Ube^^j  Moless  the  exercise  of  it  is  Qa\cuUtfi(^Xo,)^^if}f., 
i^^st]ce ;  ^qd,  third,  that  whcya   Uvo  parti^ifrs  a^e,  J9ii^t^y^ 
io^ebif&4j  apd  oi^,  dies^  and  Ijbe  survivor,  keefp  oif,  9p.,af^t} 
cpifAt  w^th  th^  gri^ditor,  who  uiujtes  the.  two  accounta^  thf^^ 
subsequent  payments  must  be  applied  ia  liq^datJQO^of  J^p. 
old  debt.    In  this  case,  one  of  the  partners  dies  in  Septem^ 
her,  1814|  and  the  survivor  coiitinues  his  tranfta^tfqn^  ,Y|^ 
the  creditors.    No  statement  of  accounts  is  sent  to  him  at 
the  end  of  Ociober ;  and  if  there  had  been,  and  -if  in  that 
f^^teoyenttliQ  i^ount  had  beeti  Vt^  in  ffae  ^an^  fyrj^jxif^f^^ 
^ledeath^.as  it  had  been. before  it,  imi^ti^bttec^y  1^)^ .w<9,m'4i 
have  been  bomid  to  apply;  all  subsequent  pfiy^^tp.  j^.  n<p|i- 
^^tion  of  the  original  joint  debt.    At  the  end  of  ^ffvtrnib^r^^ 
i|.  statement  of  accounts  is  sent  in^  in  which^  the  Joint  ^- 
<;Q^qt  is,  mfide  op  to  the  end  of  Sqj^tember,,  i^nd  fifter  j^hat 
tffn^the  account^  are  kept  separately 4  as^^t^.old^  V^^^fhf; 
^w%. ,  It  is  contended,  in  argument  that  the  creditqrf,.%d. 
nj^  .rig)it^  thus   to  divide  the  accounts,  pnd  tha^  Ji^ey^fure^ 
bopnd|bythe  entries  in  their  books,  to  treiit  the  entire  ,ficr, 
count  as  one  and  the  same.    J,  however,  am  of  opinion  that^ 
tl^py.are  not  so  concluded  Jby.  those  entries;  thej[ jwere  jpi{ -, 
vate^  ^ntnef  made  by  themselves,  and   alto^ethpr  ynknoj^n  ^ 
to  the  surviving  partner  of  the  Huddersfield  l|a^.  pi]cU|iere« 
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«(c)  Abboli,  C.  J.  Ie(\  the  Coart 
togotopaildball. 


TBINITT   T±MM,  FOURTH  GEO.  IV.  2M 

fore  I  thiol  they  cannot  be  considered  as  conclusive  agunst        IkBtt. 

the  plsindiii.    I  am  not  arware  that  anj  case  Imb  ever  gone      ^'if^l^ 

that  leagtb^  nor  can  I  anfeidpate  ao  txtriKuHauif  a  deeisiqiiy      T'v^ 

inAitue.  i>  Tb^ir,  HAiMl  aceonts  mm»  htfft  a^pmUiy  niM      I^^'^'^";  . 

the  death  of  Benjamin,  and  as  thepluntifis  wem.notcdop 

daded  by  their  private  entries  unknown  to  the  Huddenfitli 

Bank;  ttfe  former  were  still  at  left  t»  dieir  choice  to  which 

ieciklttt  'they  would  place  these  payments.    Ndr '  is  any  in^' 

jnstite' theteby  wcMrked  to  the  heix%  o(  Beiijwmn  Ingkdtni  i 

iSiy  were  at  liberty,  and  ought  to  have  inspected  the  ae^ 

cBmks;  and-  then  they  m%ht  have  objected  to  the  form  Of 

di^ffl^.  But  4iey  do  not  take  diis  precautmn^  they  maketior 

(%jfe<!tion  to  the  (dm  of  the  acc6ants^  and  must  be  pi^ 

sftthed,  therefore,  to  have  acqnieaced  in  it,  and  in  ^t  view 

of  Ae  ease,  the  pliuntiffs  were  clearly,  at  liblnrtyto  carty 

the'  payment  to  die  new  accounts  as  ^ey  did.    1  am  diere^ 

f&re  of  opinion,  that  the  amount  of  damages  was  justly 

estimated  by  the  arbitrator. 

-  Tfotttdf  D,  J.,  concnrfed.  ,.-.,. 

^  B*Edt,  J.— I  think  Clayton*n  ca^e  is  very  distinguMiable 
(('oni  tfte')[)fe8ertt.  The  princijple  faid  down  there  werir  only 
tbibguteife'tl^e  ni^t>de  o!f  payment  by  the  ddbtiA-,  and  liot  tUe 
ap^iiatfoA  of  the  money  by  the  'Creditor,  and  therefore  does 
not  govern  the  present  case.  '  The  question  liere  is,  ^' when 
is  the  icreUlitbr  bound  to  make  an  application  from  wYiIcK  be' 
cknnot  klfltehivards  deviate?'^  Is  he'  concluded  by  his  Am^ 
in^iiiHibn^  oridtention?  Certainly  not ;  such  a  pfopositiott 
wouici  be  too  stroi^.  Are  the  first  entries  he  makes  in  his 
books  binding  for  ever?  certainly  not;  he  may  find  reason 
to  disapprove  of,  and  alter  them,  and  he  is  at  liberty  to  do  * 
so,  until  tiiey  are  made  known  to,  and  approved  by,  his 
dej^'^i-i  In  this  case  they  were  private  entries,  unknown 
to  the  descendants;  the  plaintiffs  see  reason  to  alter  themV 
and  they  clearly  had  the  liberty  to  do  so. 
u0  3ibin'  r  «     Judgment  for  the  phiintiflb^     i 


tM  .^Mmfk  m'tmk^^ivmm^  Mmw^ 


Momd  upon     ivrit.Mraa  sued  oat  agaioit.  Ibe  di^tmduA.Timms  Jbftiif^ 
*^    Ml,    iMitwaji  served  upgo  hii  Aitber  JoAift  Jo4ii«N9<    Cuiwwsfi 


fatteoiLnf  >»il^>  doly  filed  for  '^Jolrn  J^kmon,  siwd  i^.the. 
d 'iilStiMi  te^  Qf  Xkamof  JaiMHi,''aiid  a  deokivlioii  wat  delim^iapM^ 
llTei«tf  toiitei  ^^STkomasJokfuott,''  i»hich  ires  returned  lo  tbpi^  ifMnl^'i 
22£I£m^'^  Mtoraey.  The  plaintiff  aftemrda  sued, out  iaii:atiMMd^ 
SiSfejr  A?"  I*^*^'  ^«^'  ^*  Tkomas  ^/o&iifo<  with  a  €opjr(<)^t|u^J||tlM 
aHM  tM'ft  .  cf  which  the  defendant  bad  been  eenred{.j^.Affi4HWiml 
Site  'JmMf  «ae^  vbed^sr  the  ooguiel  ymt  immag  bewi  tMfwrfobpili 
IIJ^tas^A  «if  J^^  *°^  tfaedeela^oadelivered  to  hip,  #i|pii|b|if«tent 
^^i^^  ^t  an  the  swne  ac$ioii  could  n^gwlarly  h^Ji^mM^insmiik 
uti^HM^    Wleerfednpop;4be'4efend«it7Aaiiaff*    .  ,-  ^u  a^^-^-f^ 

«Mt  the  pbK 

bjrtyweti  «it,      Bat utx,  J- (a)— These  proceedingy  «re. pff«w:lbi}yf«lilitV 
origiiial  wrft    and  the  pluries  is  a  proper  eontinoanoe^f  ih^dlriginil  iMilMb 


apon  B,,  sttd  SH^onv^  was  never  served  with  the  origioB|i.w<lt»  •  bntiAoil^st 
4«ii^!lSlr  ii^v<^at«« /««»  returned  «>  k.  Then  the  pbdnliffiiivak^  W»» 
Ae  umtr.  rested  in  suing  out  ibe  alias  upep  li^ali  andt^heiiriuiritoiipon 
the  alias,  if  the  rotermediate  imi/iMm^\waiimiimeA  i^eii 
7Ao0iai.  The.naoM  of  the  defendintvMi*  s^nwc^dbe 
scribed  from  the  fiiit;  hut  thi|.wiWgv^Mm«P8Sf»i9(^ 
vith  the  process.  J  Kowtiie^il^  pi^rson  <bl»tilMii>ilKrte4 
aqd  tbe  writ  p^pperiytdescribo^  fam».  .  ?.i.J>fi  /t jb  fu\i 

Rnle  disduiqgBd((&>i<u 

(4>The«»B|]rJe4g«iaCeiirt  *  ^  >1   I  '' 

^)yide2^M^|'ti0f|^,7«iut,.«V..    .   ,..,  i^i.,„bfi 

'...•'  .     •        /»'      .(•*     v>  iirq  bdi  fto 

•     .  .'  .^        •   ;i  ,  ,;aKhrffAt>b 

.     i.   .  ..-  '   •  ,♦ .     f  Ni't'^vf:  H:>i:«  5:Jb 

•t  '-.friii    »•  ft*." 


CoLBGBAvfiy  E«].  r^  DiAs  Saktos,  Clerk. 


Bh%  if<it;«iillty.    J^  tfif^  Mai  Wfehie  jf  AM/,  e.5.,A  ft«  ^' it  ^uS 
iMfMiMpi' mdJtained'Sitlngs  ifterk^t Michdebnts Term,  X  ^^;  ^^^ 
lypMUkT  that  on  SthJugust,  1819,  defenflant  purdiascif  !jlJJj"J"|~ 
ten*  pMiddflr,  at  a  pubUe  auction,  a  mansion^oule,  amf  v^wlor  tkat 
hmi^^MM  DamneK  HaK,   in  Etter,    for  the  sum  of  l^tt^iS!^ 
m^M.;  9ka,  on  50th  December  following,  completed  the  Sdrt^faMupa 
pib^AOib,  mid  entered  into  possession.    The  principtf  part:  JJJj2?i*l!lif* 
MSHti^rfrdeles  in  question  were  fixtures  belonging  to  the  had  pM  iha 
k0ifMf<|i«l  Mrete  b  it  both  «t  the  time  of  the  sale,  and  when  ^^^!lSS 
di«deltflNlilit'took  possession.    No  mention  \Aatever  was  IjJJJernSir 
Inif  ti^idiliite  in  die  printed  pardcvdars  of  sale,  nor  was  immvey.^ 
MjnsffMMKfm  iipoik  the  snlject  of  fiatnres  eter  entered  ihto  fia^nrasi^aMfMi 
between  the  parties.   On  8th  July,  itm,  the  pliaintiff "i  at^"  Ij^i*^'^ 
tomey  wrote  to  the  defendant's  attorney,  making  a  claim  for  {^*'!^^*S^ 
|hil4li»M#)F^  #f  1251;,  as  and  Tor  the  value  of  thejf&fures,  also,  tb^  « 
jMtM  km.  UMoticeddn  2UiJugii$t;\S^r,  tihen  there  was  a^^^l^ 
lBfeAaiabt»(dil»f^,  and  xntr  !7A  October  foMowinfe  an  inren-  ^^'"i^« 
taiyofelii^lgoodfl  was  'handed  to  th^  defendant's  attorney,  n<Kemtitle  tb« 
iMitMn^iVii'ikmioi^  6r  ^tlM>Eift<ftft  m  the  house  and  of-  IrUci^leftl^ 
ia^ai?i9iWMfe»«d#,-'wbRA  Enumerated  all  the  articles  P^TJIlJj^^'^jJ, 
adfegHlwb^  t^vttei,  consisting  chiielly  of  bells  and  belt  appemred  to  ^ 
^«Hi|^st0VM;  gitffes;  KtMds,  shdVes,  doppers,  a  water-butt,  goods  and 
JUftytiM^ftMdis  bfm  fiWne  kind.    Oneist/nne,  1824,  ***"''"•• 
the  defendant's  attorney  ingnM  the  following  written  ad- 

**  I  hereby  undertake,  on  the  part  of  thte  defendant,  to 
admit  at  the  trial  of  ^is  cause  the  bare  facts  of  the  demand 
on  die  part  of  the  plaintiff,  and  refusal  on  the  part  of  the 
defendant,  on  the  €dd  day  of  March  last,  to  deliver  the 
fixtures  specified  in  the  foregoing  inventory,  without  admit- 
ting such  inventory  to  be  an  inventory  of  the  fixtures  in  the 
bouse  and  offices  at  DoanuU  Hall,  or  the  right  of  the  plain- 
tiff to>  maintain  the  present  action,  and  without  prejudice  to 


VIVfMf  r    ,  Qp  ttici^  ftc^  it  was  eootetHJM  for  t{ie  d^fendiiitj  flid};.. 

attached^  to  tb«.  defi^odanly  and  c^ld  not^at  any  rate  b^ 
recovered  in.  an,, action  pf  tiov^;  andfF^iie  T«.!lfff^e'^(4)i. 
was,  c^ed„    The  leafn^d  Judge  over-mied^  %  i)l^ot«|M  . 
and  the  plaip^ff  had  a  verdict  for  80/.,.  W)tli  lM^t|r^|Pt,l^a 
defendant  to  move  to  enter  i^  non^t.  t  >    t-  <  m|  . 

I     ,.         .       ,    .      .       ■  »    .♦  t  '  •.      .1?  Tt.i  ",^| 

Gumtjf,  in  ifi/ar^  Term  last,  obtained  jl  .fyk^mfltlt,,^ 

cordinglj/aiid .-     .»  ,..    ...fO/.  ^^a.I 

Manyat  i^d  i^/a^/.  now  she^n^d  (^^uae.    Tl^e  .|fl^lj|^.||bu 
whether  the  R^ods  mentioned  in  the  fiecl^ratjoii  afe,|(|  ^^|yBi{^  .j 
natarp  such  a^  the  vendor  of  a  hou^e  can  reqoyeiji)^  lh(|  j 
vendee,  or  whether  the  vendee^  is  b^  law  entitl^^^^^lUJnkjr 
as  part,  of  the  housej,^and.the(^fore  .part  pjf  hif  biy|j||tt/^^ 
Some  of  these  articles  cni^.  inc{eed  he  fixturcaij.  ^Vf^f^^J  W^l4^a 
ing,  and  part  of  the  freehold,  but  many  of  them  e|p^  9ff . . 
not*    lliere  are  among  them  atoves^  beltpnlls,  shelfci^aMl 
water-butts,  pone  of  wl^ch.ate  B9mi>>Qll%M<^^ 
house,  or  can  be  considered  as  part  of  it,  and  those  tbera-r 
fore  are  recoverable  in  an  action  of  trofer.    [Jfmff^  i^  J^ 
that  so  clear?    To  whom  wo4ld  such,  art}defp|mj.  Ir^i  r 
heir,  or  the  escecutor?]    It  is  submitted  thjU  thigF^wou^ 
pass  to  the  executor.    [fir<r,  J,  Is  not  Wynne  v« Jiyjtsj^M.  ) 
express  decision  to  the  contrai;  ?    Has  the  veQd|9ar,^jrj|^  la, ': 
dismantle  a  house  in  order  to  remove  such  artiplfaii3.i  ']p^|  i 
are  no  part  of  the  original  building,  wd  theief9p3f^,|i|^||^  , 
have  been  removed  in  the  first  iost^Kf,  iijovl  ,Aitfj(^fffgf;^  , 
tamlj  such  goods  as  would  be  liable  to  i|BP9f|  f^^StWl' 
eaecutipn.    ExgoHe  Q»iny(b^    lAbh^C^hSi 
not  precluded  by  the  tc^rms  of  t)ie.  4cB^vjq4..f4,  „^ 
W  Aa|e,w|,i.p.Mr.  ^  ,    W^AtMHUvq 


*^f^fv9  cfiBASWfly  WJ^Bififct#»  iHff^HoiW'we  SAt  oV      .^J^f* 
iol^t  of  ma  action  of  trofcr.]    It  woirid  Wflttfri4Ai^  ikii^     ^tl^ 

ibi^iiofif^u^  wifldn  ^^  M«ui»ir'^  iiMJ>iatf,  rit  ^^^^"^ 

Ike  itrict  legal  seiise  of  tlht  word;  lie'  inttotion  6f'tli^' 
|AtVt%9  Wte  t<y  sMidiilf  fh^ftef  df  a  demand  an^'d  liefvidtt  or  ^e 
ai'lSclW  tobtiiiiied  in  thb  inventory,'  and  Ihe^eFore  in  <ibnathi-' 
i4t  ilfib  wfinii^ion  it'sliould'  be  taken  as  if  the  word  ^  arti-^ 
iM*  hatf  been  Used  instead  df  die  word  *'  fixtures.'^  It  haa^ 
alver  jet  been  decided  what  species  of  atficles  are,  alid  what 
aiB  not,Jixtura,  and  it  would  be  bearing  haird  "upon  the 
plaintiff  to  conclude  him  in  this  instance  by  the  accidental 
addp^od'  ot*kn  equivocal  word,  against  the  plain  Spirit  and 
intent  of  the  parties.  The  conveyance  having  been  exe- 
coted  does  not  aftct  diis  case,  nor  vary  the  intention  of 
iMi  ^ih  ete*  pdities  to  it.  Tt  seeihs  clear  that  (he  plaintiff 
hitt  iA  iiit^tfiidh  td  pass  these  articles  as  parcel  'of  the  free- 
hSl^  and  therefore  in  justice  he  ought  to  be  paid  their  value. 
SfiB^of  ^tfaem  are  undoubtedly  moveables  in  the  fair  sense 
of  ^ttito=  wordf  and  to  them  ^therefore  trover  will  strictly  and " 
pin|>er1^  i^pply^  because  the  defendant's  detention  of  then 

11%  Ik W  a  conversion. 

ba*  .^'-'  'j:<'  »"  « ' .  -  "* *'•• 

^^tkflii^mi  Stcrh,  cbntri,  were  stopped  by  (he 'Court. 

ABBOit;  C<  J.-^t-am  now  perfectly  satisfied  that  flie  / 
pflHiftiff  itf  not  in  a  situation  lo  iQaioiain  this  actbn,  and 
tbM'jodgiklent  of  noiisaTr  ought  fo  be  entered.    Here  is  a 
fMlidii^^ouse  sold'  to  the  deftbdant  by  puEtlic  auctiooi  and 
tb^  pKyMd'parttcnlars  atid  condHions  of  sale  'make  no  men- 
tidtf^  th«  fiiftorei,  or  of  their  being  to  be  taken  at  a  vaTua- 
tt^^^MMiSSi  it  invariably  done  where  the  vendor  int^ds  to 
cliill^'iil^  lib  file  allowed  an  extra  suni  forthe  ^xtures/  . 
IWlflirat  tiW  tipdtt  this  iinbject,  as  between  the  heir  and 
ArauMAorf  ir^strlet/  snid  well  known  and  understood/  al-'  ^ 
<id4ilt'iMiJy%c'!ifaB  dec&ive  and  defined  as  between  venclor 
and  paroliiar,^  Sat  upon  what  principle  is  it  tint  fixttirea 

VOL.  III.  % 


■«•  *>  »K  l!P^.  %!P^y  U|»f  *»t  tlwy  ft^  Iff,  hf^^ 
iM  ]i«r^  of .%  ^h9l^>  93fd  I  cfpnot  s^  ^.fP^  F®^^ 
vbji  upQo,  4he,v^ijf,8^iDe  pripci|Je^  ^ley  yboi^ld  iKftp^.^p 

tendor.  Then  for  diose  artidet  which  are J^pll;  fixtures^ 
the  plaintiff  having  left  tbem  in  the  honae  when  he  conveyed 
it  tQ,tbe.defendaitf^  cannot  mauitajn  trovef,  nor  cfm  be.^pter 
fo  remove  thein,  because  such  an  entry  would  ^e  a  fr^jpass. 
Th^  i^e  upon  this  point  b  clearly  laid  down  in  X^^^^Yf 
]^Udfm{a),  which  case  folly  governs  the  present^  so  f&r^a^ 
Hi^^fixtwti  are  c(mcemed.  Then  it  is  contended  th^^^spnae 
of  th^,g9pds  are  n\ov€able8f  and  that  as,  to  them  the  action 
nay  be.  supj^ort.ed.  If  the^f  had  been  proved  tO|.  have  been 
sach,  and  if  as  such  they  had  been  demanded  an4  refused, 
Ib.e  a^ument  woidd  Jiave.  some  weight}  bqt^^th^re  is  no 
Sfch  eyidepccji  and  the  demand  and  refu^al^afe  ^g^res|^v 
confined  to  fixtures.  If  there  were  anv  moveables  in  the 
housoi.  they  should  have  been  s^paratdy  demandcM^  as  j;oo(|s 
and  chattel^^  bu|^  u|>on  the  present  evidenc^^we  pannot 
awime  the  fact. 

Batlet^  J. — I  think  we  should  be  .guilfy.pf  ,gr^at.in{- 
jttstice  if  we  were  to  allow  the  plaintiff  to  retain  this  ye^- 
diet.  The  vendor  m^kes  no  claim  to  be  paid  for  fixtures  in 
his  conditions  of  sale,  and  in  the  absence  of  any  stipula- 
tion for  such  a  payment,  he  has  no  right  either  to  remove 
the  articles  themselves,  or  to  be  remunerated  for  them ;  they 
are  part  of  the  original  bargain,  and  as  such  have  already 
been  paid  for  in  the  purchase-money  of  the  house^  of  which 
they  are  parcel.  If  the  plaintiff  now  has  a  claim  for  the 
value  of  the  fixtures,  he  has  also  a  right,  at  his  own  option, 
to  the  fixtures  themselves ;  and  if  so,  what  is  to  prevent  him 
from  entering  the  house  and  pulling  them  down  i  But  to 
give  him  such  a  right  as  that  would  be  to  arm  him  with  a 
most  unjust  and  exorbitant  power;  and  after  he  has  once 
Cpnveyed  the  house^  I  am  clearly  of  opinion  that  he  has  no 
(a)  t  Marsh.  49j, 


BiM.«4«?«* 


8&dow  of  tiflc  to  the  fatuwii  eilhct  it^;lJl^'«r  t#f3^     slSSL 
ibr  ali  that  appears  before  as,  these  artide^  are/iil  the    ^ 
legal  sense  of  the  word,  Jktures,  and  for  the  reasoms  I  haVe  ^      v. 
alrdijy  gWen,  I  am  of  opmbn  that  die  present  «di6fi  cloh 
Mt  be*^intitttdned.  .     .  .  .; 

BEst»  J.  (tf)— I  take  it  to  be  quite  clear,  that,  widiouk  a 
sfiptilitioA  for  a  vaTuadon  in  the  conditions  of  sale,  'thib 
tiniber'updii  land,  and  the  fixtures  in  a  house,  would  pass 
by  a' conveyance  to  the  vendee (&)•  In  this  case  there  was 
ho  such 'stipulation,  ahd  therefore  I  am  of  opinion  (and  cer- 
tainly nd'cas^  nas  been  cited  to  the  con traiy)' that  these  arti- 
i^fes  passed  'to  the  defendant.  It  is  clear  that  they  would 
jpiBSfTto  the  heir  and  to  the  devisee,  and  why  should  they 
not  pass  to'the  buyer  where  a  conveyance  is  executed,  ana 
possession  transferred  i  I  can  see  no  reason  for  excepting 
tills  cas^  from  the  general  rule.  Tte  case  of  Lee  v.  Risdon 
decides,  that  for  fixiuret  no  action  wiK  lie;  but  it  is  con- 
tended, that  for  moveables  trover  may  be  supported.  I  very 
much  doobc  Aat  position,  generally,  but,  in  the  present  in- 
stance, trover  certainly  will  not  lie;  for  the  goods  have 
bl6eri*d'<6ih^nded  iiiid  refused  as  fixtures,  and  not  as  goods 
aind  ch^'tt^ls. 
''''''  Rulfe  absolute  for  entering  a  nonsuit. 


t 


>)  Hokoydf  J.,  was  absent. 

>)  Bee  Crockford  v.  Alexander,  15  Ves,  l3e. 


iiii  .  /  i. 
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SM9  '  €7 Am8»  Ur  VHX^KIiffik^.'  BSItOVf  ^ 


fridM        ^  ^^®  Matter  of  Thoma»  Clark,  Johh  Slib*  I^niii^ 
jiiiMi:s.  SON  and  John  Benjamin  Baookss. 

Tbe  Court       .<^  KULE  {laving  been   obtained,  calling  on  Clark^^w/^ 
struck  two  at-  Isaacson,  two  attornies  of  this  Court,  to  abew.^caifSQ  ^^1^ 

roll  for  know-  they  should  not  be  struck  off  the  roll,  for  having  iM^miitted 
iQgty permitt-     Vi'      .      '  •       •       t    •  .•     i  V 

ine  an  unqua-  -Drookes  to  practice  in  their  names  respectively,  as  an  ^ 

!S?tK°an  ^^"".^^  f^*^**"  P""^^^'  knowing  him  not  to  be  duly  q^^jfifi^^i 

attorney  in      and  callins  on  Brookes  to  shew  cause  why  k^  should  Aot.be 
their  names,  .       ;        ,  i  .  \r^  ^rirn.  "^.n^ 

lor  his  own     comnutted  to  the  prison  of  this  Court,  pursuant  to  2^  Oeq,,^ 

u^^'t^^'  c.  46.'  s.  11,  the  matters  alleged  in  the  affidfivib^^ou  bf^ 

c*^**iinii  »ides,  were  referred  to  the  Master  to  make  bis  rfsport.|Ji|^oi^ 

sentenced  the  The  Master  being  now  called  upon, for.  bis  repprl^^ftaltf^ 

person  to  be  the  circumstances  which  appeared  before  him  ineyicjflfic^ 

^Sr^v^^^  It  was  alleged,  among  other  circumstances,  tha^  for  ^,C9|i« 

in  the  prison   siderable  time  iJrooie^  had,  under  cover  of  the.,nainp8.,o{ 
of  the  Court.  *  *   '  .     i  ''  '  • -"^  *^* 

The  latter        Clark  and  Isaacson    successively^  practised  Spr    \ii^.^q^j^ 

vioosly^r*pri-  profit,  with  their  knowledge,  as  an  aUocney  in  j$eyer^pau^a^ 

wM  VXfed^'  »nd  particularly  in  two  of  Gale  v.  Burnel,  9f\dJfi^fq^.g^ 

by  the  Court     Grajj/'^  that  during  part  of  the  time,  Clark  had.^cted  ^  bif 

up  without  a    clerk,  receiving  a  weekly  salary  of  2/.  of  which,  entfie^a  ^ei;^ 

siiggMtion^"  *  roade  in  his  account-book ;  that  after  Clark  ha{J  ftwijte^  .bis 

u** bl^^to^       employment,  Isaacson  took  possession   of.  the  o^qe  Yfhich 

the  expence     had  been  previously  occupied  by  the  former,  apd  jpeqij^ttefl 

mie/   ^'       Brookes  to  pnu^tice  in  his  name,  &c. ;  that  part  of  the  ,f^e 

against  Brookes,  called  upon  him  to  pay  back  to  the  oefeiir 

dant  in  Johnson  v.  Gray,  a  sum  of  28/.  13«.  obtained  froqi 

her  as  her  costs  in  that  cause,  and  to  deliver  up  to  k^r,^ 

warrant  of  attorney  given  for  further  costs  in  the  saifif  dtuft^i 

^nd  to  pay  the  costs  of  the  application ;  and  also  to  9hew 

cause  why,  in  the  case  of  Gale  v.  Burndp  all  the  prociee^i 

logs  therein  should  not  be  set  aside,  without  cpsts,  &c,> ;     ^ 


<    AMphu .  and  Bnmgham  pnyed  the  judgment  .of  the        |is^. 

iCeurtvupon.the  facts  disclosed  in  the  Mastei^s  report  v^^."<^ 

In  re 
Clark 
Abbott,  C.  J. — The  rale  in. this  case  endbraces  several    and  Othei» 

fnrtiealars.    We  shall  pronousoe  onr  opinion  upon  ^ 

latter  part  of  it,  first,  namely,  that  lyiiieh  catts  upon  Brwika 

to -shew  cause  why  he  should  not  pay  back  to  the  defendint 

ttf  JoknteH  V.  Gray,  :the  sum  of  28/.  obtained  from  her  as 

hier  costs  in  that  cause,  and  to  deliver  up  the  warrant  of  at* 

idrney  gheA  by  her  for  further  costs,  and  calling  upon  him 

lb  shew  cause  why  the  proceedings  in  Gak  v.  Burnet 

stiduld  not  be  set  aside,  without  costs.    Wd  are  of  opinion, 

iliat  ttiit  part  of  the  rule  which  applies  to  the  case  of  JohiH 

wriir.  Gray f  must  be  made  absolute;  but  we  think   that 

ptirt  6f.  if  which  seeks  to  set  aside  the  proceedings  in  Gale 

yi  Biirhef,  bonnot  be  made'absolute  without  prejudicing  the 

^Itfntifl^,  upon  whom  no  blame  attaches.    ^The  material  parts 

of  the  rule    are  those  which  affect  the  two  attomies,  upon 

ih^  afiplication  to  strike  them  off  the  roll,  and  Brookes^  upon 

ihe  application  that  he  be  committed  to  the  custody  of  the 

•Miarshat.   '  By  the  terms  of  the  statute  22  Geo.  2.  c.  46# 

M.  1  !•  it  a  declared,  ^  that  if  any  sworn  attorney  or  solicitor 

ih^ll  peimir  or  suffer  his  name  to  be  any  ways  made  use  of 

Aif^oti  the  account  or  for  the  profit  of  any  unqualified  person 

i6^' persons,  thereby  to  enable  him  or  them  to  appear,  act,  or 

l^tiuitlce  JA  tay  respect  as  an  attorney  or  solicitor,  knowing 

Jiitb/titft  Id  be  duly  qualified,  and  complaint  shall  be  made 

Vtiit^fiti  ^  summary  way,  to  the  Court  from  whence  any 

4iith  {Process  ksues,'  and  proof  made  thereof  upon,  oath,  to 

iHe  saddjfhctiph  of  |!be  Court,  that,  such  sworn  attorney  or 

mXi&Uir  liatb  offended  thereiD,  as  aforesaid,  tben,  and  in 

iiiCU^caie>  evfery  sucb.attprq^  or  solicitor  so  offending  shall 

bViiriftfk  off  Ui^  roll,  and  be  for  ever,  after  disabled  from 

:^r^ctiking.  as  an  attorney  or  solicitor,  and  in  thai  <tase,  au<j| 

•upbM  such  confpkiint  and  proof  made  as  aforesaid,  it  shalf 

be  li^wftoKfor  the  ^aid  Court  to  commit  such  tinquali^d 


^-^VV  Court,  for  any  term  not  exceeding  one  year."  B^  itUl 
~  ^  '^  statute,  therefore,  if  the  Court  is  satisfied  that  what  is  here 
and  Olhera.  mentioned  has  taken  place,  it  is  the  doty  of  die<!oiir(  to 
strike  the  attorney  oiF  the  roll,  and  to  commit  the  unqua- 
lified person  to  prison.  It  is  our  duty  so  to  do  under  thf 
ierms  of  this  statute;  but  independently  of  the  statute,  it  b 
equally  the  dutjr  of  the  Court  to  strike  an  attorney  off  the 
roll  for  misconduct  of  this  description,  for  if  we  were,  to 
suffer  a  person  to  remain  on  the  roll,  who  haa  so  con- 
ducted  himself,  we  should  thereby  give  him  a  sanction  and 
credence  with  the  world,  and  enable  him  to  defraud  and 
impoie  upon  the  pid>lic.  The  words  of  the  statute  ^aie 
^*  to  the  satisfaction  of  the  Court.**  1  disclaim  for  my- 
self any  wish  to  proceed  in  a  case  like  this,  upon  mere 
suapicion;  but  we  are  to  ask  ourselves  this  question^ 
(vrfiich  is  not  unfrequendy  asked  in  summing  up  a  case 
for  the  jury),  adverting  to  the  evidence  before  us,  are  our 
own  judgments  satisfied,  are  our  minds  convinced  that 
the  crime  charged  has  been  proved  to  our  satisfaction*  and 
<ionviction?  That  conviction  may  arise  as  well  fmm  cbl- 
kteral  drcumstatices  as  from  direct  and  posi^  prbof. 
Trymg  Ab  case  by  that  test,  and  askhig  myself  this'  ^pHhi- 
tioD,  the  only  answelr  that  occuiib  to  my  <coasden<!Se  i^^Ao 
say  that  my  mind  is  satisfied  and  my  judgment  'eoavinoM 
by  the  circuthstances  which  have  beefn  laid  befom  ua^  that 
each  of  these  persons,  first,  Clark,  and  next,  Isaaotom,  Ite 
been  aflowing  Bnn^^  to  practice  in  his  name  as  aii  irtltttney 
fdr  Uitfb^en^fit.  Fmding  that  to  be  the  tonvietSbn  of^My 
mind  upon  the  evidence  before  me,  1  db  not  thiMr'it  tiecos- 
sary  to  go  ihrough  in  detail^  or  comment  upob  die'Cfrcnm- 
stances  disclosed  on  the  one  side  or  on  the  otli^;  'but  I  Ian 
.,,  .  /  clearly  of  opinion,  and  I  feel  myself  bound  in  the  discharge 
V  /;,  7  ;:.  ^^f  ^y  public  ditty  to  order  that  the  rule  be  made  KMblute 
^  for  striking  Thoma$  Clark  and  John  Slee  Isaacson  off^'A^e 

«^t/...  roll  of  attornies  of  this  Court,  and  that  JoAn  Dei^ai^M 


'JBrookH  b«  committed  ta  the  prison  of  this  Court  for  three       182^ 

Adnlbs.  "^^^ 

IB  rt 

Ct41llC 

The  other  Judges  concurred  (a).  "*  OtMr^ 

'  Nide.  That  JBroa&€«,  who  had  been  previously  confiqed 
as  a  prisoner  for  debt,  was  brought  up  from  the  King's  Bench 
prison,  by  an  order  of  the  Court,  on  a  suggestion  that  he 
•was  unable  to  pay  the  expence  of  a  day  rule» 

M  (a>l«  Hiitary  Term  last,  UieConrt  held,  upon  this  statute,  that  an 
^attorney  who  had  engaged  a  certificated  conveyancer  to  conduct  bis 
t^usioess,  and  had  agreed  to  allow  him  one-half  the  profit  instead  of 
« •salary,  was  liable  to  be  struck  off  the  roU,  and  the  conreyancer  to  be 
eommttted  to  the  prison  of  the  Court.    la  re  Jaekaon  oad  Wooi. 


Morris  v*  Jones. 


ft 

JaaclS. 


i^iSCjiRLETT  had  obtained  a  rule  nisi  for  setting  aside  where  the 

:tlie  warrant  of  attorney,  given  for  securing  an  aonui^,  and  [^iS^^ii^ 

tUie  judgment  entered  up  thereon,  on  the  ground  that  .the  f^  ^  v^^  ^ 

insurance  on 
joemori^l  jdi^  not  truly  set  forth  the  coasideratioo  for  the  his  own  life 

.  annui^   The  annuity  in  question,  amounting  to  1483/.  had  ^^^^* 

^  be«iigcante4  iu  consideration  of  the  sum  of  11,000/.^  which  J^^  JYnsmi 


•circTwst^a^eif  ^ere  set  forth  in  the  memorial;  but  it  ap-  tiie  lift  of  Uie 
.  tflsa^fA,  that  at  the  time  of  granting  the  annuity,  the  grantor  less  piemlnus 
.  a«figfied(  to  the  grantee,  certain  policies  of  iosuranoe  on  the  ^m^t  ^' 
V  life  of  the.  former,  which  were  at  that  time  nvorth  1100/.,  Hdd^Sat'"' 
#lid  it;.WM  objected  that  the  annuity  deeds  v^ere  .void  within  such  assign- 
a  Geoi^  ^vl4U  s,  2^  for  not  setting  forth  this  assignment  |^  Jf^the^ 

have  been  set 
''_'"'';^  ..  lit      ®a^  *"  *^ 

r    Ci|r/<eyi>:  S.  Q.  on  shewing  cause,  was  stopped  >y  the  memorial,  nnv 

£^MM^t,  der  &3  Get.  S, 

vhAmU  .  •      -        .  c.  141.  s.  f. 

^  '         ,  , r   ,        *be  other  re* 

*  '-  •  qotsites  of  that 

Scarlett  and  J.  Evam^  contnk,   insisted,   that  the  consi-  statute  having 
deration  set  forth  in  the  memorial,,  was  not  the  sole  con-  ^ui^ 


^ttWMW     t\pif^,fp 4^mmvi!Ay,mi\tiiit$rim^^9ii^^t  lor  havftjfcMa  siir 

ei^fjhl^^  tjiffi  grailteft  to  iifture-.the  life  oi  the  ^tpwifbr^  «li 
a  I^tt^prfyt^iim  tjian  be  would  be  leyiired  4q^  |U9|  i£  1>0: 
bid  ta  cpmnj^no^  an  insurance  t>n  |he  fife  of  the  gnmitpr^ijafcl 
tVe, time  the  deeda  were  execatedi ^  They  weMr,  |it>fBf^i 
nfpTth  llOOl^  It  waa  triAe^  if  the  grantor  fade^pi^d^,  Mj 
W011I4.,  1^.  ^ti^ed  %0  have  the  policies  nHmiigRtf ^^btttii^ 
M»us  &  rare.thiiig  for  the  grantor  of  an  umiuily .%>  ifi«[tfe(Mibq 
Tb^  grantor  oi;sbt  to  know  the  preciae  tenaa.m^^sb  ^At 
a^|liKUty>,iff4^mabI^. bectiiae  he  jvoplfl  0(i»ernis^J^  kfti 
in  great  4oubt.  nod  difficultj^  unksa  be  has  k^^.  a  f^f,^^ 
^  deedj  whicb  Vi,  m^  d^jo^.J^^^ 
latn  ItBtpitfi,  r|t,k  »oMifi:esiaqr  to  acp  oot ^tbf^^la^w  :of) 
rfdei^ptfon  (jpy  Abb^U  C  J.  Ma^y  things  wof^  Jt2l9«gb^ 
«?PWa«T  »0|iie^don?^  i«h^p  tl^,Jl7  <f«?u  3-  ^  ^Sti^*  camf^ 
1B%%i,"^<^  9f  ,1*^  ^^rtfe  *«t  jvbJsfe.:WWi(f*«|^Wi 
igjijfi^^oo^iwerc  qpt.dfeewd^^^  It,is>Rf  ?WP9fh 

a?fce  th*t  %  grjawttpr  sbonld,  k^yw .|)j[ wl^t,  piQ^w,^?  MMi 

»fePM»  %  P«ttcifis  of,  ^surancfii; jffiipli  i^^fi£,off,%  C^ffiS^ 

»wiv  jf^lH^cpuflyi^fe  to  !wv>.W,onjiH!*Ueriiffl^.|^^Ry^^^ 
Tldpejp^gej  .It.mjgbt  as  wel^  .^  »i:9?S^lt-l^fJflj^^lJP?9t 
*»«g!?«^ft>9rf?.:afld  ?^  a«»  %  IW  f»inff?^vj^fr!te  Sftf?/4 

iq^...  .In  this  yieyv^  and mwy  othcw  wifph^/fj^jjbt^^^  %^Sn 
tipned|^jj|t  ^s^^  t)}e  greatest  conseqQe|fic§.tb?\t  ,l.^e  ^jp^qrifj);^ 
s{]9uld|  set.o;^,  tho  whole  of  tli^  ^*widcra.tlQn;iTlii^thf:f\l^% 
c^i^iff,?^  otherwise.  They  relied  ufpnJpFifsftiin^  y^.^j^VfiJ^J^Jig 


fill 


*  (^)  See  r«if  V.  Smili^,  3  B.  &  A.         (6)  5 1.  ft,  47«.      7  '  '     '    '^ 


}{ 


Ik  fltnite  v  woMimiri^MdUi  ml  in  «ii»diir  ^emd/    ^"^ 
aHl'ddR>ii|^.ivl«ii  the  <7  O^  3.  c.  86,  (wMA  iftqf,  ^r  di« 
ppif  bsaof  Jhe  pnweni  iqiieBlMi,  be  comidered  the  nmn^  ti' 
tlttX^  firet  eame  Mder  view  it  uras  comideiM  ftmecUl  ed^/ 
J^  m  pnigresB  of  tine,  the  Court  di  length  eonftidered  it 
betb.  {leael  and  remediaL    The  53  Geo.  S.  c.  141.  e.  3, 
i?^aires^    timt  the  memorial  shall  contaiii^   among  other 
thibgtPi  ihe  pecttoiuy  consideration  or  considerations  for 
gHiilttilg  die.nnoitityy  and  the  annual  sum  or  aums  to  be 
pAiy'tad'Aieti  foHows  a  schedulci  informing  persons  hoir 
th#^  tmy^dtiw^ij^  thehr  memorial.    The  conrideration^  and 
H^plfid;'is  slated  thos*    'U€0/.  paid  in  money;  500/. 
^ttid'ttti'  fiot^/  of  die  Governor    and  Cbmpcirf  df  ifa^' 
BAhk' 6t \6ngkmd^  or  other  noteb  or  bilb  oJF  exchat^,  ^ 
^  ea^'mirrbe.^    Thetefote  it  it  manifest,  thai  ft  is  Ae 
l^^ttiifrjr^Hinfliderafion,  t^hicli  is  r^iiuired  to  b^'  tri&iy  seft^^ 
dettl^ '  W  the  |»t-esent  instance.  It  is  said,  tlttt  \be  pecti* 
ifiif^tbiuMlifatiott  is  neit  traly  s^  evit,  %ecattse'the  sum  of 
liiOQOll  ^dihe'was  tiolritbe'  coh^td^ritieiJi/'btil  llieretcM' 
i«  additi^,^  kn  issigttw^f  t^^^^    Hfe  '  p6Kcy.  c  itoi^/'it  tf 
ilUibfl^^lief'lii^afiable^pi'aetidi  of  pei^omr ivM  hetomt  ttttl 
gjhtAiie^  di^t^iaa^i;  to  ifisure  the  five*  of  the  grantors; 
anA'iM'W^ittl^^'^*iuitt^\v£i^  the  graiiteA'  can  iHfbrd  til' 
piy  lb  "ih^  gf^titbh'  regWls^ahi^  fa^d  t(x  the  ferni' of  Ofb^ 
iUt'«U!c^tllfe;ltnikit7  Shalt ^i^oit}.  '  liat  is  tde  point  vrbich' 
i^i  tdy^^^beeri  i^rd^  hire.'  This  poUeySfViu^Inittded^ 
d^r^lic^its  i^d^ethJia^  of  pyksent  pecuniary  valute,  6ra:s  capk^^ 
Ukiit  b^i^^^<yfd;'dr  intendetf  tbbe'^^scSd,  but  merely  tJ  enalble 
tlili'^t»e'«6  ihstire  theTife  of  the  gmntbriit  a  lessrtftts 
lti&  fifa'^tifJiIti  hky^  done  if  a  policy  had  been  to  be  eOfectell 
ak'U&t^tAitnlfeht:    It  Would  be  introducing  tbd  mucH isiAjOMy' 
into  thb  act,  and  imposing  great  hardships  in  biafiy  ttbteecei/^ 
if  i^e  were  to  ^hol^  ^at.^sudi  an  .as9;gnQien|  as  (his  forip^ 
part  of  t)p#  /cqnsidesatac^y   and  ought  to  be  truly  set  bi^« 
If  we  Mere  to  ad<^t  such  a  construttioni  we  should  next  be 
called  upon,  perhaps,  to  inquire  into  the  state  of  the  health 


IMOKAIS 


Wfi  fciififeS  IK  -THTR  shrams  BSBPOfl:/' 

JMSd.  bf  the  particular  person,  at  the  time  the  annuity  was  grant- 
ed,  and  to  set  aside  the  deeds  because  something  was  done^ 
\vhereby  the  life  might  have  been  insured  at  a  different  rate. 
I  think  we  cannot  set  aside  Oie  annhity  fdr  this  objection. 

*  Batlbt,  J. — ^The  act  requires  that  the  consideration, 
and  die  annual  sum  to  be  paid,  shall  be  truly  set  out  iu  the 
memorial.  Here  the  consideration  for  the  purchase  of  the 
annuity  was  11,000/.,  and  that  is  truly  set  out;  but  die 
argument  is,  that  this  is  not  the  sole  consideration.  That 
Is  not  a  true  representation  of  the  case,  because  the  object 
of  the  one  party  was  to  buy,  and  the  other  to  sell  the 
annuity,  for  1 1,000/.,  which  was  the  sole  consideration.  It 
is  suggested,  that  these  policies  enabled  the  grantee  tb 
Insure  the  life  of  the  grantor,  at  a  less  premium.  *  That 
%ay  be  true,  but  if  he  had  not  been  enabled  so  to  do, 
he  would  have  taken  care  diat  the  sum  required  to  be  p^d 
annually,  would  have  been  larger  than  148S/.,  there1>y 
making  ilp  to  him  the  increased  expence  of  insuring.  The 
annual  payment  may  be  smaller  by  this  means,  but  utileii 

'these  policies  had  been  assigned,  the  annuity  must  have 
'been  greater.  Looking  to  the  deeds  themselves,  they  do  not 
'  misrepresent  the  transaction,  because  they  shew  what  it  really 
*was.    I  am  of  opinion,  therefore, 'that  in  substance  aO  that 

*  the  act  requires  has  been  complied  witb. '  The  'nh)iiey  dbiii- 
*ing  out  ot  the  pocket  of  the  grantor  aild  gfantcfe,  is  ti^tily 

stated.'  In  substance,  the  party  >VaS  stipulating,  not  Tor^e 
purchase  of  a  policy,  but  of  an  annuity,  and*  the  poIifcyWas 
Merely  a  security  to  repay  the  principal  money  it  the  gratitbr 
should  'Ae.  ' 

...         r   .     '  ...  ..        '       jf 

'  Hdlkotd,  J.«^I  am  of  the  same  optoiM*  1  Ihiik-Ae 
'sum  of  11,000/i  was  truly  stated  m  Ihe  aole  conlideinlioli, 

*  and  thai  the  policy  of  insunmcewaa  nerelyiuiQtllaqrloiJt, 
'for  when  the  annuity  was  to  be  redeemed,  then  the  policy 

would  be  returned  to  the  grantor  (a).  t 

Rule  discharged, 
(a)  Bc»tf  J.,  wai  alnenU 


Jmw  14. 

il.SfiUMPSIT  for  a  aaMnaii's  wages.     Fleas,  non  nn^  la  MtnmiMit 


fnmpsit,  and  tke  statute  lof  limitetioiB.    At  the  trial  before  wL^H^'^ 
Atboit,  C.  J.,  at  the  Loaion  acyouroed  Sittings  after  last  ^^^^^ 
Michadmas  Term,  it  appeared  that  the  defendant  was  one  Uona  wu 
of  the  owners  of  the  ship  Nm  Uvefpool,  whicb  in  Ocio-  pl^'uLT^ 
h^  181 1,  was  preparii^  for  a  vojage  firom  Quebo  to  ^€0^  uLa  ^^u^ 
fimdkmi  and  hack.   The  plaintiff  was  hired  by  the  captain  to&r  pay. 
CD  the  Mtk  of  that  months  as  a  seanuai  for  that  voyage,  tbe'^hpte  of 
and  asiled  in  «the  New  Liverpool,  pursuant  to  his  agseeaneitf^  il\  J^^^ 
w(tS  ikeOihJi^gw^,  1^12,  when  she  was  captived  by  an  attomy,  a7 
4fnt^au  pnifaAeer,     Tiie  plaipbtf  funved  at  (2ii|#ec  jh  whattorisbC 
J%,  1813,  wb^  he  deqon^ed  Us  wages  of  the  owaenw  ^^trJSn. 
whi»  refused  to  paytthem,  oa  thp  gvoood  that  the  voyage  ^t  acknow- 
}^  not  hfm  completed^    la  March,  ISn,  the  defendaqt  take^  eaia 
.99M  the  male  of  the  vessel  the  w}i<4s  of  biq  w<«es;  on  that  ^te!^^*^ 
OGoaaioa  tho  mgte  told  him,  that  the  .plaiotiff's  w^tes  wesa 
WPV^y  ^k^f^  ^9  defendant  did  not  deny.    In  4pnA  ^&^$ 
.^.miite  called,  with  4he  plaintiff  vpoo  tbe  def^antj  thoa 
lff^i}%  in  l^mfm,  fa  demaiid  )tis  w^ep.     Tb9  dfrfJendiHrt 
^fin  ^alffi^.  tl^^mate  if  ,h^  thot«}it  thi)  pHaintiff  bad  had  any 
^moocgr  of.  tb^  qip^aip*     The  .m«Ve  repliedf!  that  be  had 
only  received  a  month's  advance.    The  defendant  then  said, 
i*J./^\,fe^mg;momtg,  and  t^  him  to  do  what  i^  >ight/' 
t'lhHils^^'*  ^^OHUid,  fa^W^^iV  npt  being  paid»  the  yres^t 
action  was  broi^ht ;  and  the  defendant's  eipresaiipiii.  ImIp 
mentioned  were  rdied  upon  as  evidence  of  an  acknowledge 
HfeM,  anficiflttt  (»Mdce  the  ease  ooi  of  the 'Statute  iof  limita* 
^CfSL^inielciinied  Judge  directed  the  Jury  feo^find^oribe 
Jplaintil^  with  liberty  toihe  defendant  to  «iove  for  a  iiew 
vtvisl^  if  the  Court  sbooU  be  of  opinion  diat  tberionse  was 
not  within  the  statute. 


ocooraingij* 


•V. 


!2l  Jtlc.  i.  t;  10,  has  been  ^mphaticaTIy  called  a  statute  ^61 
y^t^Me;  yH  <he  slightest  acicuawledginent'^fi!6e '<{el)t  hai 
illtirs^^been  heM  sofBcient  to' bar  it/ for  otherwise  great 
KAMrfiiptnigHt'  be  imposed  upon  creditors  wtiere'  kccld^M 
h^d  presented  them  from  claming  their  debt  in  dife  flhie/: 
Now  the  defendant's  expressions  clearly  amouni;  t6  ad'ai- 
knoiHedgtneMI  of  'die  debt  •  He  knew  ih  1817,  and  then  did 
not  deny,  that  the  plaintiff's  debt  was  unpaid,  and  when  it  is 
demanded  in  lb2A,  he  says,  ''I  will  see  my  attorney,  and 
tell  him  to  do  what  is  right/'  having  previously  enquired 
whether  the  man  had  received^ay  money  from  the  captain. 
For  what  possible  purpose  could  he  ^propose  to  see  his 
attorney,  but  to  know  whether  he  was  liable  in  law,  and  if 
he  found  tliat  htWkM  so^  to  erdinr  him  %o  pay  the  debtf 
This  was  at  least  a  conditional  promise  to  pi^^  ^9^10 
withun  atkMwledgment  that  something  was  due^  an^  mat 
i^'^u^desrt  to  bar  the  statiite.  Heylhig  yilfast^gsia]]; 
Bt^m  if.' Horseman  (6),  truefniin  V.  iimion  (e)i"inii  Zlayd 
y:*MdUHd(d)/  But  eveA  if  the  defehdiint'li  lanWage  wu 
•  eqftth^Al;  tither  as  to  the  trcknowledgfttent' of  (bfe  d^bt'^or'' 
a^tb^aie  promise  t6  pay,  stitt  ft  idiould  have  Wen  M  tb'the' 
i^M  jtagp  df  its ^ect/'Bick^^^^  ""'  ' 

ISttm^  aAd  Xflj/e,  contra,   contended  'ftki^th^e'cW^^^^ 
citM  did'tot  gbvern  the  present;'  that  the  defeiidant^i  words  ^ 
atffoui^ted'nekfaerto  an  acknowledgment  of  the  'del^t,''nor^ 
to  a  promise  td  pay,  but  were  in  substance  ^ari  Ihtimaiion 
tUithii  should  give  his  attorney  Instructibrts^io  derehj  Uje^' 
pMifrtitf^r  ftcdon.     They  cited  HOHngs ' V:  SKawtj' ),'  'm^ 
Bealev.Nindig). 

<d)  tgalk.«9.  (e)  tNew«.2<>:^    '  '   *^'    ''^";/ 

(A)  4  Ease,  599.  (/)  7  X%anU  74^.      ..    .'-  ,/..  . 

(c)  Cowp.  544.  (r)  4  B.  4t  A.  668i.  . 
*  (d)  %  T.  R.  76t. 


F&B,  CyRiAMf  ^    Thi^firepeiiti  cue  does  not  m^  i^^       |Mf^ 
self  within  any  of  diose  which  have  been  cited  «ioi|«gti^      '^^^^ 
m^U     Suffictent  latitude-  haa  already  been  taken  by  ^e> 
Cquil9«  infconalnuag  equifOcalMangnage  intQ  .an,.^pKe88 
fpkQPwledgmcntof  a^debf,  or  41  poailive  pnuniae  to  pay  iu^ 
)y?  OMI^t  not  to  extend  that  aoitof.constru^tVm  faisrtWf 
which  we  certainly,  must  do,  if  we  were  to  .hqld.that  t^fi: 
^feadR9t*$  wQids  in  this  C3ue  .w«re.  aufficientto  xmc  n  Of^ 
i^f(Uipp4it*     The  rule  for  a  new  trial  themfpri}  niust.  b«l. 
m^de  9bfi6l^f,e(fi)., 

hib  '•  Rale  absolute!  on  paymentof  costo.'  ' 

;   »r  ^-iv!  '■     .        •  •  ••  —'■' 

(c)  Vide  AtkiM  ▼.  TridgoU,  aate,  p»  tpo.  _  . , 

r  1*1-      V  ^f'T   ♦•  -    »  -  '  •  • 

i.,,  .«r.-,     .  ,-  .  '        .  .  .  t       '      •  '.     - 

r.'  .        ^.  f^  '  ^  •         •• 

th-  •     -.«  •■    .      '         ■     .  ' 

vj  Dally  tp.  WaL?ERSTOK.      ' 


16. 


.f^JRA^MT,  on  a  fpriner.day,  pbt^ipedji  rtd^  C«Uni|g^  il.MidB.ktv* 
GO  tne  ^](aiRMff  .to  shew  cause  .whyihe  judgpient  Mglie^^.iipdr  pl^nhiis 
^xecf^icp,^jEa^^  .9ut.,Q|i  the  wfuram  of  aUonpyey  ^ei^  in.thi^  MdTbStJSlJ 
a^cj,  ^9uid].p0gt.Jj);^  9.et.{M<te  ttp4iw  the  Wlowiwv<^WHiH^*^JJy^^^ 
stance?  :p-)^|aipLtifF  and  daf^ndant  had  fonnerly.beei^iACq-'..ed'  to  pay  if. 
pa^lner^i^f  JA^^j^^eji  ^p<l.ltK  pwJoe^ahij^  l?«i?|f.di8«aM.  wd ""i^riS! 
certain  difEjj^c\^es,  bety^^,.tjiflp  .WP«  r(^feffad,;to,.afbitinr»  J^ 
tion;    An  award  was  made,  by  which  the  defendant,  who  B.  gavaawar- 
conti^uedf^to^  cfyri^^  op.  ^e..bu9in(pjis .alone,  :^waa directed. to  ney  for  lecar- 

^i^p  pi??flSSi^*»"^  9;.faoii«y»  awouJiring,  to  abom  l40Q(r  awarfLd^jdU 
and  al8(\  to  ga^  <;ert{i^n  partaef ship. debts.  .  Injpiirsiiance.f^  a  stipniaUon 
the.fiwaixi,  the  defendant  exequted  9  WArxan.(o(  aj(tW9^r4ance,  that  if 
wiUj  ^  d^eaaaijce,  iftatinj  <hfit  he  was  .to  p^  tO.Jtlft  pW^ri^^J^^J,,^^ 
tm^th^  |>^lancjS;due  .to  ii^;tii|der  the  awv^^^  w^,  inter  .P»y^^^^ 

-.Mdcbti,  he 
shoald  be  at  liberty  to  eater  np  jadgmeot.  B.  became  bankmpt,  and  if.  proved  hi» 
private  debt  ander.t^  ooinaiiMiony  aad  received  a  dtyidend  tbereon.  A.  ww  after- 
wards sned  for  a  partnership  debt,  and  entered  into  an  arrangement  with  the  creditor 
to  pay  it  by  instalnteiitif^  ind  then  entered  np  judgment,  and  took  out  execution  on  the 
warrant  of  attoAney,  1>efoia  B.  had  obtained  hU  certificate  ;^Heldy  that  it  was  not 
deprived  of  his  reaicdy  by  49  Geo.  S,  c.  Ifl.  s.  8.  dc  14. 


iBtL       Ae  iwnMl  of  atbnief.   AslollieiMvtainhipdiM.  I^dM 
'«'^/^      flmcuBumA  widitt  die  40  GiP.  3.  a  141 .  i.  d,  iiiMWwdi 
^^^^*      WHO  pnrt  of  that  debt  wa»  pead  intO  tdbet  lie  baikraplcsr ; 
WwmtTQn.  DBiihar  do  I  tbiiik.the  case  comes  widim  tbe  14lli  tedioiV' 
wUcb  prohibits  a  cmditor  fton  nwintainwg  aa  jaotion  ngsMMit  * 
the  bnkcQpt  after  he  has  elected  to  prdve  bis  debt  under 
the  oonuBSSflion,  btowse  it  is  clear  tbat  tbe  debt  must  bo  ^ 
such'  as  was  capable  of  proof  at  the  time  the  commissioii  • 
was  sued  out    Now  here  it  does  not  appear  that  diis  debt- 
was  capable  of  being  proved,  for,  in  point  of  fact,  it  was 
not  due  at  tfaie.  time  the  comimssioii  was  sued  out    As  to 
the  point  respecting  the  stamp,  let  the  matter  go  before  the 
master,  to  ascertain  how  much  was  actually  due  to  tbe 
plaintiff  at  the  time  the  warrant  of  attorney  was  giveik 

Batlsy,  J.— The  question  whether  pro^f  of  a  debt 
tfoder  the  commission  would  destsoy  the  r^[bt  pf  a  third 
person  to  proceed  in  an  action  against  sin.  uncertificated 
bankrupt,  was  decided'  in  Mead  v.  Bruham,  where  it  waa 
held  dut  it  would  Qot„ 

HoLBOYD  and  Bbst,  J.S  concurred. 

Role  discfaaiged. 
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4^EBT  <Mi  ft  Scotch  tack,  or  agrettneat  £Dr  a  leMa,  U^  Totors  dative 
recover,  the  juaount  of  ona  jreai^a  rent  of  a^Mlmon  Mtntf  ^^^^J^l  * 
injSco/ian^  thereby  deiwed  to  the  defendant.    The. tack  ui^nardiansof 

.    ^f.  .    1     .      ;  1       •     ^         an  infant,  cxe- 

in  tbis  case  was  precisely  m  the  same  terms  aa  tpat  id  Var^..  cnted  for  and 

f^e  V.  IVaugh{a),  except  that  there  the  rent  was  reserved  ud^o  hu**'^' 

liable  «'  to  the  said  G;  f.  Cum^  (the  pkunfiff )^  or  to  JJr"|I*';4„^„'i'^ 

ap^  person  or  persons  duly  autbpriaed  by  him  tOk  receive  the^  for  a  leaM, 

aaqie,  whereas  here  it  was  made  payable  *'  to  th^  anid  Mimon  ^fishery 

Jof^  iScott  and  Jama  Mitchell  Nkhobon,  as  tutors  datiye  J^  demised 

.  I     •  ■       ^-  for  yean  to  a 

for  the, said  Jatnes  Scott  Fitzmafiriu  (the  plaintiff )t  or  to  teoant,  at  a 

any  other  person  or  persons  duly  authorized  to  receive  the  covenanted  to 

aune  for  ^^ehoof  of  the  said  J.  S.  Fitzmaurice,  his  heirs  or  Jl^to^' da*SvJ* 

afsigqs.**    TTie  defendant  pleaded  the  general  issue.    At  |>»«  infant,  op 

t^e  trial  .before  Abbott,  C.  J.,  at  the  l4>ndon  acyouraed  Sit*  person  or  per- 

ti|i|p;s  ^fter  IasI  MichaehnaaTerm,  the  plaintiff's  case  was  tborited  torel 

confined  to  evidence  of  the  execution  of  tbq  tack  by  the  ^l^'^^Q^^^f 

parties,  and  of  the  arrear  of  rent ;  no  proof  was  given  that  ^^^  infant,  hit 

1        .  .     .IT.  .        .  1  1  .  .      "^*rt  or  as- 

Ihe  plaintiff  was  a  minor  at  the  time  wbea  the  action  wis  ti^ns  i— Heid» 

broucht.    It  was  olyected,  on  the  part  of  the  defendant,  that  il?|^ht*'mi?n!"' 

the  action  could  not  besupported,  on  two  grounds ;  first,  ^.jj*  ^^^^  "" 

that  as  there  was  no  evidence  that  the  plaintiff  was  of  full  for  arrears  of 

age,  it  must  be  presumed  that  he  was  still  a  mbor,  and  htTwas  notan 

therefore  incapable  of  suing;  and,  second,  that  as  the  agree-  p^rt"**?*  th 

meat  was  made  by  his  guardians  during  his  minority,  ^nd  Agrreement, 

the  rent  was  reserved  payable  personally  to  them,  he  was  be  of  full  age 

no  party  to  the  contract,  ^nd  had  no  interest  in  it,  so  as  to  ^f  Action"* 

entitle  him  to  sue  upon  it.    The  learned  Judge,  however,  bro°si<t* 

was  of  opinion,  that  as  the  defendant  had  not  shewn  the 

plaintiff  to  be  a  minor  at  the   time  when  the  action  was 

brought,  it  must  be  presumed  that  he  was  then  of  full  age, 

and  capable  of  suing ;  and  that  although  he  was  not  directly 

a  party  to  the  contract,  still  as  it  was  made  in  his  name, 

(a)  Ante,  vol.  ii.  p.  f77. 

VOL.  III.  a 
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V, 


^74  CASKS  IN.  THB   KING'S  BSNCH, 

and  for  his  benefit,  and  as  the  rent  was  payable  to  his  guar« 
dians  also  in  his  name,  and  for  his  behoof,  he  was  so  far  a 
party  to  the  contract,  and  possessed  of  a  legal  interest  under 
Waugh.  it,  as  to  qualify  him  to  maintain  an  action  upon  it.  The 
Jury  were  therefore  directed  to  find  a  verdict  for  the  plain- 
tiS,  with  liberty  to  the  defendant  to  move  to  enter  a  non- 
suit 

Chiiiy,  in  Hilary  Term  last,  moved  accordingly,  and. 
obtained  a  rule  nisi  on  both  points ;  and 

Marryat  and  H.  L  Stephen  now  shewed  cause,  and  cited 
Gt%  V.  Copley  (a),  Piggot  v.  Thompmi(b},  Bell  v.  Chap- 
lin {c),  and  Bowen  v.  Morris  (d). 

Chitty  and  J.  L.  Adolphus,  contrd,  relied  upon  Evam  v. 
Cramlin^on(e),  Offly  v.  Warde{f),  and  2  Imt.  GlS. 

Thb  Court,  in  concurrence  with  the  direction  of  the 
Lord  Chief  Justice  at  the  trial,  ruled,  first,  that  it  was  in- 
cumbent on  the  defendant  to  shew  that  the  plaintiff  was  a 
minor  at  the  time  of  action  brought ;  and,  second,  that  the 
agreement  having  been  made  for  the  benefit  of  the  plaintiff, 
and  in  his  name,  by  the  tutors  dative,  as  his  agents,  it  was 
competent  to  him  to  sue  in  his  own  name  upon  the  contract^ 
and  therefore 

Discliarged  the  rule. 

id)  3  LcT.  138.  (d)  2  Taunt  374. 

(6)  3  Boi.  &  PoL  147.  («)  1  Vent.  211. 

(0  Hardr.  321.  (/)  i  Lev.  235. 
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Tbe  KiNQ  V.  The  Mayor  of  Literpool,  in  the  T^mi^, 


matter  of  Price. 


Jwieir. 


JlATTESON  moved  for  a  certiorari  to  remove  a  con-  The  50  G.  s, 

viction  under    the  Bread  Act  50  Geo.  3.  c.  73.  into  this  J;  g!  t^jftf. 

Court.      Tbe    object  of  the    motion  was    to    determine  ^5'?'^'^" 
"^  and  13  G.  3* 

Mrhelhcr  s.  5.  of  that  statute  virtually  incorporated  ss.  36  «•  69,  makes 

&  37  of  31  Geo.  2.    c.  29,    by  the  first  of  which,   the  menu  io^tbe  ' 

certiorari  was   expressly  taken   away,    and   by  the  second,  ^^^  retpect- 

an  appeal  was  given  to  the  Sessions.    He  contended,  that  ^°8  ^®  ^■^^ 
lit  f         ^^  t*i.®'  bakers, 

altuough  s.  5.  of  50  Geo.  3..c.  73,  was  a  general  clause  of  &c.,  and  by 

reference  to  SlGfo.  2.  c.  29.  3  Geo.  3.  c.  6.  and  IS  Geo.  3.  givi^b^thT 

c.  62.  yet  it  might  be  satisfied  by  incorporating  the  gene-  totes  tt"*0D*?lie 

ral,  without  including  the  special  provisions  of  those  statutes,  nme  subject 

one  of  which  took  away  the  certiorari,  and  the  other  gave  an  rated,  except 

appeal.    If  this  were  so,  then  as  the  50  Geo.  3.  c.  73,  did  ^^at*sumte. 

not  take  away  the  certiorari,  it  followed  from  the  general  ThesiG. «. 

rule  of  construction  in  cases  of  this  nature,  that  the  party  37,  respec- 

convicted  was  entitled  to  the  writ.    He  cited  Rex  v.  Shep-  a  Jay  tiie  writ 

pard  (a).  Rex  v.  The  Jtutices  of  Surra/  (6),  Rex  v.  Dove  (c),  ^ J^"^^"^; 

and  Kaye^B  case  (d).  appeal  to  tUe 

Sessions  :-^ 
^  Held,  that 

Hottingshed  shewed  cause  in  the  first  instance,  and  con-  ^^5.  ineorpo-' 

tended,  first,  that  the  certiorari  was  by  necessary  interpreta-  ™*«»  '*»<>»« 

tion  taken  away,  by  50  Geo.  3.  c.  73.  s.  5. ;  and,  second,  that  on*  a 

that  if  not  taken  away,  the  defendant  was  entitled  to  ap-  jcr  Uie  latter 

peal,  under  31  Geo.  2.  c.  29.  s.  37,  and  therefore  the  mo-  ''^'Ji^^^f"f, 

tioQ  for  a  certiorari  came  too  eariy.    He  cjted  Rex  v.  Spar-  taken  away 

^  and  an  appeal 

row  (e),  and  Rex  v.  Eaton  if).  given. 

<«)  3  B.&  A.  414.  (d)  Ante,  vol.  i.  436. 

(6)  2  T.  R.  510.  (0  «  T.  R.  198. 

(0  3B.6f  A.596.  (/)Id.  89. 
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1823.  The  Court  took  time  to  consider  of  the  case^  and  jadg' 

^"^^^""^      ment  was  now  delivered  by 
The  Kino  '' 

V. 

The  Mayor       Abbott,  C.  J — ^This  was  a  motion  for  a  certiorari  to 
l>iTERPoo£.    remove  a  conviction  under  50  Geo.  3.  c.  73.    It  was  con- 
tended that  the  writ  of  certiorari  is  ki  effect  taken  away  by 
that  statute,  and  that  an  appeal  is  given  to  the  Sessions. 
We  are  all  of  opinion  that  the  writ  of  certiorari  is  takeft 
away,  and  that  an  appea)  lies  to  the  Sessions.    The  act  in 
question  is  entitled  "  An  act  to  alter,  explain,  and  amend, 
the  laws  now  in  force  respecting  the  trade  of  bakers,  residing 
out  of  the  city  of  London,  or  the  liberties  thereof,  or  beyond 
ten  miles  of  the  Royal  Exchange."^    The  title,  therefore, 
shews  that  the  object  of  the  statute  was  to  alter,  explain, 
and  amend  the  laws  then  in  force.    It  begins  by  reciting 
the  title  of  an  act  of  31  Geo.  2.  c.  29 ;  another  of  3  Geo.  3. 
c.  6 ;  and  another  of  13  Geo.  3.  c.  62 ;  and  then  it  proceeds, 
*'  And  whereas  some  of  the  regulations  and  provbions  con* 
tained  in  the  said  scveial  acts  have  been  found  defective,  and 
in  some  respects  injurious  to'  the  bakers  and  the  public ;  and 
it  is  therefore  expedient  that  the  same  should  be  altered 
and  amended,  and  more  effectual  provisions  made  for  ascer- 
taining the  due  weight  of  bread,  and  for  the  better  observ- 
ance of  tlie  Lord's  day  commonly  called  Sunday.''    The 
former  acts,  therefore,  are  not  in  terms  repealed,   except 
so  far  as  they  are  hereby  altered.    The  first  section  imposes 
a  penalty  on  bakers  for  selling  bread  short  of  weight;  the 
second  requires  that  bakers  shall  keep  weights  and  scales; 
the  diird  contains  a  provision  against  baking  on  Sunday; 
the  fourth  contains  an  exception  in  favor  of  the  rights  and 
liberties  of  the  universities ;  and  then  comes  the  fifth  sec- 
tion, upon  which  arises  the  question  whether  this  or  any  of 
the  other  acts  is  to  be  construed  so  as  to  take  away  the 
certiorari.    The  language  of  it  is  this: — *^  That  all  powers, 
authorities,    provisions,    directions,    penalties,    forfeitures, 
clauses,  matters  and  things,  contained  in  the  several  acta 
now  in  force,  not  altered  or  varied  by  any  of  the  provisions 
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of  this  act,  as  far  as  the  same  can  be  made  applicable^  and        1023* 
can  be  applied  for  the  carrying  into  execution  the  purposes       ^-^^^ 
of  this  act,  shall  be  used,  exercised,  and  put  in  execution,  «, 

for  enforcing  the  regulaUons,  provisions,  and  directions  of    '^^  ^f^^^ 
this  act,  in  such  and  the  same  manner,  as  if  the  same  were    Litbkpool. 
herein  contained,  and  were  at  large  re-enacted  and  made  part 
of  this  act ;  and  the  penalties  by  this  act  inflicted  shaU  be 
recovered  and  applied  in  like  manner  as  the  penalties  by  the 
said  several  other  acts  inflicted,  are  directed  to  be  recovered 
and  applied.'*    The  question  therefore  turns  upon  the  effect 
of  this  fifth  section^  founded  as  it  is  on  other  acts,  which 
it  notices  as  bearing  on  the  same  subject.     Now  a  general, 
and,  I  must  say,  an  important  question  is  raised  upon  this 
motion.     It  is  perfectly  clear,  that  according  to  the  general 
rules  and  principles  of  law,  a  certiorari  issues   from  this 
Court,  unless  some  act  of  parliament  has  taken  it  away  in 
express  terms.    So  on  the  other  hand  an  appeal  to  the 
Sessions  against  a  conviction  of  Magistrates,  does  not  lie 
unless  the  act  of  parliament  gives  it.    These  two  general 
principles  are  now  clearly  established.    The  question  there« 
fore   turns  entirely,  upon  the  construction  of  this  section. 
The    clause  itself  is  not  altogether  free   from  ambiguity. 
Construing  the  statute  as  a  repeal  of  the  recited  acts  of 
parliament  as  to  those  purposes  for  which  it  was  passed, 
we  see  that  it  makes  alterations  in  some  clauses  of  the  pre- 
vious acts,  and  amends  others,  but  it  does  not  make  any 
alteration  as  to  what  had  been  previously  established  by 
31  Geo.  2.  c.  29.  ss.  36  &  37,  which  give  the  appeal,  and 
take  away  the  certiorari.    We  are  therefore  of  opinion,  and 
feel  ourselves  called  upon  to  say  upon  the  whole,  that  al- 
though some  obscurity  exists  in  this  particular  section  by  the 
introduction  of  too  many  words,  yet  that  it  was  the  inten- 
tion of  the  legblature  to  leave  the  provisions  of  the  former 
acts,  as  they  regard  the  appeal  and  certiorari,  in  full  force; 
and  consequently  that  the  appeal  still  lies,  and  the  certiorari 
is  taken  away.    We  are  of  opinion  therefore  diat  the  party 
applying  must  take  nothing  by  his  motion. 

Rule  refused. 


sns  cAsss  IN  TH]s;  Kjgsro'js  bench, 

1023. 


TuuAiy,        MuRHAY^  Administr^r  of  Wi^tuAK  Murray,  de- 
•^*^i7.  ceased,  v.  Earl  Stair. 

Where  a  bond,  Jtj  EBT  on  a  bond  in  the  common  form,  dated  SdJVbt^em- 

tfcJeulualform.  i^r,  l81S.  The  defendant  craved  oyer  and  set  out  the  bond, 

^tUd^y^'  by  which  the  defendant,  in  the  name  of  J.  W.H.Daltym- 

mataal  agree-  p/e   esq.  became  bound  to  William  Murray,  the  intestate, 

ment  between  .      ,  .  ^  ,  ,  . ,  t      • 

the  obligor  and  m  the  penal  sum  of  4000/.,  to  be  paid  to  the  mtestate  or 

Sae  ^and»°of  ^^  attorney,  executors,  &c.,  the  condition  of  which  was, 
S^  4"toS^"  "  ^***^  *^  ^^®  ^^^^^  bounden  J.  JV.  H.  Dalrymple,  his 
there  to  remain  heirs,  &c.  shall  and  do,  within  six  calendar  months  next 
death  of  il.'^  after  the  decease  of  his  kinsman  JoAit  JD£r//y;?ip/€,  Earl, 
n^ed?n  the  Viscount,  and  Baron  of  Stair,  and  Baron  Dalrymple,  of 
condition,         tJawUslon  and  Stranrawer,  of  the  kingdom  of  Scotland,  well  . 

*  "  and   Dntil 

certain  securi-  and  truly  pay,  or  cause  to  be  paid  unto  the  said  William 

tLrard'to'the  Murray,  hxs  executors,  &c.  the  sum  of  2000/.  of  lawful 

«".¥*'  VT,.  money  of  Great  Britain,  together  with  interest  for  the  same, 
xiela,  that  it.  .  i_i. 

vas  for  the     Without  any  deduction  or  abatement  whatsoever,  then  tne 

nrinc  whether   ^^^  obligation  shall  be  void  and  of  no  effect,  otherwise  it 

tiie  bond  was    gj,  jj  remain  in  full  force  and  virtue.    The  defendant  then 

deuvered  as 

an  escrow  or    pleaded,  that  on  the  day  of  the  date  of  the  bond,  he  had 

A  bond'exe-  delivered  the  same  to  oi^e  William  Saunders,  the  subscribing 

nsuat  formaU-  witness  thereto,  merely  as  an  escrow,  on  condition  that  it 

ties,  may  ope-  should  remain  in  the  hands  of  the  latter  until  the  decease  of 

iu  praeseuci,      Lord  Stair,  and  that  then  and  then  only  it  should  be  de- 

timeVf  cxecn-  '^vered  to  W,  Murray;  thai  the  bond  accordingly  remained 

ex^ressl  **       '"  Saunders's  possession  until  the  10th  March,  1819,  (before 

agreed,  that  it  the  death  of  Lord  Stair,)  when  he  wrongfully  parted  with  it, 

effect  until  a  ^"d  thereby  it  wrongfully  came  into  the  hands  of  W.  jSftir- 

hariiapMncd.  ^W*  ^9^  ^  ^^®  defendant  saith  it  is  not  his  deed  in  manner 

Where  tiie       and  form  as  the  plaintiff  hath  alleged.    Secondly,  th^  de- 

obhgor  of  a  «  .. 

post  obii  bond  craves  oyer  thereof,  and  sets  out  the  condition,  it  is  not  necessary  for 

the  obligee  to  aver  the  death  of  the  person  at  whose  decease  the  money  is  to  becOrae 

payable. 

A  hood  conditioned  for  the  payment  of  fOOOL  by  A.  to  B.  six  calendar  months  next 
qfter  the  death  of  C,  is  not  wiUiin  8  &  9  fK  3.  c.  11.  s.  8.  requiring  the  suggestion  of 
breaches. 

It  seems  that  svch  a  bond  is  wiUiin  4  &  5  Ann.  c.  15.  ^ 
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feflidatit  pletded  tbat  the  bond  vas  delWered  as  an  escrow,  iafii. 
eo  condition  tbat  it  should  be  delivered  to  W.Mitrrayf  in  "^^^^/^^ 
tase  two  prondssory  notes  for  1000/.  each,  then  outstanding,  Murray 
should  be  delivered  up  to  Saunders  to  be  cancelled ;  and  ^^  Stai^ 
averring  that  the  notes  had  not  been  delivered  up  to  iSaufi^ 
ders  for  that  purpose.  On  these  pleas  issue  was  joined. 
At  the  trial  before  Jbtoit,  C.  J.  at  the  Middieset  Sittings 
after  hst  TrinUjf  Tefrm,  it  appeared  in  evidence,  that  at  di^ 
time  the  bohdwas  exeatted,  the  plaintifTs  intestate  held 
two  of  the  defendant's  promissory  notes  for  1000/.  each, 
which  be  threatened  to  enforce.  To  prevent  this,  the  de- 
fendant proposed  to  e(xeaite  the  bond  in  question,  but  ex- 
pressed a  wish  that  it  should  not  go  into  the  money  market 
ttntd  after  the  deadi  of  Lord  Siair,  lest  the  latter  should 
come  to  the  knowledge  of  the  fact  of  his  having  executed 
such  a  bond,  which  might  operate  to  his  prejudice.  The 
intestate  accordmgly  ilgreed  to  take  the  bond  on  these  terms. 
Mr.  Saunders,  the  subscribing  witness,  was  the  defendant's 
attorney,  and  having  prepared  the  bond,  it  was  executed  in 
the  usual  manner.  At  the  time  of  the  execution,  it  was 
agreed  between  the  intestate  and  the  defendant,  that  the 
bond  should  remain  in  Mr.  Saunden^s  hands  untfl  the  death  of 
Jbord  Siair,  and  that  it  should  not  be  delivered  to  the  intestate 
until  he  returned  the  defendant's  promissory  notes.  This  last 
was  an  express  stipulation  on  the  part  of  the  defendant,  and 
he  declared  that  he  would  not  have  executed  the  bond  on 
toy  other  condition.  It  further  appeared,  that  in  the  year 
1812,  Mr.  Saunden  had  been  surety  for  Mrs.  Murray  the 
intestate's  wife,  on  the  occasion  of  her  taking  out  letters  of 
administration  to  an  estate  in  which  she  was  interested ;  and 
being  anxious  for  some  indemnity,  he  kept  the  bond  in 
question,  partly  for  the  purpose  of  protecting  himself  against 
personal  consequences  in  that  transaction.  A  few  weeks 
after  the  bond  had  been  executed,  the  intestate  informed 
Mr.  Saunders  that  Mrs.  Murray  had  misappropriated  some 
money  belonging  to  the  estate  to  which  she  had  adminis- 
tered, but  reminded  him  that  he  was  safe  against  any  con- 
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1823.  sequences  which  might  follow,  because  he  had  Lord  Staif^B 
bond  in  his  possession.  In  June,  1821,  defendant's  kins- 
man died,  when  the  defendant  succeeded  to  the  tide  of 
£ar1  Stair,  j^^^  ^^^^y^  ^^  ^j^^  intestate's  request,  however,  Mr.  Sawi- 
ders  had  in  the  early  part  of  1819^  ddivered  over  to  him 
the  bond  for  the  purpose  of  deporting  it  with  his  wocdlen 
draper,  as  a  securiQr  for  a  debt  which  he  owed  for  goods 
supplied  to  him  in  his  business  of  a  tailor.  It  was 
not  disputed  that  the  bond  was  executed  by  the  de* 
fendant  on  the  express  condition  that  it  was  to  remain  in 
Mr.  Saunders*s  bands  untU  the  death  of  the  defendant's 
kinsman,  and  until  the  notes  wer^  returned.  The  notes 
were  not  in  fact  returned  before  action  brought.  It  was 
contended  on  this  evidence,  that  the  action  could  not  be 
maintained,  because  it  was  the  manifest  iutention  of  all  the 
parties,  that  the  bond  was  not  to  take  effect  until  the  death 
of  Lord  Stair,  and  therefore  having  been  delivered  merdj 
as  an  escrow,  and  not  as  a  deed,  it  was  not  a,vailable  in  the 
hands  of  the  plaintiff.  In  support  of  the  objection,  JohfH 
son  V.  Baker  (a)  was  referred  to.  The  learned  Judge  said 
he  would  save  the  point,  and  the  plaintiff  had  a  verdict  with 
liberty  to  the  defendant  to  move  for  a  nonsuit. 

In  Michaehnoi  Term,  a  rule  nisi  to  enter  a  nonsuit  was 
obtained  accordingly;  and  in  Easier  Term  the  question  was 
argued  by  Copley^  S.  G.  Gumey,  and  Conafn,  for  the  plain* 
tiff,  and  Scarlett,  Marryat,  and  E.  Lamu,  for  the  defends 
ant.  SheppanTs  Touchstone,  68}  Vin.  Abr.  tit.  Fait^  M.; 
and  Co.  lAt.  36,  were  cited. 

The  Court  on  that  occasion  were  of  opinion  that  the 
case  ought  to  go  to  a  second  trial,  in  order  that  it  might  be 
presented  to  the  Jury  as  a  question  of  fact  up6n  the  whole 
evidence,  whether  the  bond  was  delivered  to  Saunders  upon 
(he  express  condition  that  it  was  not  to  operate  as  a  deed 

(c)  4B.&  A.440. 
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nntU  the  death  of  the  then  Earl  Stair,  and  then  only  on  the        1823. 
exprem  condkioo,   that  the  promissory  notes  were  to  be 
letiuned  to  the  drfmdant. 


Murray 
Earl  Stair. 


At  the  Sittings  after  last  Easier  Term,  the  case  was  again 
tried  before  Abbott,  C.  J.,  and  nearly  the  same  evidence 
having  been  given,  the  Jury,  under  his  Lordship's  directions, 
were  of  opinion  that  the  bond  was  delivered  by  the  defend- 
ant, not  as  an  escrow,  but  as  a  present  binding  obligation, 
end  intended  to  be  binding  from  the  moment  of  delivery, 
and  therefore  they  found  for  the  plaintiff. 

£•  Lowes  on  a  former  day  in  this  Term  moved  for  a  riile 
nisi  to  arrest  the  judgment,  on  the  ground,  first,  that  no 
breach  of  the  bond  had  been  assigned  on  the  record  by 
way  of  suggestion  or  otherwise,  in  compliance  with  the  sta- 
tute 8  &  9  ^-  d.  c.  11.  s.  8.  He  insisted  that  this  was  not 
to  be  considered  as  a  mere  post  obit  bond,  and  therefore 
not  within  4  Ann.  c.  76.  The  principle  to  be  collected 
from  the  cases  decided  upon  these  statutes,  was,  that  where 
the  money  does  not  appear  to  be  payable  upon  the  face  of 
the  condition  at  a  time  certun,  a  breach  must  be  assigned. 
Secondly,  there  was  no  allegation  as  to  the  time  when  the 
iate  Earl  Stair  died,  which  he  contended  was  necessary. 

The  Court  granted  a  rule  nisi  on  the  first  point;  but 
as  to  the  second,  said  that  an  averment  as  to  the  death  of 
the  late  Lord  Stair  was  unnecessary,  because  if  that  event 
had  not  happened,  it  was  competent  to  the  defendant  to 
plead  it  as  matter  of  defence ;  and  having  omitted  to  do  so^ 
the  plaintiff  was  not  bound  to  prove  the  fact  (a). 

Camyn,  now  shevred  cause,  and  contended,  that  this  being 
a  post  obU  bond,  it  was  provided  for  by  4  Ann.  c.  16,  and 
consequently  no  breach  need  be  suggested  under  the  statute 

(a)  See  Merediih  v.  AlUyn,  1 8alk.  139,  and  Lockey  v.  D^hp^  1  L4, 
Rajm.  108. 
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8  6c  9  ^.3.  c.  11.  8.8.(0).  It  has  been  long  AetUed^ 
that  the  statute  of  William  does  not  extend  to  post  obit 
"^^  bonds.  Mr.  Tidd  in  his  Practice  eDumerales  the  cases 
JSmxl  Stair*  mrhich  have  been  held  within  the  statute,  as  a  bond  condi* 
tioned  for  the  payment  of  an  annuity,  or  of  money  by  in- 
stalments ;  or  a  bond  coi^itioaed  to  perform  an  awards  &c. 
but  he  expressly  observes  that  the  provisions  of  this  statute 
do  not  extend  to  post  obit  bonds,  or  other  bonds  condir 
tioned  for  the  payment  of  moneys  which  are  provided  for 
by  the  statute  of  Ann. ;  nor  to  bail  bonds  given  to  the  Lord 
Chancellor  by  the  petitioning  creditor  for  a  commission  of 
bankrupt  under  5  Geo.  2.  c.  30.  s.  23,  &c.  (5).  This  is 
clearly  a  post  obit  bond,  being  payable  six  months  after  the 
death  of  the  late  Earl  Stair,  and  falls  within  the  rule  of 
practice  so  established.  The  case  of  JfVardell  v.  Fermor  (c) 
was  an  action  on  a  post  obit  bond,  and  the  reporter  observes 
in  a  note,  ''  There  was  a  suggestion  in  this  case  tinder 
8  &9  ^«  3.  c.  11.  but  it  was  considered  quite  superfluous." 
But  Cardozo  v.  Hardy  (^d)  is  an  authority  expressly  in  point. 
That  was  an  action  against  executors  on  a  money  bond  given 
by  their  testator,  conditioned  for  making  it  void  on  payment 
of  a  certain  sum  at  a  future  day,  or  within  one  month  after 
the  death  of  the  testator,  whichever  should  first  happen^ 
and  it  was  held  unnecessary  to  suggest  breaches  nnder  this 
statute.  In  the  present  case  it  was  quite  unnecessary  to 
suggest  any  breach,  first  because  the  sum  specified  in  the 
bond  is  certain,  and  second,  because  the  time  at  which  il 
is  payable  is  matter  of  mere  computation, 

Scarlett,  Marryat,  and  JS.  LaweSf  contrd.  This  case  b 
not  within  the  statute  o(  Ann.,  and  the  only  question  is^ 
whether  it  does  not  come  more  properly  under  the  provisions 
of  the  statute  of  JVilliam,  and  thereby  require  the  suggestion 

(a)  By  which  It  in  enacted,  *'  that  the  plaintiff  may  assign  as  many 

ID  all  actions  upon  bonds,  or  on  breaches  as  he  shall  think  fit" 
any  penal    sum  for  non-perform-         (6)  Tidd,  604. 
auce  of  any  covenants  or  agree-         (c)  2  Campb.  N.  P.  C.  985. 
meuis    in    any  deed    or  writing,         (J)  2  J.  B.  Moore,  3:20. 
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of  a  breaoh.    It  b  tnie  that  the  latter  statute  has  been  held       t8S8. 
not  to  apply  to  post  obit  bonds,  but  that  is  upon  the  prin-      ^•-'^v^^ 
dple  that  a  post  obit  bond  is  payable  on  a  day  certun.  v. 

Here,  however,  the  bond  does  not  appear  to  be  payable  on  ^"^  SxAifc 
a  day  certain,  and  therefore  it  vms  necessary  to  suggest  a 
breach,  by  alleging  that  the  contingency  on  \vhich  it  was  to 
become  payable  had  happened,  and  the  time  when  it  hap- 
pened, so  as  to  make  the  time  of  payment  certain.  The  case 
of  Cardozo  v.  Hardy  is  distinguishable  from  this,  because  iti 
that  there  was  an  alternative  which  rendered  the  time  of 
payment  certain.  The  condition  was  payment  of  the  money 
at  a  future  day,  or  within  one  month  after  the  obligor's 
decease.  So  that  in  that  case  the  day  of  payment  could 
not  extend  beyond  the  period  limited  in  the  condition,  and 
therefore  the  bond  was  within  the  principle,  and  the  very 
words  of  the  statute  of  jinn.,  which  gives  the  Court  an 
equitable  jurisdiction.  In  this  case  the  bond  was  not  pay- 
able at  a  day  certain,  and  consequently  the  suggestion  of  a 
breach  was  necessary.  The  language  of  TVilliam  3  is  com- 
pulsory, and  If  thb  be  a  bond  within  that  statute,  it  is  quite 
clear  that  a  breach  should  have  been  suggested.  They  cited 
Drage  v.  Brand  (a),  5  'Rep.  17.  b,  Baldee  v.  Elers  (ft), 
Welch  V.  Ireland  (c),  Ex  parte  Winchester,  mentioned  in 
Ex  parte  Groome  (d),  Willie  v.  Walker  (e),  Middleton  v. 
Bryan  (/),  Smith  v.  Broomhead  (g),  Kellier  v.  Franklin  (A), 
Walcot  V.  Goulding  (i),  and  Willoughby  v.  Swinton  (jk). 

Abbott,  C.  J.— The  words  of  8  &  9  Jf.  3.  c.  11.  s.  8. 
are  certainly  very  comprehensive,  and  are  somewhat  obscure, 
but  I  am  of  opinion  that  this  bond  is  not  within  their  opera- 
tion. Two  classes  of  cases  have  been  decided  on  this 
statute,  one  by  which  it  is  now  established,  that  annuity 
bonds,  or  bonds  conditioned  for  the  payment  of  money  by 
instalments,  are,  and  the  other  that  bonds  conditioned  for 

(a)  2  Wib.  S77.  (/)  3  M.  &  S.  155. 

(6)  5  T.  R.  250.  {g)  7  T.  R.  300. 

(c)  6  East,  61«.  (*)  1  Stark.  N.  P.  C.  291. 

(d)  1  Atk.  118.  (t)  8T.  R.  126. 
le)  t  Bougl.  624.  {k)  6  East,  550. 
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IBSSb  the  paymeat  of  a  certain  sum  on  a  certain  day,  are  not, 
within  the  statute.  The  first  are  undoubtedly  within  it, 
because  the  statute  directs,  that  the  judgment  shall  stand 
Earl  Stair,  ^g  ^  security  for  future  breaches,  which,  before  the  statute 
passed,  I  apprehend,  even  a  court  of  equity  could  not  have 
directed.  The  reason  why  a  bond  conditioned  for  the  pay- 
ment of  money  by  a  certain  day,  has  been  held  not  within 
the  statute,  is,  that  there  is  nothing  for  the  obligee  to  do  but 
to  sit  down  and  compute  how  much  he  ought  to  receive, 
^n  such  cases  the  intervention  of  a  Jury  is  not  requisite  to 
compute  principal  and  interest,  nor  is  there  any  necessity  for 
resorting  to  a  Court  of  Equity.  This  bond  is  conditioned 
for  the  payment  of  a  single  sum  certain,  and  the  judgment 
upon  it  will  have  the  effect  only  of  giving  the  party  his  right 
to  execution  for  that  sum,  and  until  it  is  paid  the  judgment 
will  remain  in  full  force.  But  it  is  s^id  that  this  is  distin- 
guishable from  the  case  of  a  bond  conditioned  for  the  pay- 
ment of  money  on  a  day  mentioned  in  the  condition,  because 
here  the  day  of  payment  is  not  mentioned,  and  therefore  the 
day  is  uncertain.  The  only  uncertainty  is,  as  to  the  day  when 
the  death  of  the  party  on  whose  decease  it  is  to  take  effect, 
shall  take  place ;  but  when  that  is  once  ascertained,  all  diffi- 
>culty  is  removed*  The  matter  is  easily  deducible  to  certainty 
by  computation.  So  that  this  is  simply  the  case  of  a  post 
obit  bond  conditioned  for  the  payment  of  the  money  therein 
mentioned.  But  it  is  argued  that  this  bond  is  not  within 
^Ann.  c.  16.  We  are  not  called  upon  to  decide  that  ques- 
tion ;  but  I  cannot  forbear  observing,  that  I  see  no  reason 
for  saying  that  the  condition  of  a  bond  of  thb  description  is 
not  within  the  statute.  The  authority  against  it  is  the  dictum 
of  Lord  Hardmcke  in  Ex  parte  Winchester  (a),  but  I  think 
the  observations  of  Lord  Mansfield,  in  Wylie  v.  Wilkes  (&), 
upon  that  dictum,  are  very  important.  The  dictum  alluded 
to,  is,  that  the  words  "  at  a  day  or  place  certain*'  are  mate- 
rial words  in  the  statute,  and  that  bonds  not  given  for  the 
payment  of  a  lesser  sum  at  a  day  or  place  certain,  are  not 
(a)  1  Atk.  118.  {})  3  Doug.  5S4. 
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within  it;  but  Lord  Afaiij/ieU  observes,  '^  I  hardly  think  1823. 
Lord  Hardwkke  would  have  considered  those  words  as  suffi-  ^"^v^^ 
cient  to  take  a  case  out  of  the  statute,  which  is  clearly  ^"^^ 
within  the  reason  and  meaning  of  it,  if  it  had  not  been  to  ^*  Stai*. 
give  the  party  the  advantage  of  the  equitable  subtlety,  by 
which  he  was  entitled  to  prove  under  the  commission/'  but 
Lord  Mansfidd  does  not  express  his  own  approbation  of 
tha^  doctrine.  If  we  read  the  words  of  4  Ann.  c.  l6. 
I  cannot  help  thinking,  that  thb  case  comes  within  their 
operation.  The  statute  provides  for  two  things;  first,  that  . 
payment  before  action  brought  shall  be  good  in  a  certam 
event,  which  at  common  law  it  would  not  he,  whether  it 
was  or  was  not  a  bond  within  the  8  8c  9  i^-  3. ;  and  second, 
that  if  the  party  has  slipped  the  day  of  payment  he  may  be 
relieved  by  paying  the  money  into  Cpurt,  and  may  plead  such 
payment  in  bar  of  the  action.  Section  12,  says,  '*  that 
where  an  Action  of  debt  is  brought  upon  any  bond  which 
hath  a  condition  or  defeazance  to  make  void  the  same,  upon 
payment  of  a  lesser  sum  at  a  day  or  place  certain,  if  the 
obligor  have  before  the  action  brought  paid  to  the  obligee 
the  principal  and  interest  due  by  the  defeazance  or  condition 
of  such  bond,  though  such  payment  was  not  made  strictly 
according  to  the  condition  jor  defeazance,  yet  it  shall  and 
may  nevertheless  be  pleaded  in  bar  of  such  action,  and  shall 
be  as  effectual  a  bar  thereof  as  if  the  money  had  been  paid 
at  the  day  and  place  according  to  the  condition  or  defea- 
zance, and  had  been  so  pleaded/'  The  nest  section  de- 
clares, "  that  if  at  any  time,  pending  an  action  upon  any 
such  bond,  with  a  penalty,  the  defendant  shall  bring  into  the 
Court  where  the  action  shall  be  depending,  all  the  principal 
money  and  interest  due  on  such  bond,  and  also  all  such  costs 
as  have  been  expended  in  any  suit  or  suits  in  law  or  equity 
upon  such  bond,  the  said  money  so  brought  in,  shall  be 
deemed  and  taken  to  be  in  full  satisfaction  and  discharge  of 
the  said  bond,  and  the  court  shall  and  may  give  judgment 
to  discharge  every  such  Vlefendant  of  and  from  the  same  ac- 
cordingly/'   What  is  meant  by  payment  ''  of  a  lesser  sum 
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i823«       at  a  day  certain"?  It  means  payment  on  a  day  certain.  May 
^^^^'^      not  that  be  satisfied  by  saying  that  the  day  is  certain,  if  it 
^,  can  be  made  so  by  means  of  something  that  is  to  happen  ? 

Earl  Staib.  ||  clearly  may  be  made  certain  or  become  certain  by  some- 
thing which  shall  happen  after  the  execution  of  the  bond, 
though  it  does  not  appear  on  the  face  of  it.  Suppose  in  the 
present  instance  the  principal  and  interest  had  been  tendered 
to  the  obligee  at  the  end  of  seven  months,  before  action 
brought,  and  then  he  had  pleaded  the  tender^  I  think  that  if 
the  question  had  been  presented  to  the  minds  of  the  Court 
in  that  state  of  pleading,  they  would  have  hesitated  long 
indeed  before  they  said  that  the  bond  was  not  within  the 
statute,  and  that  the  .party  should  be  obliged  to  go  on  with 
his  action,  and  compel  the  defendant  to  pay  all  the  costs, 
because  he  had  not  paid  the  money  on  the  very  day  it  was 
due,  though  there  was  no  dispute  about  the  sum.  It  seems 
to  me  therefore  that  this  bond  is  not  within  the  statute  of 
William,  and  consequently  this  rule  must  be  dbcharged, 
though  there  be  no  suggestion  of  a  breach. 

Baylbt,  J.  was  of  the  same  opmion,  and  said  that 
Cardozo  v.  Hardy  (a)  was  an  authority  in  point.  It  was 
unnecessary  to  suggest  any  breach  in  this  case,  because  the 
day  of  payment  was  capable  of  being  made  certain  by  mere 
.computation,  and  therefore  the  case  was  not  within  William  3. 

HoLBOTD,  J.  concurred. 

Best,  J.  thought  the  practice  was  completely  settled  by 
the  cases  cited  in  Mr.  Tidd's  excellent  book;  vmd Cardozo  v. 
Hardy  was  an  express  authority  for  deciding  that  no  breach 
need  have  been  suggested  in  this  case. 

Rule  discharged, 
(a)  S  J.  B.  Moore,  SfO. 
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Harding  v.  Wilson,  9W«i^, 

June  17, 

X  HIS  was  ah  actkm  on  the  case  for  a  nuisance.     The  Lease  of  amir* 

declaration  stated,    that  the  plaintiff  was  possessed  of  a  ground  "de-'°^ 

messuage  or  dwelling-house,  and  that  by  reason  of  his  pos-  JSgcTas'aSit- 

session  thereof,   he  was  entitled  to  a  right  of  way  thereto,  ting  od  «*  an 
. .  ,  J  ^  ,  intended  way 

from  a  common  highway,  to  pass  and  repass  on  foot  and  on  of  thirty  feet 

horseback,  and  with  cattle^  carts,   and  carriages ;  and  that  ^^ll^^S^ 

the  defendant  obstracted  such  way  by  erecting  a  wall  thereon.  ^^  ^^\  ^ 

J     ''  o  ggg  underlets 

Plea,  not  guilty.  the  preinises, 

At  the  trial  before  Jbbott,  C.  J.  at  the  Middlesex  ad-  them  as  abnt- 
joumed  Sittings  after  last  Michaelmas  Term,  it  appeared  in  ^"fndedway  " 
evidence,  that  on  the  10th  Jugusi,  1809,  a  lease  of  a  parcel  without  men- 
of  ground  was  granted  by  Mr.  Sloane  to  Mr.  fV.  Bolton  for  width.   The 
a  term  of  years.     In  that  lease  one  of  the  abuttals  was  ^Q^ed  wayl*^' 
described  as  *'  an  intended  way  of  thirty  feet  wide,*'  sepa-  Sl^^J^^J'^^ent 
rating  the  land  thereby  demised  from  other  land  which  had  land  on  the 
been  let  to  Bolton  by  a  prior  lease.    In  1811,  Mr.  Bolton  afterwards 
nnderlet  to  a  Mr.  Pittard  a  portion  of  the  ground  so  de-  JlJiner^to^an- 
mised,   *'  together  with  all  ways    thereunto  appertaining ;"  other  person, 
-.  iMi  1-  -11  «•  ^"0  narrows 

and  It  was  described  as   abuttmg  **  on  an  mtended  way, '  the  intended 

without  any  width  being  mentioned.     Upon  this  piece  of  ^^^  ^f  ^hree 

land  Mr.  Pittard  built  a  house  and  let  the  same  tb  the  feet,  by  build- 

ing   a  wall 
plaintiff.     In  the  year  1820,  the  defendant  purchased  the  thereon:— 

land  on  the  opposite  side  of  the  intended  way,  mentioned  in  tenant  of  a 
the  lease  ot  Jugust,  1809,  and  also  the  soil  of  that  way.  ^"'undt^i^^ 
Upon  this  way  he  built  a  wall,  leaving  a  road  in  front  of  the  tee  was  enti- 
plaintiff's  house  of  only  twenty-seven  feet  In  width.     The  way  of  neces- 
plalntiff 's  cause  of  action  was  in  thus  abridging  the  width  of  t'l^i^cey^and 
the  way  in  front  of  his  dwelling.    It  appeared  that  when  the  «»<^^  ^h^Tfoid 
leases  above  mentioned  were  executed,  the  road  in  question  not  maintain 
bad  not  been  in  fact  set  out,  but  before  the  alleged  injury  alleged  en- 
was  committed,  there  had  been  a  road  of  thirty  feet  in  width  croachmcnt, 
for  a  period  of  about  four  years.     No  material  damage  ap- 
peared to  have  been  sustained  by  the  plaintiff  by  the  erection 
of  the  wall  in  question,  the  road  left  him  being  sufficiently 
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1823.  ^de  for  carriages  to  pass  and  repass*  The  learned  Judge 
^'^^>/^^  told  the  Jury,  that  as  it  did  not  appear  that  the  plaintiff  had 
Hardimo     Jjj^  ^g  p^j  ^f  ^  ^^y  ^f  ^y  particular  width,  it  was  for 

Wiuoa.  tliem  to  determine  whether  the  wall  in  question  was  a  nui- 
sance. The  Jury  found  their  verdict  for  the  plaintiff,  one 
shilling  damages. 

In  Hilary  Term  Scarlett  obtained  a  rule  nisi  for  a  new 
trial. 

Gumey  and  Andrews  now  shewed  cause^  and  contended^ 
that  the  verdict  ought  not  to  be  disturbed.  It  was  dear 
from  the  lease  of  10th  August,  1809*  that  Mr.  Bolton  was 
entitled  to  a  way  of  thirty  feet  m  width^  because  that  lease 
described  the  way  as  an  intended  way  of  thirty  feet  wide. 
It  was  true  that  in  the  lease  of  1811,  the  intended  way 
therein  mentioned,  had  no  description  as  to  width  assigned 
to  it,  but  as  that  lease  spoke  of  the  intended  way,  it  must, 
necessarily  be  understood;  to  mean  a  way  of  the  same  width* 
If  the  first  lessee  was  entitled  to  a  way  of  thirty  feet  wide, 
it  was  obvious  that  his  under-tenant  must  have  the  same 
rights,  although  the  under  lease  did  not  give  the  dimensions 
of  the  intended  way.  This  case  was  moved  as  a  verdict 
against  evidence,  and  supposing  the  plaintiff  not  to  be 
strictly  entitled  to  a  way  of  thirty  feet  wide,  still  it  was  a 
question  for  the  Jury  to  determine  whether  the  wall  erected 
by  the  defendant  was  a  nuisance.  It  was  for  them  to  say 
upon  the  evidence,  whether  the  road  was  as  commodious 
after  the  wall  was  built  as  before.  The  fact  that  there  was 
room  for  a  carriage  to  turn  round,  on  the  road,  could  make 
no  difference.  Hie  question  for  the  Jury  was,  whether  this 
was  in  fact  a  nuisance,  and  as  they  had  found  in  the  afGrma* 
tive,  the  verdict  ought  not  to  be  disturbed. 

Scarlett  and  Littledale  in  support  of  the  rule  insbted, 
that  as  the  lease  granted  to  the  plaintiff's  landlord  -did  not 
demise  a  way  of  any  particular  width,  there  was  nothing  to 
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Aipport  the  plaiotiff 's  claim  to  a  way  thirty  feet  wide.     In 
that  lease  the  land  was  described  as  being  bounded  on  one 
side  by  ''  an  intended  way/'  without  saying  of  what  width  it 
was  to  be.    In  this  case  there  was  clearly  no  privity  between 
the  plaintiff  and  his  landlord's  lessor,  so  as  to  entitle  him  to 
the  privileges  granted  by  the  lease  of  August,  ISOQ,  by 
Sloane  to  Mr.  BoUon.     Supposing,  however,   there  were 
such  privityi  still  the  description  in  the  lease  of  181 1»  dui 
not  amount  to  a  grant  of  a  way  thirty  feet  in  width,    llie 
under  lease  could  not  by  any  force  of  construction  be  con- 
sidered as  incorporating  the  description  of  the  road  in  the 
original  lease.    The  lease  from  Sloane  to  Bolton  might  in- 
deed be  obligatory  on  the  latter  to  make  a  way  thirty  feet 
wide,  but  until  the  way  was  actually  set  out,  Bolion^s  under- 
tenant could  only  have  a  right  to  a  convenient  way,  or  a  way 
of  necessity.    The  plaintiff's  ckim  could  only  be  founded 
in  express  grant ;  for  supposing  this  way  to  have  been  ori- 
ginalfy  thirty  feet  wide,  still  there  was  nothing  to  shew  that 
the  plaintiff  was  entitled  to  a  way  of  that  width,  and  there 
was  nothing  from  which  the  Jury  could  presume  a  way  to  tho 
extent  claimed.    Undoubtedly  the  plaintiff  was  entitled  to  a 
convenient  way ;  the  declaration  claimed  no  more,  and  the 
evidence  clearly  proved  that  he  still  had  a  convenient  way 
though  the  wall  had  been  erected.    ^Admitting  Bolton  the  ' 
original  lessee  to  have  been  entitled  to  a  way  thirty  feet  in 
width,  what  was  there  to  prevent  his  abri4giag  that  right  in 
any  under-lease  which  he  might  grant?    If  nothing;  then 
the  construction  now  contended  for  was  consentaneous  with 
the  very  terms  of  the  under-lease  granted,  because  there  it 
was  merely  described  as  '<  an  iutended  way,"  without  any 
specification  of  width.    The  argument  on  the  other  side,  if 
it  had  any  force,  must  go  this  length,  that  all  under-tenants 
arc  entitled  to  every  privilege  or  advantage  contained  in  their 
immediate  landlord's  original  lease.     That  was  a  proposi- 
tion, however,  whidi  could  not  be  supported. 

VOL.  III.  T 
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1823.  Abbott,  C.  J. — ^I  think  the  defendant  is  entitled  to  ft 

**^*^'^^       new  trial.    It  appeared  in  evidence  at  the  trial,  that  the 
Harding      ^^j  now  actually  left  after  building  the  wall  complained  of 
Wiuoii*      as  a  nuisance,  was  as  wide  as  the  plaintiff^s  convenience 
required,    and    that    the    plaintiff  himself  had    dedared 
that  he  found  no  inconvenience  from  the  erection  of  tfiis 
wall,  and  was  satisfied  witli  the  road  in  its  present  state. 
Hb  landlord^  Mr.  Pittard,  has  a  ri^t  probably  to  sue  in 
his  name,  but  when  the  evidence  shews  that  no  inconveni- 
ence has  been  sustained  by  the  plaintiff  himself,  tfie  latter 
cannot  recover  unless  he  can  shew  a  right  to  a  road  of  a 
particular  width,  and  an  actual  infringement  of  tfiat  right. 
The  question  is,  whether  the  right  is  made  out  in  evidence 
on  the  part  of  the  plaintiff.    If  we  go  back  to  the  lease 
from  Mr.  Shane,  who  was  the  proprietor  of  the  whole  of 
the  land  over  which  the  intended  way  was^to  be  carried,  we 
find  that  he  does  not  grant  to  Mr.  Bolton  a  way  of  thirty 
feet  wide.    All  he  does  is  to  describe  the  ground  demised 
as  abutting  on  a  way  intended  to  be  made,  and  intended  to 
be  of  the  width  of  thirty  feet.    That  is  not  a  grant  of  a  way 
of  that  width ;  it  is  merely  the  expression  or  declaration  of 
an  intention  on  the  part  of  Mr.  Sloane,  that  there  shall  be 
a  way  of  that  width.     If,  indeed,   that  would  operate  as  a 
grant  of  a  way  of  that  width,  the  right  might  be  made  out, 
and  the  plaintiff  entitled  to  a  verdict;  but  if  that  deed  did 
not  operate  as  a  grant,  but  merely  as  a  declaration  or  ex- 
pression of  an  intention,  then  a  departure  from  the  intention 
so  declared,  would  not  give  a  right  of  action,  unless  the 
party  sustained    some  injury  in  consequence.       Here  it  is 
found,  that  no  injury  has  been  sustained,  and  there  being 
no  foundation  in  right  established,  I  think  diere  ought  to 
be  a  new  trial. 

Bay  LEY,  J. — ^This  case  turns  upon  the  coastructioii  to 
be  put  on  the  original  lease  from  Mr.  Sloane  to  Mr.  Boli&n 
With  a  view  to  the  enjoyment  of  the  land  in  question,  it  was 
absolutely  neceasaiy  that  Mr.  Bolton  should  have  some  right 
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bt  way  over  the  lands  of  Mr.  Shane,  and  Mr.  Bolton,  if  he  182S. 
thought  fity  might  make  it  matter  of  8peci6c  bargain,  that 
there  should  be  a  road  of  a  specific  description^  and  if  he 
had  bargained  for  a  road  thirty  feet  wide,  most  probably  the  Wiuok. 
IcfBse  would  have  contained  some  covenant  for  that  purpose. 
Without  any  express  stipulation  as  to  the  species  of  road, 
the  law  would  give -Mr.  Bolion  a  way  over  Mr.  Sham's  land 
for  the  convenient  use  of  the  houses  which  were  to  be  built 
on  the  land  demised.  In  this  case  there  is  no  express 
•tipuladon  as  to  what  the  way  should  be.  The  knd  in 
question  is  described  as  having  one  of  its  abuttals  upon  a 
|Hece  of  land  thirty  fiset  wide,  intended  to  be  a  highway. 
That  is  only  the  declaration  of  an  intention  on  the  part  of 
the  owner  of  the  soil,  who  does  not  in  express  terms,  nor 
of  absolute  necessity,  stipulate,  that  that  shall  be  the  width 
of  the  road.  There  are  no  words  used  to  fetter  his  inten- 
tion, and  bind  him  to  the  fulfilment  of  it.  In  that  respect 
I  think  it  was  not  competent  to  Mr.  Bolton,  or  any  person 
claiming  under  him,  to  say,  he  should  not  be  at  liberty  to 
deviate  from  that  inteutioni  provided  in  that  deviation,  he 
still  left  Mr.  Bolton,  and  those  who  claim  under  him,  such 
a  wray  as  should  be  necessary  for  the  convenient  use  and 
occupation  of  the  houses  to  be  built  on  the  land  dembed. 
For  these  reasons  it  appears  to  me  that  the  verdict  in  this 
case  ought  not  to  have  been  found  for  the  plaintiff,  and 
therefore,  there  must  be  a  new  trial. 

HoLROYD,  J. — ^The  plaintiff's  claim,  as  stated  in  this 
declaration,  is,  diat  he  was  possessed  of  a  messuage  or 
dwelling  house,  and  that  by  reason  of  his  possession  thereof, 
he  was  entitled  to  a  right  of  way  to  pass  and  repass  on  foot 
and  on  holrseback,'  and  with  cattle,  carts,  and  carriages. 
Hie  declaration  does  not  specify  the  particular  description 
of  road  to  which  the  plaintiff  claims  title,  nor  does  it  allege 
that  he  was  entitled  to  a  way  thirty  feet  wide.  I  admit,  how- 
ever, that  the  declaration  would  be  sufficient  to  cover  such 
a  way,  provided  the  evidence  was  suflSlcieut  to  sustain  a  title 
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1823.        to  ti  road  of  that  width.    The  ground  on  tvhich  the  fhkt' 
tiff's  house  is  built,   and  the  ground  also  over  which  the 
Way  claimed  went,  previous  to  \0^  August,  1 809/ belonged 
H^itsoH.      originally  to  Mr.  Shane.      By  the    lease  of  that   date, 
Mr.  Sloane  demised  part  of  his  land  to  Bolton,  which  he 
describes  to  be  abutting  on  ''  an  intended  way  of  thirty  feet 
wide.''    When  he  demised  that  part  of  the  land,  the  lessee 
lYOuld  have  no  right  of  way  except  such  as  was  incident  to, 
or  could  be  claimed  under  the  lease.    The  same  principle 
would  hold  as  to  persons  claiming  under  that  lease.    The 
plaintiff  claims  under  that  lease  in  consequence  of  the  under- 
lease granted  to  his  landlord,  but  still  he  would  be  in  no 
better  situation  than  the  original   lessee.     He  would  un- 
doubtedly be  entitled  to  a  way  of  necessity  and  reasonable 
convenience.     Looking  at  the  case  in  that  point  of  view,  it 
appears  from  the  evidence,  that  the  plaintiff  has  still  left  to 
him  a  reasonable  way,  and  a  way  of  necessity.      But  he 
says,  that  in  consequence  of  the  description  of  the  premises 
contained  in  the  lease  of  10th  August,  1809,    a  right  of 
way  thirty  feet  wide  is  granted  to  him,  either  expressly  or  by 
implication.    The  lease  does  not  contain  an  express  grant 
of  such  a  way,  it  only  speaks  of  ^'  an  int^ded  way  thirty 
feet  wide."    But  that  is  no  part  of  what  is  granted  by  the 
lease,  which  is  sufficiently  manifest  by  its  being  stated  as 
abutting  on  the  premises  demised.     It  is  not  even  meant  to 
be  a  grant  of  the  way  by  implication,  because  it  is  only  the 
expression  of  an  intention.    The  utmost  it  amounts  to  is, 
a  description  of  an  intended  way  for  the  use  of  the  houses 
afterwards  to  be  built.    The  declaration  of  an  intention 
cannot  be  construed  as  an  implied  grant.    Then  does  the 
under-lease  carry  the  case  any  farther  i    I  apprehend  not. 
That  lease  describes  the  premises  in  question  with  abuttals, 
•*  together  with   all  ways   thereunto    appertaining."     Now 
under    these  words    the    right  of  way  in    question  w*ould 
not  pass,   it  being  over  the  soil  of  the    original    lessor. 
I  agree    they  would  '  give    a  way  ex    necessitate    as    far 
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as  the  convenient  enjoyment  of  the  premises  demised  are        ^^^a 
coBceraed,  but  no  farther.    Where  leases  of  this  kind  are       ^^v^/ 
granted,  they  generally  contain  the  words  <*  together  widi  all      ^^*^'"* 
ways,  now,  or  heretoforei  at  any  time,  and  in  any  way  used;"      Wilioh. 
and  under  such  words  it  is  clear,  that  a  way  of  necessity  over 
the  lessor's'own  soil  would  pass,  although  it  did  not  exist 
autecedendy.    But  in  the  absence  of  those  words^  the  lessee 
would  have  no  other  right  of  way,  but  what  he  had  ratione 
tenune.    I  think,  however,  that  the  former  lease,  even  sup* 
posing  it  could  be  engrafted  on  the  under-lease,  would  not 
amount  to  a  grant  of  a  right  of  way  of  thirty  feet  wide,  and 
that  by  the  under-lease   no  right  of  way  passed  ^cept  a 
reasonable    and    convenient  way  to  the  demised  premises. 
That  right  of  way  appears  not  to  h^ve  been  infringed,  anc) 
therefore  I  think  there  ought  to  be  a  new  trial. 

Best,  J. — I  am  of  the  same  opinion. 

Rule  absolute,  on  payment  of  costs. 


Bishop  v.  Howard.  iWitffly, 

^^  ^tme  17. 

X  HIS  was  an  action  to  recover  one  quarter's  rent  for  the  Where  a  leue 

use  and  occupation  of  a  public-house.     Plea  non  assump-  pi^^lu^- 

sit.    At  the  trial  before  JbboU,  C.  J.,  at  the  London  ad-  «w»«J«»".  «nd 

'  '  the  tenant  re- 

journed Sittings  after  last  Michaelmas  Term,  the  case  was  foied  to  give 

this : — ^The   premises   in  question  consisted  of  a  public-  of  the  pre- 

house,  which  had  been  demised    by  the  plaintiff  to  the  S!iriie*ww* 

defendant,  for  a  term  of  years,  ending  at  Midsummer,  1821.  enUUed  to  no- 
'  ^^  tice  to  quit, 

and  afterwarda 
continned  in  poueMion  until  ChristmoM,  and  paid  rent  to  ChriitnuUf  wlien  he  tendered 
the  Veys  of  the  premises  to  his  landlord,  which  the  latter  refused  to  talie  :^Held,  that 
this  was  not  a  holding  over,  bat  conclusive  evidooee  in  presumption  of  law  of  a 
tenaocy  from  year  to  year,  which  would  entitle  the  landlord  to  maintahn  nse  and 
Mcnpatioii  for  a  quarter's  rent  due  at  lA^p-duif* 


Bishop 
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1828*  Shortly  before  the  expiration  of  the  lease,  the  plaintiff 
applied  to  the  defendant  to  give  up  possession.  The  de- 
fendant being  desirous  of  continuing  in  the  house«until  the 
Howard,  next  licensing  day,  when  he  expected  to  have  his  license 
renewed,  and  then  remove  it  to  another  house,  refused  to 
give  up  possession  until  the  following  Christmas,  when  he 
tendered  the  keys  of  the  house  to  the  plaintiff,  who  refused 
to  take  them.  There  was  no  distinct  evidence  of  the  pay- 
ment of  rent  at  Michaelmas,  but  it  appeared  that  the  de- 
fendant paid  a  quarter's  rent  in  March,  1822,  for  which  the 
plaintiff  gave  him  a  receipt  as  and  for  a  quarter's  rent  due 
at  the  previous  Christmas.  The  present  action  was  brought 
for  a  quarter's  rent,  claimed  to  be  due  from  Christmas,  1821, 
to  Lady-day,  1822.  It  was  contended  at  the  trial,  that 
as  there  was  no  evidence  of  an  agreement  for  a  new  tenancy, 
{torn  Midsummer,  1821,  the  action  could  not  be  maintained, 
and  it  was  insisted,  that  the  payment  of  rent  since,  could 
not  make  any  difference.  The  learned  Judge  left  it  to  the 
Jury,  as  a  question  of  fact,  whether  a  new  agreement  for 
a  tenancy  from  year  to  year,  could  be  inferred  from  the 
^ct  of  paying  rent  which  had  become  due  after  the  expira- 
tion of  the  lease  ^t  Midsummer,  1821,  or  whether  the  re- 
taining possession  of  the  premises  was  a  mere  holding  over ; 
for  in  the  latter  case  the  defendant  would  be  entitled  to  a 
verdict.    The  Jury  found  for  the  defendant. 

F.  Pollock,  in  Hilary  Term,  obtained  a  rule  nisi  for  a 
new  trial. 

Scarlett  and  R,  Scarlett,  now  shewed  cause,  and  con- 
tended, that  as  there  was  no  evidence  of  an  express  con- 
tract for  a  tenancy  from  year  to  year,  or  of  any  other  te- 
nancy, after  the  expiration  of  the  lease,  this  action  could 
not  be  maintained.  Tlie  Jury,  by  their  verdict,  negatived 
any  such  contract,  and  there  w^s  nothing  in  the  case  from 
which  it  could  be  presumed.  When  the  lease  expired,  the 
defendant  could,  at  the  utmost,  be  considered  Jbut  as  tenant 
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ftt  wilL  To  support  this  action,  there  must  be  dUtinct.  1993. 
evidence  of  a  continuing  tenancy  from  year  to  year.  It  was  ^-^'v^' 
clear  that  no  contract  for  such  a  tenancy  existed  before  Mid-  »»««' 
9imsner,  1821,  and  there  was  nothing  to  infer  it  afterwards.  UowA.aa. 
In  the  case  of  Wright  v.  Darby  (a),  the  question  turaed  on 
the  reasonable  supfiositiony  that  a  contract  for  a  continuing 
tenancy  existed.  In  the  present  case,  the  defendant's  cha- 
racter of  tenant,  ceased  at  the  end  of  the  Term,  and  no 
notice  to  quit  utMiikummer  need  be  given,  because  his 
Jease  expired  at  Midsummer  day^  For  this  Messenger  v« 
Jrmsirong  (b),  was  an  authority.  After  the  expiration  of 
the  lease,  the  defendant  merely  held  over,  and  he  had  a 
right  to  quit  at  Chrisima^,  when  the  keys  were  tenderaL 
The  defendant's  refusal  to  give  up  at  Midsummer,  was  per- 
fectly reconcileable  with  the  fact,  'that  no  new  agreement 
bad  been  entered  into,  because  there  had  been  some  doubt 
between  the  parties  whether  the  old  tenancy  would  or  would 
not  end  at  Midsummer.  The  caae  of  Zouch  ^.WUUnguU  (c), 
was  distinguishable  from  this,  because  there  the  defendant 
had  been  previously  tenant  from  year  to  year.  In  this  case 
there  was  nothing  from  which  an  agreement  for  a  new  te^ 
nancy  could  be  presumed,  and  therefore  the  decision  of 
the  Jury  was  correct. 

F.  Pollock  in  support  of  the  rule.  The  question  in  this 
case  was  for  the  decision  of  the  Judge,  and  not  for  the 
Jury.  The  evidence  adduced,  clearly  established  in  prie* 
sumption  of  law,  a  tenancy  from  year  to  year,  or  at  least 
a  quarterly  tenancy,  and  therefore  the  plaintiff  was  entitled 
to  a  verdict.  Before  Midsumm&^,  the  plaintiff  says,  ''  will 
you  give  me  possession  at  the  period  when  your  tenancy 
expires  ?"  The  defendant  says  '*  no,  I  am  entitled  to  no- 
tice to  quit,''  and  he  continues  in  possession.  In  what 
character  then  does  he  hold  ?  Clearly  in  the  character  of 
tenant  from  year  to  year.    The  very  refusal  of  the  defendant 

(fl)  1  T.  R.  159.  (fi)  Id.  55.  (c)  i  H.  Bl.  3U. 


396  CASES  IN  THB   KINTO'S  BENCH, 

1828.        to  give  up  possession,  shews  that  he  considered  hinisdf 
^^^'^'^       as  tenanty  end  entitled  to  notice  to  quit.    What  was  formerly 
o.  considered  a  tenancy  at  will,  is  now  held  to  be  a  tenancy 

Howard.  {^^^^  ^^^^  ^^  y^^^  Doe  y.  Darby,  Doe  v.  Watts  (a),  and 
Doey.fVeller{b),  are  authorities  to  shew  that  this  was  a 
tenancy  from  year  to  year,  and  not  a  mere  holding  over. 
Pending  an  agreement  for  a  lease,  the  occupation  is  a  tenancy 
from  year  to  year.  It  is  not  necessary  that  there  should  be 
a  renting  for  a  full  year  after  the  expiration  of  the  previous 
lease,  in  order  to  constitute  the  defendant  a  tenant  from 
year  to  year.  Here  the  defendant  is  called  upon  to  go  out 
at  the  expiration  of  the  lease  ;  he  says  **  I  will  not  go  out, 
I  am  your  tenant,  I  am  entitled  to  notice  to  quit/'  and  after 
that  be  pays  rent  up  to  Christmas,  no  notice  to  quit  having 
been  given.  Suppose  the  plaintiff  had  brought  ejeotment, 
without  notice  to  quit,  would  not  the  production  of  the 
receipt  for  rent  paid  up  to  Christmas,  have  been  a  complete 
answer  to  the  action  ?  Most  undoubtedly.  The  defendant 
has  no  right  to  say,  under  such  circumstances,  that  he  was 
merely  holding  over,  and  not  a  tenant.  The  refusal  to  quit 
at  Midsummer,  and  the  payment  of  rent  to  Christmas,  req- 
der  this  case  too  plain  for  argument. 

Abbott,  C.  J. — It  occurred  to  me  at  the  trial,  that  the 
refusal  to  quit  at  Midsummer,  and  the  payment  of  rent  at 
Michaelmas  and  Christmas,  were  acts  from  which  a  new 
Contract  for  hiring  the  premises  from  year  to  year,  might 
or  might  not  be  presumed,  and  that^t  was  the  proper 
province  of  the  Jury  to  draw  the  inference  one  w*ay  or  the 
other.  I  considered  it  a  question  for  the  Jury,  and  not  a 
question  of  law.  Under  that  impression  I  left  it  to 
them  to  say,  whether  the  relation  of  tenant  from  year  to 
year  was  contracted  between  the  parties,  or  whether  the 
defendant  merely  held  over ;  for  in  the  latter  case,  I  told 
them    he    would    not    be    liable,    and  they  found    their 

(«)  7  T.  R.  93,  (ft)  Id.  47^. 
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verdict  •  for  the  defendaiit.     Mow,  if  those  adi  I  ha?e        ufg, 
mentioiiedy  were  conclusive  evidence  of  a  new  teoan^  horn      ^^v^^ 
jeer  to  year,  I  should  have  left  no  qaestion  to  the  Jvarj,      BiMor 
but  ahoold  have  told  them  that  they  ought  to  find  for  the>    HewABB« 
plakitiflF,  the  defendant  being  condnded  in  law  by  his  own 
acts.    My  learned  BiodierB  are  strongly  of  opinion  that 
that  was  so,  and  that  I  ought  to  have  told  the  Jury  that 
the  defendant  was  concluded^  the  law  having  settled  and 
ascertained,   that  the  conmienGenient  of  another  year  waa 
evidenced  by  payment  of   rent  for  a  part  of  that  year*. 
They  are  of  opinion  that  the  payment  of  a  quarter's  root 
at  Chrisinuu,  was  a  foct  from  which  the  law  would  neces- 
sarily imply  a  contract  between  the  parties  for  the  whole 
year.    1  ewn  1  have  some  little  doubt  about  it,  but  nqr 
learned  Brothers  being  of  opinion  that  dieve  shodd  be  a 
new  trial,  1  defer  to  their  authority. 

Batley,  J.— •!  am  of  opinion,  that  Aere  was  no  caae 
to  go  to  the  Jury  as  to  the  terms  of  the  defendant's  holding. 
Tlie  defendant  was  certainly  in  the  occupation  of  the  pre* 
mises  after  Midsummer.  Hiere  was  some  question  between 
him  and  his  landlord  as  to  the  terras  of  quitting.  He  in- 
sists upon  a  notice  to  quit,  and  he  says  he  is  entitled  to 
held  over,  and  prevent  any  other  tenant  from  coming  in. 
iie  continues  to  occupy  the  premises  fron^  that  period 
nntti  the  Christmas  following,  and  in  March,  1822,  he  pliys 
a  quarterns  rent  up  to  the  Christmas  preceding.  That  seems 
to  ine  to  be  evidence  that  he  had  previously  paid  a  quarter's 
rent  up  to  the  Michaelmas  preceding.  Now,  if  he  had 
been  paying  rent  at  Michaelmas,  and  afterwards  at  Christ^ 
mas,  it  appears  to  me,  that  the  payment  of  that  money,  as 
rent,  took  away  from  him  the  power  of  sayings  that  the 
relation  of  landlord  and  tenant  did  not  eiist.  So,  in  like 
manner  the  landlord  would  have  no  right  to  deny  such  a 
rdationship.  The  true  way  of  trying  the  question  u  this ; 
suppose,  after  the  payment  of  the  Michaelmas  rent,  the 
present  plaintiff,  instead  of  bringing  use  and  occupation. 
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18M*       ^^  treating  the  defendaot  as  tenant,  had  hrooglit  an  gacU 
^^^^''^'^^      nwot  to  tinrn  hia  out,  it  aeema  to  me,  that  the  prodncUoo 
Bnnop      ^  ii^  receipt  for  pajsment  of  retit,  or  proof  of  payment 
HewAaiK     of  rent  ufto&e  preceding  Michadmoif  would  be   conclu- 
sive evidence,  that  t^e  relation  of  landlord  and  tenant  vas 
subaistbg  between  die  parties,  and  would  have  been  a  bar, 
to  the  ejectment    Hie  jdaintiff 's  situation  would  be  suh 
gubrly  hard  if  he  was  precluded  from  maintahiingy  either 
an  action  for  ose  and  occupation,  or  an  igectment,  for  if 
he  could  not  maintain  use  aud  occupatioiii  he  could  not 
maintain  ejectment. 

HoLBOYD,  J« — I  think  this  action  is  maintainable.  The 
mere  holding  over,  certainly  does  not  constitute  a  fresh  te- 
nancy from  year  to  year.  The  party  may  be  treated  as  a 
trespasser,  or  if  the  trespass  be  waived,  an  action  would 
lie  for  use  and  occupation  by  reason  of  holding  over.  It 
^>peai8  here,  thaft  the  defendant  insisted  that  he  was  en- 
titled to  notice  to  quit,  and  therefore  kept  possessbn  of  the 
prenusesk  I  think  it  must  be  taken,  that  the  rent  due  at 
Michaelmas  had  been  paid,  because  he  afterwards  paid  the 
quarter  due  at  CluisinMS.  It  is  most  obvious  that  the 
money  so  paid,  was  paid  as  rent  in  the  character  of  tenant. 
If  he  insists  that  he  has  a  right  to  notice  to  quit,  and  after- 
wards pays  quarterly  rent,  and  the  landlord  submits  to 
receive  it,  I  think  that  of  itself  must  be  taken  as  evidence 
of  a  fresh  tenancy.  The  landlord  treats  him  as  taranf 
upon  his  insisting  upon  his  right  to  a  notice  to  quit^  and 
allows  him  to  continue  tenant.  This  must  be  considered 
as  evidence  of  a  tenancy  from  year  to  year,  without  any 
other  proof. 

Best,  J. — ^I  am  of  the  same  opmion.  Mr.  Pollock  has 
put  this  case  upon  the  true  ground,  namely,  on  the  prin- 
ciple of  mutuality.  If  the  plaintiff  could  not  turn  the 
defendant  put  of  possession  by  ejectment  after  the  defendant 
bad  attorned  to  him  by  the  payment  of  rent  at  Michaelma 
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and  t^riiimas,  so  tfie  defendant  coaM  not  dbcfaain  die  ch^ 
meter  of  tenant,  and  say  that  bis  landlord  had  no  right  to 
treat  him  as  a  tenant  from  year  to  year*  The  payment  of 
rent  on  the  one  hand,  and  the  acceptance  of  it  on  the  other, 
is  totaDy  inconsistent  with  the  idea  of  holding  over  as  m 
wrong  doen  Suppose  tibe  pfadntifF  had  brought  trespass 
for  holdug  over,  or  ejectment  to  recover  possession  of  the 
house,  Ae  moment  the  defendant  put  in  his  receipt  tot 
rent,  it  would  be  at  once  an  answer  to  either  of  those 
actions.  I  am  clearly  of  opinion^  that  tfie  facts  of  this 
case  imply  a  tenancy  from  year  to  year,  and  Aerefore  this 
action  is  maintainable. 

Rule  absolute  for  a  new  trial. 


1823. 


BlIHOP 

HowAmo^ 


llieKiNG  v.The  J0STICB8  of  WoncESTBUHinJE. 

VrN  shewing  cause  against  a  rule  nisi,  for  a  mandamus,  to 
the  Justices  of  fVorcestgrshire,  commanding  them  to  proceed 
to  bear  and  determine  the  complaint  of  T.  Forester,  D,  D., 
against  the  late  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  St.  John  in  Bedu^ardine,  in  the  county  of 
Worcester^  for  not  signing,  passing,  and  delivering  to  the 
succeeding  overseers  and  churchwardens,  an  account  in  writ- 
ing of  their  receipts  and  payments  of  money  in  the  year 
during  which  they  were  in.  office,  conformably  to  the  pro- 
visions of  17  Geo.  9.  c.  38,  the  case  was  thb  :— The  late 
overseers  of  the  parish  had  been  summoned  before  the  Jus- 
tices, for  not  having  signed  and  passed  their  accounts,  in 
pursuance  of  the  statute,  when  it  appeared,  that  one  of  the 
overseers  had,  on   the    1st  Jpril  last,  delivered   into  and 
verified,  before  a  Justice  of  the   Peace,  a  piece  of  loose 
paper,  purporting  to  be  an  account  of  the  receipts  and  dis- 
bursements, for  the  year  1822,  coutainmg  merely  the  gross 
sums  of  money  levied  and  disbursed  duripg  the  year,  with- 
out any  other  document  or  voucher*    Tlie  Justices  were  of 
opinion,    that  although    the   account  thus   certified,  was 
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1823^  npt  such  as  was  requiied  by  the  statate,  yet  inaamuch  as 
^"^""^^"^^  sqme  sort  of  aqcount  had  been  rendered  by  the  overseer, 
,^/"^  they  had  no  authority  to  proceed  in  the  complaint,  and 
The  JusTicBi  compel  the  delivery  of  a  more  full  and  proper  account^ 
VoRCBiTBR.  aiid  therefore  dismbs^ed  the  summons.  The  affidavits,  on 
the  part  of  the  overseers,  stated,  that  the  accounts  had 
always  been  certified  by  the  overseers  of  St.  John%  in  the 
way  meotionfBd,  and  that  the  accounts  had  been  regularly 
kept  ip  books,  which  books  were  handed  to  the  new  sets 
of  overseers  when  successively  appointed.  The  question 
now  w^as^  whether  the  mere  delivery  m,  and  certifying  a  ba- 
lance sheet  of  the  receipts  and  disbursements,  was  a  sufficient 
compliance  with  the  statute,  which  requires,  that  the  church- 
wardens and  overseers  of  the  poor,  shall  yearly,  and  every 
year  within  fourteen  days  after  other  overseers  shall  be  nomi- 
nated and  appointed  to  succeed  them,  deliver  into  such 
succeeding  overseer,  a  just,  true,  and  perfect  account  in 
writing,  fsiriy  entered  in  «  book  or  books  kept  for  diat  pur- 
pose, and  signed  by  the  said  churchwardens  and  overseers, 
of  all  sums  of  money  by  them  received,  or  rated  and  as- 
sessed, and  not  received,  &c.;  which  account  shall  be 
verified  by  oath  before  one  or  more  Justice,  &c.,  and  in 
case  they  refuse  so  to  do,  it  shall  be  lawful  for  any  two  or 
more  Justices  of  the  Peace,  to  commit  him  or  them  to  the 
common  gaol,  until  he  or  they  shall  have  given  such  ac- 
count. 

Puller  and  Campbell,  shewed  cause  against  the  rule,  and 
contended,  that  inasmuch  as  it  had  been  determined  by  this 
Court  in  Rex  v.  Carrocke  (a),  that  if  any  account  has  been 
rendered  before  the  Justices,  although  imperfect,  the  Jus- 
tices could  not  take  any  steps  to  commit  the  overseers  under 
the  provisions  of  43  Eliz.  c.  2,  a  mandamus  would  not  lie. 
In  this  case  an  account  of  the  gross  sums  received  and  ex- 
pended had  been  rendered,  which  was  sworn  in  the  affidavits 
to  have  been  always  the  usual  and  accustomed  mode  of 
rendering  the  overseers  accounts,  in  the  parish  of  St.  John* 
(«}  1  Bott.  P.  L.  $99.    Show.  $?S. 
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9. 


•BiKB. 


TRINITY  TERM,  VOVRTH  «SO.  IV.  90i 

It  was  also  sworn,  that  the  accounts  were  kept  Tegolailyf 
and  passed  from  one  set  of  overseers  to  another,  and  that 

the  accounts  were  always  accessible  to  die  parishioners. 

The  JuMKCM 
of 
Abbott,  C.  J.— That  certainly  will  not  do,  Delkeiing  ^^'^.''J**' 
in  a  summary  or  balance  sheet  of  the  monies  received  ani 
expended,  is  not  such  an  account  as  the  statute  raqoirea 
The  overseers  must  do  a  great  deal  more  than  they  appear 
to  have  done  in  this  case.  They  are  to  give  to  the  succeed* 
ing  overseers  a  just,  true,  and  perfect  account  in  writing, 
fairly  entered  in  a  book  or  books,  to  be  kept  for  that  pui^ 
pose,  of  all  sums  of  money  by  then!  received,  or  rated  and 
assessed,  and  not  received.  Now,  a  mere  balance  sheet  will 
not  shew  what  sums  have  been  rated  and  assessed,  and  not 
received.  The  overseers  clearly  ought  to  verify  and  deliver 
over  the  sort  of  account  required  by  the  very  terms  of  the 
statute.  The  usage  stated  in  the  affidavits  cannot  dispensa 
with  the  provisions  of  the  act  of  parliament. 


The  other  Judges  concurred. 


Rule  absolute. 


Russell  was  to  have  argued  on  the  other  side. 


The  King  r.  William  Mead  and  Robert  Belt, 

X  HESE  persons  were  indicted  of  murder,  at  the  last 
Spring  Assizes  for  the  county  of  York,  before  Holropd,  J., 
and  after  a  Plea  of  Not  Guiltyi  and  issue  thereon,  a  motioa 
was  made  to  postpone  the  trial  until  the  following  Assises, 
on  the  ground  that  certain  statements  had  appeared  in  dif- 
ferent newspapers,  tending  to  excite  a  prejudice  against  the 
prisoners,  and  prevent  them  having  a  fair  and  impartial 
trial.  The  trial  was  accordingly  postponed,  and  on  a  for- 
mer day  in  this  Term  J.  fViUiams  obtained  a  rule  nisi,  for  a 
certiorari,  to  remove  the  proceedings  into  this  Court,  in 
order  to  a  trial  either  at  bar,  or  in  some  county  other  than 
Yorkshire,  on  the  ground  that  the  prisoners  could  not  have 


JwMia. 

Certionui  re- 
fused  to  re- 
move en  in- 
dictment of 
murder  from 
Y^rkikirg,  in 
order  to  a 
trial  at  bar, 
or  in  another 
connty,  on  tlie 
gronnd  tliat 
the  pritoners 
(wlio   lied 
pleaded  to  the 
mdictmentK 
conid  not  have 
a  fair  and  im* 
partial  trial  in 
the  former 
county. 
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in  support  of  the  motioii  disclosed  circumstances  from 
Ths  Ktao  which  the  Court  might  be  induced  to  think  that  the  prir 
MsAo.  soners  could  not  have  an  impartial  trial  in  the  county  ol 
Twrk^^  Inflammatory  and  exaggerated  statements  respect- 
ing the  supposed  conduct  of  the  prisoners,  had  appeared  in 
the  conn^  papers/  and  printed  hand  bills  containing  matter 
of  the  like  tendency  had  been  circulated  m,  and  in  the 
neighbourhood  of  Scarborough,  where  the  prisoners  had 
jesidedy  and  also  in  different  parts  of  the  Eaat  and  Wtai 
ridings  of  the  county  of  York^  but  it  appeared  that  all  these 
publications  had  taken  place  before  and  during  the  last 
ikssizes,  and  none  were  alleged  to  have  been  published  sbce 
that  time. 

D.  F.  JoneSf  now  shewed  cause  against  the  rule,  and 
•ttbmitted,  that  die  Court  had  no  authority  to  remove  an 
indictment  under  the  circumstances  of  this  case.  He  could 
find  no  precedent  of  a  certiorari  granted  to  remove  an  in- 
dictment of  felony  from  one  county  to  anodier  after  plea 
and  bsue.  He  admitted,  diat  in  cases  of  misdemeanor, 
the  practice  of  removing  by  certiorari,  in  fit  and  proper 
cases,  had  obtained,  Rex  v.  Hunt  (a),  and  also  that  there 
were  instances  of  removal  by  certiorari  of  indictments  for 
felony  from  Courtp  of  Quarter  Sessions  and  local  jurisdic- 
tions. Rex  V.  Thomas  (6).  There  were  several  objections 
to  the  present  motion,  independently  of  its  novelty,  which 
would  induce  the  Court  to  hesitate  before  they  granted  it, 
even  supposing  they  had  authority  so  to  do.  In  ihe  first 
.place,  the  case  wm  at  issue  in  the  county  of  York,  and  the 
witnesses  for  the  prosecution  were  bound  over  to  give  their 
evidence  in  that  county.  But  supposing  the  Court  should 
award  a  trial  at  bar,  the  prisoners  could  derive  very  little 
advantage  from  it,  because,  still  the  case  must  be  tried  by 
a  Jury  of  the  frediolders  of  York.  The  recognisances  of  the 

(«)  S  B.  &  A.  444.  (6)  4  M.  &  S.  44t.  See  the  caies 

there  cited. 
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yntneaacB  could  not  compel  ttem  to  attend  in  Chit  CouHV 
or  in  any  county  other  than  Yorhkitt,  and  this  Court  had 
no  power  to  bind  then  over  in  fresh  recognizances^    But 
independently  of  tfiis  difficulty,  the  expences  of  the  pro*  ^ 
^ecudon  could  Only  be  awarded  by  the  Justices  of  Asmze 
in  the  county  in  which  the  prisoners  are  tried,  58  Geo.  5. 
c.  70;  ind  therefore  if  the  trid  was  had  at  bar,  this  Conrl 
had  no  power  to  gndit  expences,  wUch  would  subjeet  die 
prosecutors  to  great  haniship.    But  considering  thb  as  irii 
application  to  the  discretion  of  the  Court,  without  regai^ 
to  the  strict  rules  of  law,  still  the  Court  ought  not  to  act 
upon  it,  unless  it  appeared  that  the  persons  connected  wiA 
the  prosecution,  were  privy  to  the  publication,  which  it  was 
said  would  tend  to  prejudice  the  prison^v  on  their  triaL 
No  imputation  of  that  kind  was  suggested.      Beside  this, 
the  present  application  came  too  late.    This  motion  m^^ 
have  been  made  in  Easier ^  but  it  was  not  presented  to  th^ 
notice  of  the  Court  until  the  close  of  TfinityTerm,    It  was 
further  to  be  observed,  that  no  publication  of  the  nature 
complained  of,  had  taken  place  since  the  last  assizes,  and 
therefore  there  wa^  every  reason  to  suppose  that  the  public 
excitement  alluded  to  had  subsided.    Another  objection, 
ivhich  seemed  insuperable  was,  that  the  prisoners  had  been 
arraigned,  and   had  put  themselves  on  the  country  in  the 
county  of  York.  Hie  prisoners,  therefore,  could  not  be  tried 
in  another  county  upon  that  arraignment,  and  if  th^  were 
"brought  up  by  habeas  corpus,  to  be  arraigned  a  second  time, 
which  was  necessary  to  a  trial  in  any  other  county,  it  would 
be  error  on  the  record.    This,  therefore,  was  an  attempt 
to   delay  justice  without  sufficient  ground.    At  aH  events 
the  venue  could  not  be  changed  until   the  prisoners  were 
arraigned  a  second  time,  and  it  was  a  matter  of  considerable 
doubt,  whether  the  venue  could  be  changed  out  of  Term. 

J.  fVUUams  and  ArchMd  contri,  insisted  that  there  was 
no  doubt  whatever  of  the  power  of  the  Court  to  grant  a 
cerdorari  for  the  removal  of  an  indictment  for  felony,  in 


.Hw  Kiir« 
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ISSa.  order  to  a  trial  at  bar.  For  this  they  cited  Bac.  Abr.  tit. 
Certiorari,  4  Fin.  Jbr.  345, 356-  Rex  ¥•  fVelU  (a).  Rex  v. 
Elford{b\  TyndoTs  caae{c),  RiUabie's  cuae^d).  Rex  ▼. 
AUhoe${e),  Rex  ▼. Thomat{f),  Rex  v. TAompwnCg).  There 
was  no  doubt  that  this  Court  had  power  to  grant  a  cer- 
tiorari to  Courts  oF  Oyer  and  Terminer.  fUzherberi  N.  B. 
d46.  A.  B.  H.  Rex  v.  Sidney  (A),  ^^  v.  Morgan  (i),  and 
J{ff  ▼•  Wells  {]c).  The  only  question  therefore  was,  whether^ 
under  the  circumstances  of  this  case,  the  Court  would  inter- 
pose with  a  view  to  the  due  administration  of  justice.  It 
was  clear  that  if  an  impartial  trial  cannot  be  had  m  the 
proper  county,  it  is  ground  for  a  certiorari,  iter  v.  Famleif), 
Rex  ▼•  Thomaef  and  Rex  v.  Hunt,  In  the  present  case 
publications  of  a  most  inflammatory  description  had  beendr- 
culated  throughout  the  county  of  York;  great  prejudice  IimI 
been  eicited  against  the  prisoners,  and  they  distinctly  swore 
to  their  information  and  belief|  that  they  could  not,  in  con- 
sequence of  these  publications,  have  a  fair  and  impartial 
trial  in  that  county.  The  objections  suggested  on  the  other 
side  could  not  prevail  against  this  motion.  There  was  no 
doubt  that  the  prisoners  might  plead  over  again  in  this 
Court,  although  the  certiorari  would  only  remove  the  in- 
dictment, and  as  to  the  witnesses,  there  was  nothing  to  pre* 
vent  this  Court  from  binding  them  over  again  to  appear  at 
the  trial,  in  the  place  which  the  Court  should  direct.  It 
was  a  sufficient  ground  for  this  Court  to  interfere,  if  the 
prisoners  had  not  even  a  probable  chance  of  a  fair  and  im- 
partial trial,  but  under  the  circumstances  of  this  case,  it 
seemed  almost  impossible  that  the  ends  of  public  justice 
could  be  satisfactorily  attained  in  the  county  of  York. 

(«)  1  Str.  549,  (t)  %  9tr,  1049. 

(h)  t  Str.  877.  (fc)  1  Str.  549. 

(0  Cro.  Car.  S5t.  S64.  and  t91.  (/>  %  Ld.  Raym.  I45f.     See  Rer 

00 1  Hale,  fit.  T.  Wehb,  %  Str.  1068.     Rex  t.  Hv 

(e)  8  Mod.  195.  rtt»  3  Barr.  1350.      PooU  ▼.  Ben- 

(/)  4  M.  &  S.  44t.  nett,  f  Str.  874,  and  lUx  v.  Amtrf^ 

ig)  «1  Vin.  Abr.  177.  i  T.  R.  36$. 
(A)  tStr.  1165. 


The  Kma 

V. 
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Abbott,  C.J. — ^The  Court  is  placed  in  a  situation  of        iBSd* 
great  difficulty.     On  the  one  band,  if  we  do  not  grant  the 
writ,  tliere  is  a  possibility  that  those  who  shall  be  assembled 
as  Jurors  on  the  trial  of  these  prisoners,  may,  through  the        Mbapa 
great  and  grievous  misconduct  of  the  person  who  hta  sent 
forth  these  publications  to  the  world,  come  to  the  discharge 
of  their  duty  with  minds  not  entirely  unbiassed^     Oo.  the 
other  hand,  if  we  should  grant  the  writ,  one  effect  of  it  must 
be,  delay  in  the  administration  of  justice,    ^nother  probable 
consequence  of  it  will  be,  if  a  trial  is  granted  in  another 
county,  or  at  the  bar  of  this  Court>   that  those  who  ,b|vtt 
instituted  this  prosecution^  will,  through  want  of  means,  b^     , 
obliged  to  abandon  it. .  The  differ/ence  in  the  expenj^  of 
a  trial  taking  place  under  a  writ  of  certiorari,  apd  a  trial  at 
the  next  assises  for  the  county  of  York,  must  be  v^ry  great, 
beside  the  difficulty  of  obtaining  witnesses  and  carrying  them 
down  to  another  county.    This  is  the  state  of  things  on  the 
one  hand  and  on  the  other.     In  considering  these,  circum-* 
stances,  we  must  not  forget  that  the  prisoners  might  havQ 
applied  to  us  at  a  much  earlier  period. .  It  was  in  Uieic 
power  to  do  so,  and  I  think  the  application  might  have  been       , 
made  with  much  more  reasonable  probability  of  success  at 
the  commencement  of  Easter,  than  so  late  in  this  Tenot         '*    ' 
These  publications  will  have  occurred  at  a  periofd  of  five 
months  before  this  trial  can  take  place  in  the  coun^.of     . 
York,  and  therefore  we  think  our^  best  apd  most  discreet 
course  is,  not  to  grant  the  writ,  but  to  rely  upon  the/;onfi*  ' 
dent  hope,  that  those  persons  who  shall  be  assembled  ^19  tha       *-.  t  •. 
county  of  York  for  the    discbarge  of  their  du^^aa^urors^  . 
will  take  care  to  prevent  diese  improper  publications   from 
having  any  weight  on  their  minds.    I  think  we  may  cpn^-* 
dently  hope,  that  in  a  serious  case  of  tlib  kind,,  the  Jury 
will  guard  themselves  aj^inst  acting  ^pon  preconceived  imn 
pressions. 

The  other  Judges  concurred.  , 

Rule  discharged^ 

VOL.  III^  V  t 
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BTedfuiday,    The  KiNO  V.  The  JUSTICES  of  the  West   Riding   of 

Jung  18.  ., 

Yorkshire. 

"Where  a  ON  shewing  cause  agaiost  a  rule  oisi  for  a  mandaibus  to 
priJUte^lnclo-  A«  Justices  of  the  West  Riding  of  Yorkshire,  commanduig 
an"  *eri  to^*  *''^°*  ^^  ^^^^  continuances  and  hear  the  appeal  of  T.  R. 
any  person  Beat^ont,  Esq.  and  Diana  his  wife,  against  an  order  under 
SftfidoL  the  hands  of  M.  Stocks,  Esq.  sind  fP.  PUkiHgton,  Gentle- 
of  that*aS**  "*•"'  *^''  Stopping  up  a  private  road  set  out  under  4  Geo.  4. 
<'  except  as  to  "  An  act  for  inclosing  lands  in  the  manor  of  fVkiihf,  in  the 
temiiDationf ,  parish  of  Kirk  Eoton,  in  the  West  Riding  of  the  county  of 
?KS^^  i"^*;"  the  case  was  this:— In  pursuance  of  a  notice  pub- 
Jj*"^»  ^7  lished  in  the  newspapers,  Mr.  Stocks,  a  Magistrate  of  the 
closure  act  county  of  York,  and  Mr.  Pilkington,  one  of  the  commis- 
to  be  final  and  ^ioners  named  in  the  act  above-mentioned,  held  a  meeting  for 
conclntt?^"  ^Q  purpose  of  hearing  any  objections  which  might  be  urged 
was  made  by  to  any  of  the  roads  set  out  by  the  commissioners  appointed 
sioDer  and  u  hy  that  act;  and  the  commissioners  having  set  out  a  certain 
joiDtit^^or      private  carriage  and  occupation  road,  in  which  Mr.  and 

stopping  np  a   Mrs.  Beaxtmont  were  interested,  the  matter  was  heard  by 

private  road 

set  out  under  the  gentlemen  above-mentioned,  who  determined  that  such 

Heidl^bat^  road  ought  not  to  have  been  set  out,  and  by  their  order  dis- 
tbTsLdonr  •''^^®*'  *®  •■™^-  Against  this  order  Mr.  and  Mrs.  Beau^ 
against  sach  mont  appealed,  but  the  Sessions  dbmissed  the  appeal,  on 
being' nothing  the  ground  that  they  had  no  jurisdiction.  The  question  now 
ht^m^^  was,  whether  by  the  private  inclosure  act,  by  reference  to  the 

which  render-  general  bclosure  act,  41  Geo.  3.  c.  109,  (which  it  recited),  the 
ea  tlie  ded-  ,  ... 

sionofjastlMt  order  in  question  was  such  an  act,  determination,  or  pro- 

cla8i?e.     ^~  ceeding,  against  which  an  appeal  would  lie.     By  s.  44,  of 

the  private  inclosure  act,  it  is  enacted,  **  that  if  any  person 

6r  persons  shall  think  himself,  herself,  or  themselves  aggrieved 

by  any  thing  done  or  omitted  to  be  done  in  pursuance  of  the 

said  recited  act,  or  of  this  act,  except  as  t&such  acts,  deter^^ 

minations,  or  proceedings  tf  the  said  commissianer,  as  are  by 

the  said  recited  act,  or  this  act,  directed  to  be  final,  binding, 
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or  conctasive,  Md  also  except  as  to  such  claims,  ot)jections9  1823. 
matters^  and  things,  as  by  this  act  are  directed  or  authorised  ^-^N'*^ 
to  be  ascertained,  settled,  tried,  or  determined  by  thever-  **„/'** 
diet  of  a  Jury,  he^  she,  or  they  may  appeal  to  the  General  '^^  f  «!"*'** 
Quarter  SeMions  of  the  Peace  for  the  West  Riding  of  the  West  Ridiho 
eouta^jr  of  York,  within  four  calendar  months  next  after  the  YoaKSHiai; 
cause  of  complaint  shall  have  arisen;  and  the  said  court  of 
Quarter  Sessions  are  hereby  authorised  to  detenhine  such 
appeal,  smd  to  award  such  costs  as  to  them  shall  seem  rea- 
sonable, which  determihation  shall  be  final  and  conclusive, 
and  shall  not  be  removed  or  removeable  by  certiorari,  or  any 
other  writ  or  process  whatever.  By  s.  8,  of  the  general  in- 
cisure act,  41  Geo.  3.  c.  \09,  the  commissioners,  before 
making  any  allotments,  shall  appoint  public  carriage  roads, 
and  prepare  a  map  thereof  to  be  deposited  with  their  clerk, 
add  give  notice  thereof,  and  appoint  a  meeting,  at  which,  if 
any  persoB  riiaH  dbject,  '^  the  commissioners,  together  with 
any  Justice  or  Justices  ^f  the  Peace  of  the  division,  shall, 
according  to  "the  best  of  their  judgment  upon  the  whole, 
^rder  and  finally  direct  how  such  carriage  roads  shall  be  set 
out.*^  Then  fellows  a  proviso  as  to  old  and  accustomed 
roaA,  '''Provided  alwayr,  that  in  case  the  commissioners 
iihall  be  empowered  to  stop  up  any  old  or  accustomed  road 
passing,  8lc.  the  same  shall  in  no  case  be  done  without  the 
toncurrence  and  order  of  two  Justices,  and  which  order 
aiiaU  be  subject  to  an  appeal  to  the  Quarter  Sessions  in  like 
manner,  &c.  as  if  the  same  had  been  originally  made  by  stick 
Jostice  as  aforesaid.^  And  by  s.  10  of  the  same  act,  the 
commissioners  are  empowered  to  set  out  and  appoint  such 
piivate  roads,  &c.  as  they  shall  think  requisite,  giving  such 
notice,  and  subject  to  such  examination  as  to  any  private 
roads  or  paths  as  are  required  in  the  case  of  public  roads,  &c. 

Liitkdale  and  T.  Blackburnnow  shewed  cause  against  the 
rule.  The  question  turns  upon  the  words  of  the  private 
inclosure  act.  By  s.  44,  an  appeal  is  given  to  all  persons 
aggrieved  by  any  thing  done  in  pursuance  of  that  act,  except 

u  2 
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1823^  ss  to  sucli  acts;  detenniuations,  or  proceediiigs  of  th^tomf^ 
^*^v^^  misdoners  as  are  •  by  the  general  inclosure  act  directed  to  be^ 
The  Kino  ^^^  binding,  or  conclusive.  Now  it  is  clear  by  ».  8  of  the 
Tb«  JusTicss  general  inclosure  act,  which  applies  to  setting  out  public 
IFsstRidikg  roads^  that  the  order  of  the  commissionerQi  or  Justice  or 
YoRiuHiBB«.  Justices  of  the  division,  shall  be  final  and  conclusive ;  and. 
section  10,.  which  relates  to  the  setting  out  of  private  rqads, 
must  be  read  in  the  same  way,  because  it  expressly  sul)|e^ts 
the  proceedings  of  the  commissioners  to  the  like  provisions 
as  in  the  case  of  a  public  road,  and  consequently  the  ordei: 
of  the  commissioners  and  Justices  would  in  that  case  be 
final  and  conclusiver  The  case  of  Rex  v.  TAe  Dem  P^^i/U, 
Inclosure  Commissioners  (fl),  is  a  decisive  autliority  fc^;  tbiB, 
construction.  There  13,  however,  a  slight  distinctiou  .in 
this  case,  but  which  makes  no  difference.  The  exception 
here  IS;  as  '*  to  such  act8>  determinations,  or  proceedings  of 
the  said  commissioners,  as  are  by  the  said  recpte^.  act|  or  this 
act  directed  to  be  final,  binding,  or  conclpwe/'  Now 
the  ord^r  in  this  instance  is  not  an  act,  delernination,  or? 
proceeding  of  the  commisb-ioners,  but  of  a  commismn^ 
and  a  magistrate  conjoined.  It  may  be  true  that  it  is  «n. 
act  of  a  commissioner,  but  it  is  not  an  act  of  a  conunis-^ 
sioner  alone ;  it  is  an  act  'of  a  commissioner  and  another 
person,  and  i,  fortiori  it  comes  witUin  the  operation  of  the 
8th  and  10th  sections  of  the  general  inclosure  act;  which 
makes  the  decision  of  the  commissioners  and  justices  coit-^ 
joined,  .final  and  conclusive  with  respect  to  both  public  and 
private  roads.  The  case  of  Rex  v.  The  Justices  of  Cunt'^ 
berl(2nd{b),  is  perfectly  distinguishable  from  this,  because^ 
there  the  matter  at  bsue  did  not  fall  within  the  excepted  de- 
terminations which  were  declared  by  the  general  inclosure 
act  to  be  final  and  conclusive.  On  tbe$e  grounds,  the  Ses- 
'sions  did  right  in  refusing  to  hear  the  appeal. 

Scarlett,  contrA.    This  is  an  appeal  from  a  decision,  not 
of  the  comnxissiouers,  but  of  a  commissipner  and  a  ma* 
(a)  t  M.  &  S.  80 {b)  1  B*d;  €•  64. 


TRINITY    TBRM,    FOITRTH    GEO.  tV.  809 

gistnitc,  for  stopping  up  a  private  road,  and  dierefore  the        1Q*23. 
case  does  not  come  within  the  8th  section  of  the  general      v^n/-"^ 
inciosure  act,   which  applies  exclusively  to   public  roads.  ^^  "** 

It  may  be  true,  that  the  joint  order  of  the  commissioners  The  Justices 
and  Justices  is  by  that  section  declared  to  be  final  and  con-  WestRjoimo 
dusive ;  but  non  constat  that  the  10th  section  which  relates  YoaEiHiAB* 
to  prif  ate  roads,  takes  away  the  appeal.  That  section  only 
declares,  that  the  setting  out  of  a  private  road  shall  be  sub- 
ject to  such  notice  and  examination  as  are  required  in  the 
case  of  a  public  road ;  but  there  is  no  declaration  that  the 
order  of  the  commissioners  in  such  cases  shall  be  final  and 
conclusive,  and  therefore  the  Court  cannot  by  mere  infer- 
ence say,  that  because  the  appeal  is  taken  away  in  the  case  of 
a  public,  it  is  also  taken  away  in  the  case  of  a  private  road. 
Express  words  are  necessary  to  take  away  the  right  of  ap- 
peal ;  and  as  there  is  no  declaration  that  the  judgment  of 
the  commissioners  shall  be  final  and  conclusive  as  to  a  private 
road,  it  seems  reasonable  that  in  this  case  an  appeal  ought 
to  lie.  Had  this  been  a  determination  of  the  commissioners 
alone,  perhaps  there  might  be  some  weight  in  the  argument 
on  the  other  side,  but  it  is  an  order  of  a  commissioner  and 
a  justice.  The  exception  in  the  40th  section  of  the  pri- 
vate act,  relates  to  the  determination  of  commUsioners  only, 
and  has  no  reference  to  the  order  of  commissioners  and 
magUtrales ;  and  there  being  no  clause  in  tlie  public  in- 
ciosure act  which  makes  the  determination  of  the  justices 
final  and  conclusive,  it  is  obvious  that  l|ie  appeal  is  nqt 
taken  awa^  in  this  case. 

Abbott,  C.  J. — I  own  I  am  of  that  opinion.  The  40tli 
section  in  the  private  inciosure  act  declares,  "  that  if  any 
person  shall  think  himself  aggrieved  by  any  thing  done  or 
omitted  to  be  done  in  pursuance  of  the  general  inciosure  act, 
9r  of  this  act,  except  as  to  such  acts,  determinations,  or  pro  ^ 
ceedings  of  the  said  commissioners  as  are  by  the  said  recited 
act  or  this  act  directed  to  be  final,  binding,  or  conclusive, 
&c.  he  may  appeal,  &c."     Now  the  exceptive  part  of  tlijs. 
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clause  does  not  roeotion  Justices,  but  refers  exclusively  to 
such   acts^  determiuations,  and  proceedings  of  the  comtnis' 
9.  sioners  as  by  the  recited  act  are  declared  to  be  final  and  con- 

'^''^oMhc'^"  elusive.  I  cannot  say,  therefore,  that  this  order,  which  ia 
WssT  Riding  not  made  by  a  commissioner  alone,  but  by  a  commisaiooec 
YoRKSHiRR.  and  a  justice  conjointly,  comes  within  the  exception^ 
There  is  nothing  in  the  general  inclosure  act  which  makea 
the  determinatiou  of  the  Justices  final  and  conclusive.  On 
the  contrary,  at  the  conclusion  of  the  8th  section,  which  re- 
lates to  the  stopping  up  of  old  roads,  it  b  expressly  pro- 
vided that  the  decision  of  two  Justices,  in  concurrence  with 
the  commissioners,  for  stopping  up  an  old  or  accustomed 
road,  shall  be  subject  to  an  appeal  to  the  Sessions.  I  there*^ 
fore  think  this  rule  must  be  made  absolute* 

The  other  Judges  concurred. 

Rule  absolute. 


'jSSiJfa^'  In  the  Matter  of  Bromlby,  a  Bankrupt. 

^pn^M^;  X)jSNJIf4N  had  on  a  former  day  obtained  a  rule  nisi 

rejpeated  exa-  for  a  mandamus  to  commissioners  of  bankrupt,  commanding 
imnations,  ,  ,    .  ,    .  ■     «      ■  « • 

finally  commit-  them  to  issue  theu*  warrant  to  brmg  up  the  bankrupt,  at  bis 

miatioDers^for'  ^^°  instance,  to  be  examined  further  touching  his  estate  and 

not  tatisfac-    effects.    The  bankrupt  had  been  committed  for  not  satis- 

tonly  answer-  ,  ^  .       .         . 

log,  the  Court  factorily  answenng  at  a  previous  examination,  but  was  now 

damns  co™<^*  ready  to  make  the  disclosures  required,  and   the  commis- 

the^onnmia-      «o"ers  having  declined  a  further  hearing,  this   application 

sioners  to  issoe  became  neccQsary. 
tlieir  warrant 
for  a  further 

on^suggesl'         ^|7A  shewed  cause,   and  suggested,  that   the   commis- 

tioQ  that  the  gioners   had  given  the  bankrupt  repeated    opportunities  of 

dettirons  of  making  a  full  disclosure  of  his  estate  and  effects,  and  at  iiis 

hia  ^esute^anS  ^^"  instance,  had  ordered  him  to  be  brought  before  them 

tfects.  fQf  ^n^  purpose,  but  in  consequence  of  his  unsatisfactory 
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answers  'they  had  remanded  him  finaHy.    They  were  now        1823. 
ready  and  willing  to  aiFord  him  another  opportunity  of  dia-      ^"^^^"^^ 
closing  the  real  state  of  his  affairs,  if  he  would  only  sug-     Bromlby. 
gest  some   reasonable  ground  of  probability,  that  his  exa- 
mination would  be  satisfactory. 

Per  Curiam. — Let  the  rule  be  made  absolute  for  a 
mandamus,  but  no  writ  must  issue  without  an  order  from  a 
Judge  for  that  purpose.  In  the  mean  time,  the  bankrupt 
may  suggest  to  the  conunissioners  the  grounds  upon  wluch  he 
desires  to  be  further  examined,  and  if  they  shall  then  de- 
cline to  issue  their  warrant  to  bring  him  up,  an  application 
may  be  made  to  a  Judge  at  Chambers  for  an  order  that  the 
writ  of  mandamus  do  issue. 

Rule  absolute  conditioDally. 


The  KiKo  V.  Thomas  Dolbt.  nrtdaetd^f^ 

Jmun. 

X  HIS  was  an  indictmeot  for  a  libel.  The  case  came  <m  After  a  tales 
to  be  tried  before  JbbM,  C.  J.,  and  a  Special  Juiy,  at  the  CcM^Sr 
Middlaex  adjourned  Sattiiigs  after  MkkaelmittTem,  18£1.  edlto^bT^ 
When  the  Special  Jury  panel  was  called  over»  two  only  of  ^y  a  Special 
the  Special  Jurors  were  in  attendance.  The  ooHmel  for  beeir  ^oaahcd 
the  Crown  then  prayed  a  Ules;  upon  which  the  defendant  tUcT^^e" 
put  ia  a  challenge  to  the  amy  of  talesmen,  for  uniodiffer-  ^[^^*  ^?''» 
eucy  in  one  of  the  sheriffs  of  Middhnx,  on  the  gnnindf  facias  jara- 
that  at  the  time  of  forming  the  tales  panelf  he  was  one  of  mwmrdedUotbe 
the  prosecutors  of  the  iodictment.      The  counsel  for  the  ^"^"^"^'^^  ^ 

tbeSpecial 

Joron  snmmoned  had  attended  on  the  former  occaiion. 

Upon  the  prayer  and  awnrd  of  a  tales  de  elreomstalrtibQS  at  Nbi  Prins,  it  is  not 
compalsory  on  the  coroner  or  sheriff  to  nelect  the  talesmen  from  among  the  bye-standen 
aecidentalty  in  Court ;  they  may  be  selected  out  of  persons  preTioosIy  appointed  by  the 
coroner  or  sheriff^  to  be  in  attendancei  in  the  expectatioo  that  a  tales  wonid  becoaw 
necessary. 
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1Q33.  prosecution  immediateljr  took  issue  upon  the  challenge,  and 
v<v*^  thereupon  the  Court  appointed  the  two  Special  Jurymen 
The  King  ^|,q  appeared,  as  triers,  and  they  having  found  the  sheriff  un- 
DjuLBT.  indifferent,  the  panel  was  quashed,  and  the  cause  was  struck 
out  of  the  paper.  In  Hilary  Term,  1822,  a  rule  was  ob- 
tained for  directing  new  Jury  process  to  the  coroners  of  the 
county  of  Middlesex  (a),  which  was  accordingly  done,  and 
the  cause  was  again  set  down  for  trial  on  the  26th  February 
last.  On  that  occasion,  several  persons  who  had  been 
sumiQoqed  by  the  coroner,  attended  to  form  a  panel  de 
circumstfintibus,  and  the  case  having  been  called  on,  and 
only  two  Special  Jurymen  havipg  appeared,  the  prose- 
cutor prayed  a  tales.  The  defendant's  counsel  otgected, 
that  there  ought  to  have  been  a  writ  of  pcto  or  decern  tales, 
but  that  objection  was  over-ruled,  and  the  learned  Judge 
commanded  the  coroners  to  summon  instanter,  such  of 
the  bye-standers  as  they  thought  proper,  to  form  a  tales  de 
circumstantibus.  But  as  one  of  the  coroners  only  was  pre* 
sent,  the  defendant's  counsel  objected  that  this  could  not  be 
done,  because  as  the  Jury  process  was  directed  to  both  the 
coroners,  the  |«tum  cou(d  only  be  made  by  both,  and  the 
learned  Judge  being  of  opinion  that  this  was  a  fatal  objec 
tion,  the  case  was  again  made  a  remanet.  The  cause  came  on 
a  third  time  for  trial  at  ihe  adjourned  Sittings  after  last  Trinity 
Term,  when  six  Special  Jurymen  having  appeared,  among 
whom  were  the  two  who  originally  attended,  a  tales  was 
again  prayed,  but  the  defendant's  counsel  objected  to  the 
coroners  return,  upon  the  ground,  that  as  two  Special  Jury- 
men had  appeared  when  the  cause  first  came  on  for  trial, 
the  coroners  should  have  summoned  others  to  have  made 
their  number  complete,  instead  of  summoning  an  entire 
Jury  de  novo.  It  was  also  objjecled,  that  the  tales  had  - 
been  improperly  returned,  inasmuch  as  they  had  been  sum- 
moned by  the  coroners,  by  letter,  to  attend,  whereas  they 
ought  to  have  been  indiscriminately  selected  de  circumstan- 
^i|>M8  according  to  the  statute  35  lieu.  8.  c.  6.    These  tales^ 

.    (a)  Ante,  vpl.  i.  p.  145. 


D0I3T. 
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were  in  fact  taken  from  the  ordiaary  comoioo' jury  panels  '     i8tS* 

from  which  talesmen  are  usually  called.  '  The  learned  Judge.      ^^^'^ 

.      .  The  Km© 

however,  over-ruled  both  objections;  the  trial  proceeded,  v. 

and  the  defendant  was  found  guilty. 

Scarlett,  in  Michaeimas  Term  last,  obtained  a  nile  nisi, 
for  a  new  trial,  upon  three  grounds.  First,  that  the  tales- 
men  had  been  previously  summoned  by  the  coroners  by  letter^ 
iastead  of  being  taken  from  among  those  who  were  ac- 
cidentally present;  second,  that  the  whole  Specialjury had 
been  summoned  by  the  coroners,  whereas  a  writ  of  decern 
tales  ought  to  have  been  awarded ;  and,  third,  that  there 
were  two  venires,  npon  the  record,  which  rendered  the 
proceeding  irregular. 

.  Gurntjf  and  Tinial,  on  a  former  day  in  this  Term,  shewed 
c%use.    To  support  the  first  objection,  it  must  be  shewn, 
that  the  coroner  has  -no  power  to  summon  individuals  to 
attend  in  Court,  for  the  purposes  of  the  administration  of  jus- 
tice, and  that  the  tales  in  this  case  oti^  htto  have  been,  and 
in  every  case  by  law,  must  be  persons  accidentally  and  un-  . 
premeditatedly  present.    This  position,  however,  cannot  be 
maintained,  either  by  dicta  or  by  precedents,  and  will  be 
found,  upon  examination,  to  embrace  a  most  inconsistent 
and  dangerous  doctrine.    How  is  it  possible  for  the  coroner 
to  know  the  character  of  persons  who  might  thus  attend,  . 
the  motives  which  brought  them  thither,  or  their  connexion 
with  the  parlies  in  the  cause  f    If  Jurors  were  to  be  indis- 
criminately chosen,   every  defendant  would    have  it  in  his 
power  to  poison  tlie  fountain  of  justice,  because  he  might 
iqduce  such  persons  to  be  present  as  were  his  own  friends 
and  partians,  and  who  would  come  resolved  to  find  a  ver- 
dict of  not  guilty,  whatever  might  be  tiie  evidence  before 
them.     It  may  be  said,    that   the  power  to  summon  the 
Jurors,  is  a  dangerous  power  in  the  hands  of  the  coronefn 
avd  that  it  includes  within  itself  the  liability  to  act  cor- 
ruptly.    Such  a  position  is  absurd  and  unjust.'    Every  pub« 
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idfiS.  lie  oflker,  wlitMfrer  may  be  the  nature  of  his  office,  most 
^^''^"^  be  deemed  pure  until  the  contrary  is  shewn,  and  the  Court 
^^^  '  ^  always  does,  and  in  common  fairness  must  assume,  tliat  he 
DoLBT.  discharges  his  duty  with  honesty  and  impartiality.  It  is  not 
pretended  that  the  tales  in  this  case  were  ia  any  respect 
personally  objectionable,  nor  that  any  corrupt  or  improper 
conduct  bad  been  employed  in  their  selection  ;  and  there- 
fore, in  the  absence  of  evidence  to  that  e£Fect,  the  Court 
win  presume,  that  every  thing  has  been  done  fairly.  If  the 
coroner,  in  this  instance,  has  offended  at  all,  he  has  been 
gailty  of  that  which  is  mentioned  in  toany  of  the  old  writers 
as  an  offence,  namely,  embracery.  But  in  order  to  con- 
vket  a  party  of  that  offence,  he  must  be  proved  to  have 
acted  from  a  corrupt  and  criminal  motive.  Bac.  Abr.  tit. 
JurieSf  Judgment  in  jttiaint  (3),  and  the  audiorities  Acre 
collected,  lu  this  case^  therefore,  it  b  clear  disit  the  co- 
roner cannot  be  charged  ^th  embracery,  for  he  was  per- 
fectly disinterested,  was  acting  merely  virtute  officii,  in 
obedience  to  a  rule  of  court,  and  perfectly  free  even  from 
any  suspicion.  If  be  is  not  guilty  of  embracery,  he  is 
guilty  of  no  offence ;  he  has  simply  performed  his  duty  in 
guarding  against  the  possible  emergency  of  a  deficiency 
in  the  Jury,  and  thereby  to  |>revent  any  impediment  m  the 
administration  of  justice.  Then  the  second  objection  will 
be  found  equally  unsupported.  It  is,  that  entirely  new  Jury 
process  was  awarded,  instead  of  issuing  a  writ  of  decern 
tales,  in  order  to  add  them  to  the  two  jurors  who  appeared 
on  the  former  trial.  But  it  is  quite  clear  that  the  coroner 
has  pursued  the  only  course  open  to  him  sbce  the  statute 
3  Geo.  2.  c.  25.  At  common  law  neither  Special  Juries  nor 
tales  de  circumstantibus  existed.  Before  that  statute,  the 
process  was  a  venire  habeas  corpus  and  distringas,  and  if 
a  tales  was  awarded,  the  habeas  corpus  or  the  distringas 
was  re-issued,  with  an  order  to  add  to  those  previously 
summoned  by  the  venire  octo  decern,  or  other  tales,  as  the 
case  might  be.    The  35  Hen,  8.  c.  6.  s.  5,  gave  the  tales 
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de  cijcuaiBtaiitiha3  in  civil  aolioiis  oolji  which,  hovever,  IStt* 
the  4  &  5  P.  ^  Jlf.  a  7,  exUnded  to  protecutiQns  at  Nisi  »r|P^'^^ 
Prills.  Then  the  7  &  8  Will.  S.  c.  12ft.  a.  S,  (which  was  aa  *«. 
actfoi;  tl)e  ease  of  jjucors)  provided  that  the  sheriiF  should  J^^'^^r 
return  for  taleanieiiy  such  persppa  ^  shall  be  returned  upon 
another  panel,  to  serve  as  jurors  at  the  same  assize.  Ajod 
lastljTi  the  3  Geo.  2.  c.  95,  directed  the  same  panel  to  be 
annexed  to  eveiy  venire,  and  declares,  in  section  15,  thai 
the  Jury  struck  by  the  parties  shall  be  the  Jury  to  try  the 
cause*  It  has  been  decided,  on  that  clause,  that  if>  after 
a  Special  Jury  has  been  struck,  the  cause  goes  off  for  want 
of  jurors,  no  new  Juiy  can  be  struck,  but  the  cause  must 
be  tried  by  the  Jury  first  appointed.  Rex  v.  Perry  (a)« 
Now,  if  a  writ  of  decern  tales  bad  be^  awarded  in  thia 
case,  it  would  have  been  impossible  to  comply  with  the 
requisites  of  the.  statute,,  and  the  case  just  cited  is,  a  direct 
authority  to  she^,  that  such  a  mode  of  proceeding  .would 
have  been  irregular*  In  point  of  fact,  the  same  two  Spe* 
cial  Jurors  who  attended  on  the  former  trial,  attended  also 
at  the  latter,  so  that  the  persons  added  to  them,  were  pre* 
cisely  the  same  persons  fis  would  have  served  if  the  writ 
of  decem  tales  had  been  awarded.  If  this  objection  could 
prevail,  it  would  go  to  annihilate  the  whole  system  of 
Special  Juries.  At  common  law  there  is  no  Special,  Jury, 
nor  are  there  an^y  tales  de  circumatantibus ;  the  statute  of 
S  Geo.  €,  gave  the  Special  Jury,  but  it  did  not  admit  of  the 
writ  of  decem  tales,  and  therefore  the  only  mode  of  mak- 
ing up  a  deficient  Special  Jury,  is  by  supplying  others  from 
the  panel  of  common  jurors.  Indeed,  by  the  very  pro- 
visions of  the  statute,  that  mode  becomes  necessary,  be- 
cause, as  the  Special  Jury  first  struck,  must  be  ^Ae  Juiy  to 
try  the  issue,  if  an  imperfect  Jury  appeafs,  and  the  cause 
goes  off,  to  make  it  up  from  an  octo  or  decem  tales^  would 
be  to  constitute  another,  and  not  the.  same  Jury,  and  would 
be  to  violate  the  express  provision  of  the  statute.  But 
the  defendaut  has  no  reascm  to  complain  of  the  adoption 

(«)  5  T.  R,  453. 


The  iCiifG 

V. 
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1823.  oF  this  coune  in  the  present  case,  because  he  has,  by  his 
own  conduct,  rendered  it  necessary.  He  has  suggested  the 
fcct  of  the  nnindifferency  of  the  sheriff;  that  suggestion  ap- 

DctBT*  pears  upon  the  record,  and  is  acquiesced  in  by  him  as  a 
fact,  and  upon  that  is  founded  an  award  of  process  to  the 
coroliers.  There  is,  therefore,  no  ground  for  objecting  either 
to  the  Jury  themselves,  or  to  the  mode  in  which  they  have 
been  chosen,  and  as  they  have  properly  tried  the  cause, 
and  regularly  found  thehr  verdict,  there  is  no  pretence  for 
this  objection.  Hien,  thirdly,  there  is  no  case  which  goes 
the  length  of  proving  that  there  may  not  be  two  venires 
on  the  record.  In  Symonds  v.  WalA  (er),  the  judgment, 
indeed,  was  reversed;  but  only  upon  the  ground  that  the 
venire  was  awarded  to  the  wrong  person  ;  and  in  Pretious 
V.  Robinson  (ft),  the  Jury  was  chosen  from  two  different 
panels,  which  were  returned  to  the  two  venires,  and  there 
was  no  reason  assigned  for  the  issuing  of  the  second  venire. 
But  it  has  been  more  than  once  held,  that  where  the  she- 
riff is  unindifferent,  a  second  vehire  may  be  issued.  Rex  v. 
The  City  of  Worcester  (ey  znd  Willougkby  y.  Egerton  (rf), 
and  therefore  as  there  is  a  suggestion  here,  which  is  not 
denied,  that  the  sheriff  was  unindifferent^  the  second  ve- 
nire was  properly  issued  to  the  coroners,  and  the  whole 
course  of  proceedingis  has  been  perfectly  correct.  There  is^^ 
therefore,  po  ground  for  the  present  Application, 

Scarlett  and  J.  Evans,  in  support  of  the  role.  The  prin-* 
ciple  upon  which  the  objections  to  the  Jury  process  in  this 
case  are  founded,  has'been  hitherto  wholly  overlooked.  It  is 
this  :  that  as  it  has  been  decided  that  the  defendant  cannot 
challenge  the  array  of  a  Special  Jury,  Rex  v.  Edmonds  (c), . 
the  return  of  the  tales  in  making  up  a  Special  Jury,  must  be 
regulated  according  to  the  provisions  of  the  statute' which 
first  gave  the  Special  Jury  itself;  which  has  not  been  done^ 

(a)  Cro.  Jac.  647.  (d)  Cro.  Jac.  55. 

(6)  3  Vent.  173.  (^)  4  Baru.  &  Aid.  471. 

(<;)  Skin.  io«i. 
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ki  Ihe  present  imtence.    The  objection  taken  at  the  first       IttS; 
trial,  therefore  was,  not  to  the  Special  Jurymen,  but  to  the 
tiles,  returned  hj  the  sheriff,  and  consequently  there  would 
be  no  fresh  award  except  with  reference  to  the  tales.    If 
both  the  coroners  had  been  present  in  Court  when  that  ob-^ 
jection  was  taken,  the  Judge  might,    under   the  statute 
35  Hen.  8.  c.  6,  have  ordered  them  to  return  mstanter  a 
panel  of  tales  de  circuaistantibu8,.to  Mpply  the  deficiency 
of  that  particnisr  Jury,  but  no  fresh  Jury  would  then  have 
been  summoned,  and  no  new  process  awarded.    Bnt  only 
one  coroner  being  present,  the  cause  necessarily  went  off)! 
and  new  process  became  necessary,  but  that  could  properly 
authorise  no  more  to  be  done  than  wonld  have  been  doner 
in  Court,  if  both  the  coioners  had  been  present*    ll  is  ad- 
mitted, that  by  S  Geo*  %  the  Jury  first  struck  must  be  tk€ 
Jury  to  try  the  cause,  and  therefore  an  award  of^  a  venire 
to  summon  a  secbnd  Jury  was  clearly  a  violation  of  the  sta^ 
tute,    [Baykyy  J.  That  woidd  be  ground  of  error,  if  it 
was  an  objection  at^all;  it  cannot  be  urged,  in  support  of 
the  present  motion.]    It  cannot  be  ground  of  error  in  the 
present  case,  because  the  Special  Jury  process  does  noc 
appear  upon  the  rccond;  bnt  it  is  equally  an  irregularity; 
becanse  the  award  to  the  coroner  is  in  general  terras  **  to 
cause  to  come  twelve  good  and  lawful  men,"  which .  is  in-* 
eonaistent  with. the  principle  which  characterises  die  select 
tion  of  a  Special  Jury.    If  the  original  .objection  had.  beeir 
tb  tbe  Jury  in  totoi»  the  proceeding  which  has  been  adopted 
might  have  been  correct ;  but  the  objection  was  to  the  talea 
only,  and  therefore  the  common-kw  process  was  the  only 
course  left  open  to  the.  coroner.    But  this  process  was  al- 
together imegular,  jbecause  the  .effect-  of  it  was  to  put  two' 
venires  upon  the  same  record,  upon  one  of  which  some^ 
thing  has  been  done.    It  is  quite,  clear,  that  where  any  thing 
has  been  done  upon  one  venire,  and  has  not  been  objected 
to,  that  process  must  be  amended    and  made  complete, 
and  another  cannot  be  awarded ;  for  the  t^vo  venires  cannoS 
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lasS.  esList  upon  one  recprd.  Pretiotu  ▼.  Robinnn  {a\  WillougKlnf 
y.Egerton  (6),  Pigotv.Pigoi  (c),  Synonds  y.WabhX^ 
and  Rex  v.  Franklin  (e).    The  remaining  objection  is  still 

'O^i'Mf.  Btronger,  and  more  geneml  in  its  appUcation,  nalnefy,  that 
the  ooroner,'  in  taking  upon  himself  to  summon  the  Jniy, 
has  assumed  a  right  wbkh  the  law  has  vested  in  the  parties 
to  the  cause  themselves^  and  which  in- his  hands  may  be 
abused.  The  Court  will, .  it  is  tnie,  presume  him  to  have 
done  right,  until  the  contrary  is  sbewn^  but  this  is  no  an«< 
swer  to  liie  objection.  Upon  such  a  subject  every  thing  is 
to  be  presumed  in  favor  of  the  defendant^  and  against  the 
officer,  because  the  latt^  has  at  least  the  piftwer  to  do  wrobg^ 
and  the  former  is  deprived  of  all  control  or  restraint  over 
him.  The  legislature  hknk  shewn  dmt  they  would  presume 
that  a  Jury  might  be  packed,  and  therefore  it  was  ttutt  they 
passed  the  statute,  giving  tbe  tales  de  circumstaotibus. 
8  Hmk.  P.  C.  Hb.  £.*  c.  4l«^  ss.  £0^  ftl.  The  otgect  of  the 
kw  has  always  been  to  pre^tent  the  potssibility  of  partialitf^ 
or  any  thing  a|[>proachibg  to  a  sefection  by  the  officer. 
Here  the  coroner  not  oolyretums  a  Special  Jury  in  the 
iiat  instance,  but  also  a  number  of  persons  whom  he  has 
chosen  to  serve  as  tales.  The  coraoer  had  no  right  lo 
presume,  that  a  sufficient  number  of  Special  Jurors  would 
not  attend.  The  most  ^iaogerons  consequence  might  ensue^ 
if  he  were  allowed  to  act  on  that  principle.  Possibly  Ibe 
veiy  persons  whom  the  defendant  has  previously  chal« 
Iftnged  might  be  selected  by  die  coroner  as  tales,  and  might 
be  the  very  men  to  try  his  cause.  [J3^&y,  J.  Hiis  aigu* 
Hient  is  merely  spring  diat  eveiy  public  officer  nunf  abuse  Us 
aathof ity«]  It  is  shewing  haw  he  may,  and  the  possibility  of 
abuse  is  enough  to  support  the  objectioo  (/)•  Evien  at 
common  law  none  could  be  summoned  on  the  tales  without 
affimiing  to  die  party  accused  the  opportunity  of  knowing 

(a)  S  Vent.  173.  (/)  Vide  Dyer,  367.     5  Col 

iJt)  Cro.  EOS.  853.  Rep.  36.  b.  Oodbolt,  496.  RolK 

(c)  Cro.  Car.  531.  Abr.  Tffal,  669.  Vie.  Abr.  Trial, 

{d)  Cro,  Jac.  547.  305. 
(0  5  T.  R.  451k 
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b^ore  hand  who  Uiey  ware;  and  tha  42  Edward  .d«  c«  1 L       IttM. 
expresslj  declares,  that,  the  names  of  the  persons  who  ais      ^<^v^^ 
to  serve  on  the  inquest  shall  be  leturped  into  Court.    It  bai  «, 

been  held,  that  that  statute  applies  to  both  civil  and  cri' 
mbal  cases,  2  Hawk.  P.  C.  lib.  2.  c«  41.  s.  21,  and  if  the 
coroner  has  the  pp^n^  of  sunMoning  the  Jm;  private^, 
and  of  bis  own  ii;iere  motion,  that  ataUite^would  be  incffiHrt 
repealed.    If  the  coroner  has  this  power,  what  is  there  >  lo 
prevent  the  sheriff  fi-om  exercising  it  in  all  criminal  cases; 
because  the  statute  7  &  8  IVill.  3.  c«  S2.  applies  excluaively 
to   civil  cases?    A  tales  de  circumstintibus.  mians,  ex  vi 
termini,  a  Jury  of  persons  taken  ftom  those  who  are  acct- 
dentally  present.    Neither  the  sheriff  nor  the  coroner  had 
any  power  to  compel  the  atten^aoc^  of  persons  so  selected. 
If  they  liad  such  power,  the  legp9lsilare  would,  have  pco^ 
vided  some  process  for  that  purpose.  .  For  these  reasote^ 
it  is  clear,  first,  that  the  coroners  h>d  no .  authority  to  silrar 
mon  previous  to  the  trial  a  talea.de  circum#tantibus;  Beyond, 
that  it  was  illegal  to  summon  a  Specii^  Jury  dti  novo;  and 
third,  that  there  bemg  two  venires  on  the  record,  the  pro* 
ceedings  are  altogether  irreguUr,  and  the  defendant  is  enlH 
tied  to  a  new  trial. 

The  CouBT  took  time  to  consider  of  the  ofise,  and  judg-$ 
ment  was  now  delivered  by 

Abbott,  C.  J*— This  was  an  applicfitipn  for.  a  new  trial. 
Two  objections  were  taken  to  the  proceedings,  first,  that  the 
award  of  a  venire  facias  Juratores  to  the  coroners,  after  m 
previous  award  of  the  like  process  to  the  sheriffs,  which  had 
in  feet  been  acted  ppon^  was  an  irregularity ;  and,  second^ 
that  upon  the  prayer  and  award  of  a  tales  a|  the  trial,,  and 
under  which  the  cause  was  in  fact  tried^  the.  tal^a  ougjkt  to 
have  been  taken  out  of  persons  accidentally  present  in  Court 
at  the  moment,  without  any  previous  measurea  adopted  by 
the  coroners  to  insure  the  attendance  of  person^  whom  they 
thought  proper  to  constitute  the   tales,  if  a  tales  should 
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18S8.  become  requisite.  The  int  6(  these  objections  was  dis- 
cussed much,  upon  the  supposition  that  the  process  di- 
MCted  to  the  coroners,   demanded  them  to  suitimon  other 

Dolby.  ^^  distinct  persons^  from  those  who  had  originally  beert 
summoned .  by  the  sheriffs.  The  language  of  the  record, 
however,  does  not  justify  that  position,  f6r  the  coroners  arcf 
commanded  only  **  to  cause  to  come  twelve  good  and  law- 
ful men ;"  they  are  not  described  as  twelve  other  good  and 
lawful  men,  and  this  being  in  ia<^  a  Special  Jury  cause^ 
(although  that  does  not  appear  upon  the  record),  the  ori- 
ginal panel  returned  by  the  coroners  contained,  as  it  ought, 
the  very  same  names,  and  no  others,  as:  \^ere  contained  iri 
the  panel  returned  by  the  sheriffs,  being  the  persons  no- 
minated under  the.  roie  of  Court,  and  in  conformity  with 
the. statute.  The  whole  proceeding,  therefore,  was  in 
substance  and  effect,  the  same  as  if  an  octo  or  decern  tales 
had  been,  awarded  according  to  the  ancient  priTctice,  prior 
to  the  acts  of  parliament,  which  gave  the  taTes  according 
to  the  mode  now  in  use.  From  this  it  appears,  that  in 
point  of  fact,  the  cause  has  been  tried  by  the  Very  prin- 
cipal jurors  by  whom,  as  it  is  contended  for  the  defendant, 
it  ought  to  have  been  tried.  We  are  therefore  of  opinion, 
that  there  is  not  any  sufficient  foundation  for  this  objection, 
either  upon  or  dehors  the  record.  As  to  the  second  ob- 
jection, namely,  that  the  coroners  should  have  taken  the 
tales  from  such  persons  as  might  happen  to  be  present, 
and  ooght  not  Co  have  Mimmoned  tfny  persons  of  whom 
they  might  make  a  panel,  we  are  also  of  opinion,  that  this 
olgection  ought  not  to  prevail.  At  the  trial,  no  objection 
was  taken  to  the  persons  who  had  been  summoned,  and  who 
appeared,  nor  was  it  suggested  that  the  coroners  had,  in 
the  particular  instance,  acted  from  any  improper  motive  or 
design.  The  objection  wa:s  founded  altogether  upon  gene- 
ral principles,  and  upon  the  supposed  danger  of  per- 
mitting a  sheriff,  or  a  coroner,  to  secure  the  attendance 
of  persons  nominated  by  himself,  and  by  those  means,  iri 
effect,  to  select  a  part  of  the  Jury.  Now,  this  objection 
is  evidently  contradictory  to  the  whole  principle  and  prac- 
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tice  of  the  common  law  in  this  matter.  By  the  common  1Q23. 
law,  the  person  to  whom  the  Jury  process  was  directedi  v^v<^ 
whether  the  sheriff  or  coroner^  chose  whom  he  could  sum*  "^  ^'"^ 
mon  to  attend  and  place  on  the  panel,  and  if  a  full  Jury  Dolby. 
did  not  appear,  and  an  octo  or  decern  tales  was  awarded  at 
common  law,  the  sheriff,  or  coroner,  also  selected  the  per- 
sons in  execution  of  that  process.  The  common  law  admits 
no  such  absurdity,  as  the  taking  by  chance  and  hazard,  those 
persons  who  are  to  discharge  the  solemn  and  important 
duties  of  Juiymen;  but  has  provided  that  it  shall  be  done 
by  some  known  and  respoi^sible  officer,  who  may  be  forth- 
coming,  and  punishable  if  he  shall  act  amiss.  Even  the 
35  Hen.  8.  c.  6.  which  gave  the  tales  de  circumstantibus, 
as  it  is  usually  called,  leaves  a  discretion  to  be  exercised 
by  the  officer,  and  the  provision  was  made,  as  appears 
plainly  by  the  language  of  the  fifth  section,  ''  for  the  more 
speedy  trial  of  issues,'^  and  not,  as  was  suggested  in  argu- 
ment, for  the  prevention  of  partiality.  Abd  by  section  6, 
the  sheriff,  or  other  minister,  is  to  name  and  appoint  so 
many  of  such '  other  able  persons  of  the  county  as  may  be 
present  at  the  said  assizes,  or  Nisi  Prius,  as  shall  be  suffi- 
cient to  complete  -the  number  of  Jurors  required.  Nomina- 
tion and  appointment,  necessarily  imply  selection,  and  there- 
fore in  that  case  a  discretion  is  left  to  be  exercised  by  the 
officer,  though  the  persons  out  of  whom  that  selection. is 
to  be  made  are  limited  of  necessity  to  such  as  may  happen 
.  to  attend  at  the  assizes,  or  Nisi  Prius.  It  was  well  ob- 
served, in  argument,  on  the  part  of  the  prosecution,  that 
the  course  of  proceeding  adopted  by  the  coroners  in  this 
case,  is  iaioitely  more  free  from  the  probability  of  an  un- 
fair trial,  than  the  taking  the  tales  from  those  who  are  ac-  . 
cidentally  present  in  Court  would  be  ;  because  in  the  latter 
case,  either  party  may  take  measures  to  fill  the  Court  at 
die  time  of  trial,  with  his  own  personal  friends  and  par- 
tisans. For  these  reasons  we  are  of  opinion,  that  the  rule 
for  a  new  trial  ought  to  be  discharged. 

Rule  discharged. 

VOL.  111.  X 
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1823.  » 

^^^/^^         Clark^  Adminutiatriz  of  John  Clark^  deceased,  t^* 

HorGHAM  (a). 

A  landlord       X  HIS  was  an  action  of  asMimpsit  for  monej  had  and  re- 

^i^^f^^  ceived  to  the  nse  of  the  intestate  m  his  life-time ;  second 

^fTJk^*"*!*  ^^^^^  ^^^  money  had  and  received  to  the  use  of  die  plaintiff^ 

▼ariooi  suns    as  administratrix,  since  her  husband^s  death*    Pleas»  first, 

of  STtraan^t  non-assumpsit  to  both  counts,  and  to  the  first  non  assumpat 

after  the  la|we  infra  sex  annos.    Replications,  similiter,  and  that  the  defen- 

of  fix  yean,  .    .  . 

applied  to        dant  did  promise  withm  six  years,  and  issue  thereon.    At 

ney  refanded.  ^  ^^1  before  Richards,  C.  B.  at  the  last  Lent  Assizes  for 

toadloH  ^     *®  county  of  Rent,  the  circumstances  of  the  case  were 

gled  « that  if  these : — ^The  defendant  being  proprietor  of  a  landed  estate 

mistake,  it       i^i  the  neighbourhood  of  Canterbury,  was  desirous  of  letting 

tifiedl'^l  "^  ^®  '*™®  *"  parcels  to  different  tenants,  and  accordingly  b 

Held,  that       1802,  at  a  pubfic  meeting,  several  persons,  to  the  number 

a  recognition    of  about  twenty,  agreed  to  become  tenants  to  the  defendant^ 

would  tSe  the  ^^  difierent  portions  of  land  at  a  certain  rent.    One  of  these 

^J^J|"*^^^«  persons  was  the  plaintiff's  intestate.     After  the  rent  was 

mitaUooa  at  to  agreed  for,  it  was  stipulated  by  the  defendant^  that  he  waa 

nant,  aiUiongh  ^^  PV  ^^  parochial  and  other  assessments  imposed  upon  the 

sWeilrno'an-^  whole  estate,  and  to  reimburse  himself  by  apportioning  the 

thority  to  the    whole  amount  among  the.  tenants,  according  to  the  amount 

make  the  ap-    of  their  respective  rents  as  they  became  due.   'To  this  all 

L'r^^balf °  ^^  tenants  assented,  and  the  intestate  entered  npou  the  form 

Where  an  '                     , 
ndoiinifltratrix 

had,  alter  the  («)  ^  warrant  under  the  Royal  Sign  Maiinal  having  fanned  ten  day* 

death  of  her  befoae  the  end  of  TrmUy  Term,  pnranant  to  5  Qv*  4.'c.  10|^  t»j|#inii 

ltttntate,niade  Judges  of  this  Court  sat  in  a  room  adjoining  the  Gwidhall  at  fFestmtuUr^ 

*     »       1^*^*  ^^  ^^  ^^  -^■^  ^  ^^  ^^^  ^^1h  both  days  indnsive,  for  the  despatch 

bm!!!^  ^^  ^  hnshieas  when  this  and  the  eaaetfeUowteg  ware  deeUM. 


mentioned,  to  ^^  hastoes^  when  this  and  the  caaea  foUowfag  i 

the  famdlord, 

out  of  assets 

in  her  hands:— Held,  that  although  It  might  be  a  wrongM  paynwBt,  yet  she  i 

as  administratris  to  recover  it  back. 

If  a  pbdntiff^  relies  upon  fraud,  as  an  answer  to  a  plea  of  the  statute  of  LimUotlonSy 
it  must  be  specially  re-pleaded»  and  cannot  be  taken  advantage  of  nnder  thfs  common 
replication,  that  the  defendant  did  promise  within  six  years. 

Where  the  ovidence  of  the  payments  abovo^nentloned,  consiatMl. of  memonmdn  ef 
aocounu  delivered  to  the  tenant,  in  which  the  items  in  question  were  set  down,  and  to 
each  of  which  was  written  by  the  landlonl  the  word  ^  pkd  j*'— Held,  that  sndi  aseme- 
randawere  admissible,  without  a  stamp,  when  conpted  with  entries  in  thestewardTft 
hooks  to  the  same  eti^ct.  ' 
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demised  to  him^  and  remaiiied  in  possemoo  until  the  month       1823. 
ctSipUmlmtf  18l6»  when  he  died.    Duraig  his  tensncyy 
d»  defindaat  was  in  tb»  habil  of  seadbg  to  him  and  to  the 
other  tenants-  annuaOy^  before  rent^aj,  an  aeconnt  of  the    Houoham. 
rents;  rates,  sad  assessments  which  would  be  due  upon  the 
seferal  farms;    The  charge  for  rates  was  made  in  those  ao» 
comits^  upon  a  rentsl  of  SL  lOt.  per  acre^  at  which  rate  the 
intestate  paid  the  defendant.    Upon  the  dea^  of  the  intes- 
tate^ the  plaintiff^  his  widow,  continued  in  possession  of  the 
ham,  paying  the  defendant  the  same  proportion  of  rates 
as  her  husband  bsd  done,  until  the  year  18dO,  when  it  was 
discovered  that  from  the  year  1802  downwards,  the  rates 
actnally  paid  by  the  defendant  upon  the  whole  estate  were 
calcalated  on  a  rental  of  only  ^.  10s.  per  acre.    The  sum 
sought  to  be  recovered  in  this  action  was  3S0/.  being  the 
amount  of  the  surdiaifes  during  the  life-time  of  the  intes- 
tate^ and  the  period  the  plaintiff  was  in  possession.    Of 
this  sum  the  plaint^  had  paid  4d{.  within  ris  years  before 
actita  brought.    Until  18£0,  none  of  the  defendant's  tenants 
knew  that  they  had  been  paying  him  a  larger  sura  for  rates 
diaa  he  had  actually  paid.    The  plaintiff  had  not  taken  out 
administration  to  her  husband's  estate  until  a  considerable 
time  after  his  deatfi|  and  th»  payments  which  she  had  made, 
were  within  six  years  befoie  action  brought.    In  order  to 
take  the  case  out  of  the  statute  of  Limitations^  as  it  respected' 
Ae  over  psc^ments  made  by  the  intestate,  it  was  proved  that 
in  18W,  alter  the   discovery  of  what    had  taken  place^ 
Msi  Wilde^  elie  of  the  tenants,  who  had  taken  a  farm  of 
the  defendant  upon  like  terms  as  the  intestate,^  called  upoa 
die  defendant  and  complained  that  he  and  the>other  tenanta 
had  been  paymg  a  larger  amount  of  rates  Aan  they  were 
boQad  to  do,  and  insisted  upon  a  rftnm  of  the  sorchaiges^ 
Mr.  WiUk  was  not  expressly  authorised  by  the  plaintiff  to 
asake  the  application  on  her  account,  but  he  applied  gene* 
nUff-m  the  names  of  all  the  tenants,  from  some  of  whom  he 
had  aothority.    The  defendant,  in  answer  to  the  application, 
said  he  could  say  little  about  it,  but  referred  Mr.  If  liltfe  to 
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1823.        ^^  steward,  who  kept  the  books,  and  added,  ^'  if  diere  k 
^^v*^       any  mistake^  it  shall  be  rectified.^     Applicatiov  was  then 
CtAKK       mgde  to  the  steward/  and  be  said,  that  he  was  not  steward 
IffoucHAv.    at  the  time  the  land  was  taken,  and  denied  any  knowledge  of 
the  s^reement  made  between  the  defendant  and  the  tenant  i 
upon  the  subject  of  the  rates.    At  a  second  interview  between 
Mr.  Wilde  and  the  defendant,  the  latter  said,  that  he  had  agreed 
to  be  responsible  to  the  guardians  of  the  poor  for  lAl  rates 
assessed  upon  the  land,  and  that  the  overcharge  was  made  lo 
reimburse  himself  in  case  any  of  the  tenants  did  not  pay 
him,  and  he    positively  refused  to  return  the  sums  over-* 
charged.    In  order  to  prove  these  overcharges,  the  several 
accounts  delivered  to  the  intestate  and  the  plabtiff  respec-^ 
tively,  from  time  to  time,  in  which  the  item  for  the  assess, 
ments  was  included,  were  produced   in  evidence.^    Vpcftt 
ei^ch  of  these  accounts  the  word  '*  paid"  was  written  either  in 
the  hand-writing  of  the   defendant  or  his  steward.      Ther 
steward's  books  were    also  produced,  in  which  the  same 
items  were  entered  as  paid.    On  the  part  of.  the  defendant 
k  was  contended,  that  there  was  no  evidence  to  take  the 
case  out  of  the  statute   of  Limitations  as  to  the  money- . 
paid  by  the  testator  in  his  life-time ;  first,  because  the  sup-» 
posed  promise  relied  on  was  any  thing  but  a  promise,  it 
being  only  a  disclaimer  on  the  part  of  the  defendant,  of  any 
knowledge  of  the  transaction,  and  a  positive  refusal  totpay;. 
and  second,  because  the  promise,  if  made,  was  not  made 
to  the  plaintiff,  or    any  authorised  agent  acting  for   her# 
Then  as  to  the  money  paid  by  the  plaintiff  herself,  it  was 
contended,  that  she  could  not  maintain  thb  action  for  it^ 
on  two  grounds,  first,  that  it  had  not  been  paid  by  her  'm 
the  character  of  administratrix,  for  at  that  time  she  had  not 
obtained  administration ;  and  second,  that  she  could  not  re- 
cover it  back  in  her  representative  character,  because  it  being 
paid  in  her  own  wrong,  she  would  be  responsible  to  her 
husband's  estate,  and  could  only  sue  in  her  personal  capa- 
city; lastly,  it  was  contended,  that  the  accounts  delivered 
to  the  plaintiff  and  the  intestate^  could  not  be  received  aa 
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^videiicei  unless  stamped^  ioitomach  as  fhey  were  produced       itM. 
•s  evidence  of  receipts  for  the  money  now  sought  to  be  re-    '  ^**^-^ 
covered.    The  Lord  Chief  Baron  was  of  opinion,  that  the      ^^^^ 
accounts  deliveredi  coupled  with  the  entries  in  the  steward's    HovokaA*< 
books,  wepe  admissible  evidence  to  shew  that  the  plaintiff 
aod  herantestatehad  been  overcharged.    The  other  object 
tioBSy  lie  said,  he  should  reserve. .  In  answer  to  the  plain* 
tiff's  case,  the  defendant's  steward  was  exannned,  and  he 
depoaed  that  the  intestate  had,  from  the  beginning  of  his 
tenancjity  been  aware  of  the  fact  that  the  defendant  chaiged 
1/.  per  acre,  more  than  he  paid,  and  had  constantly  ac*' 
quiesced  in  the  overcharge,  as  a  remuneration  to  the  defen-» 
daot  for  the  iexpences  he  had  been  put  to  in  repairing  the 
fences  upon  the  land.    This  evidence  was  left  to  the  Jnij; 
and  they  found  their  verdict  for  the  plaintiff  for  the  full 
amount  claimed,  with  liberty  to  the  defendant  to  move  to 
(sater  a  nonsuit  on  thf  olfjections  reserved. 

SiAr^att,  in  EaHer  Term  last,  moved  accordinglyi  and 
made  four  points ;  first,  that  the  evidence  of  the  overcharge 
bad  been  improperly  received ;  second,  Aat  the  verdict  vras 
against  evidence,  the  defendant  having  proved  that  the  in* 
testatflf  was  aware  of  the  overcharge ;  third,  that  there  was 
no  promise  by  the  defendant  sufficient  to  take  the  case  out 
of  the  statute  of  Limitations;  and  fourth,  that  the  action 
conld  nol  be  maintuned  by  the  plaintiff  as  administratrix. 
Upon  the  4wo  latter  points,  the  Court  granted  a  rule  nisi, 
btit  expressed  a  decided  oinnion  with  respect  to  the  two 
fbnntr,  that  tfae^  acoounU  had  been  properly  received  in 
evidence,  and  that  it  was  for  the  Jury  to  decide  upon  the 
credit  due  to  the  defendant's  witness. 

S.  Cofityii.  (with  whom  were  Gurney  and  Lawu,  Scrjt.) 
now  shewed  cause,  and  contended,  that  the  conduct  of  the 
defendant  in  making  the  overcharges  was  of  itself  sufficient 
to  take  the  case  out  Qf  the  statute  of  Limitations,  on  the 
ground  of  fraud,  it  not  having  been  discovered  till  after  the 
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1888L       ^^^  of  ^be  iatestnte,  which  wai  within  ais  yeftn  of  actioii 

>d^v^^      bioi^t;  but  independently  of  this,  he  sttbmitted,  tfael  the 

^^^^^       defendant's  observation  ''  if  there  has  been  any  mistake,  it 

HeveBAH.    diall  be  recti6ed/'  was  a  sufficient  recognition  of  his  liability 

le  take  the  ease  out  of  the  stitole.  Admitting  that  there  wae 

no  eq>rsss  audiority  on  the  part  of  the  plaintiff  to  Mr.  WUde, 

to  apply  to  the  de£sndant,  still,  M&mUdtpkmv.Bnokeia^ 

shews  that  an  noknowledgment  made  to  a  tfaiid  peraon  is  a 

s«ficient  answer  to  n  plea  of  the  slatnte ;  theo»  seeoodly, 

i» plaintiff  had  bright  10  sne  as  ■dnwnstmlriz;  fiMvhsong 

oecnpied  dwlaad,  and  paid  the  mit  in  thait  chasacter  oat  of 

the  fimds  of  the  estate,  the  money,  wksai  fscofered,  would 

be  assets  in  her  hands,  and  codd  be  sued  for  by  her  b  her 

repvesentatire  character  only.    He  dted  The  Sauik  8m  Csm* 

poMjf  ▼.  Wymondtdl  (6),  and  Brte  ▼•  Holbtch  (c> 

Marryatt  and  Bolbmd  in  support  of  the  rule,  eootended» 
first,  that  the  plsinliff  could  not  sue  as  admiqistratrisr,  be- 
tause  ni  the  letter  of  admihistratbn  were  taken  out  after 
the  payments  were  made,  the  plaintiff  had  made  those  pay* 
meats  m  her  own  wrong,  and  hadicommitled  a  devasCanti 
and  therefore  could  not  recover  them  b  a  representative 
character ;  and  second,  that  the  statnte  Of  Isarifeatkais  was  mm 
answer  to  the  action  b  respect  of  the  pfeyments  saade  by  the 
btestate,  first,  because  the  alleged  damage  had  aoetwed 
more  than  At  years  before  the  action  brought;  and  second, 
because  the  language  of  the  defendant,  even  if  it  amounted 
to  a  promise  at  all,  Applied  exclusively  to  Mr*  WUie,  lo 
whom  it  was  personally  addressed,  and  had  no  reference  to 
the  pkbtiff,  who  had  no  share  in  the  application*  dAssum* 
ing  there  to  be  fraud  b  this  case,  it  could  only  be  taken 
advantage  of  by  a  special  replication.  They  cited  ComftC$ 
Digta  (d),   Baiiky  v.  FauUmer  (e),   Mtmi  v.  Siokes  (/}, 

(a)  S  B.  &  A.  141.  (d)  Tit  Adninittntioo,  1 . 1.      . 

(b)  3  P.  W.  144.  (e)  3  B.  &  A.  288. 
(0  i  Dong.  654.                               ( /  )  4  T.  R.  561. 
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5toitf  y.  Jr^C«rrAy  (a),  Ont  ir«  Jlsnvje*  (A)^  and  ^eiitor  ?.        ion. 

CtARK 

Batlbt,  J.-^lt  10  not  neeesiary  m  this  case  to  coiiad«r   Houoham. 
wlMtber  die  mere  esbtence-of  fraud  in  the  transactioiiy  hat 
Ae  eftcl  of  barring  die  statale  of  liaiitationt^  becanse  diat 
^pieslkm  is  not  nmi  bj  ibese  pleadbgv.    In  oider  io  lake 
advantage  of  tbedlegadframd,  dMre  should  have  been  a  spe* 
cialifepliealMi.    The  only  qnestkmriipon  these  pleadings  is^ 
ivbead^.  tl^  eauie  ef  aetkn  aecnie^  and  «pon  lliat  pomC 
t^m^perlecf^  satisfied  bodi  upon  the  piineiple  of  the  stn- 
tute  itself*  and  acoeidnig  to  decided  cases,  diat  die  defen- 
dant lias  jnade  such  an  acknowledgnient  of  die  debt,  as 
nnae»  a  new  assompsiti   and  takes  the  case  ont  of  the 
opendon  of  die  statute.    The  statute  of  limitadons  ope^* 
sales  as  a  bar,  on  ike  principle,  that  after  a  certain  time  it 
flMst  be  prasnmed  diet  die  debt  has  been  paidi  and  the 
vouehem  lost;  and  therefore  whenever  it  appears  from  the 
defendant's  acknowledgniait  that  the  debt  remains  unpaad,' 
its  operadoa  is  baned»    This  construction  has  been  acted 
opon  in  MomiM^phtn  v.  Brooke  {d),  Douihmak  v.  Ttft* 
hiii{e),  and  Leaper  v.  TaUon  if\  in  the  ktlsr  of  which 
Lead  EUmheromgh  says,  ^'  As  to  die  sufficiency  of  die  evi-' 
dsnce  of  the  promise,  it  was  ap  acknowIe<%ment  by  the  de* 
Imdant  that  hehad  not  paid  the  bill^  and  that  he  could  not 
pay  it|  and  as  die  limitation  of  the  etatute  is  only  a  pre- 
sampdve  pqrment,  if  his  own  aeknowledgment  that  he  has 
not  paid,  be  shewn,  it  does  away  the  statute."     Mow  it 
seems  to  me,  that  the  present  .ease  falls  widiin  the  rule  of 
constmcdon  there  laid  down.    The  defendant  lets  different  . 
portions  of  hind  to  different  tenants ;  he  agrees  to  pay  the 
parish-rates,  and  to  charge  the  tenants  the  same  that  he 
pays ;  and  he  then  charges  them,  and  they  regulariy  pay 
1/.  per  acre  more  than  he  has  paid  to  the  parish.    It  is 

(a)  3  B.  ft  A.  6S6.  {d)  3  B.  ft  A.  141. 

(6)  3  East,  104.  (e)  5  M.  ft  S .  75. 

(c)  3  B.  ft  A.  360.  *      (/ )  16  Es«t,  420. 
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188S.       P'PVcd,  that  the  ^testftte  during  )iia  lifeHt^oiei  Md  thciphuil* . 
^*^v^^      tiff  after  hia  death,  constantly  paid  thia  ovwsharf^,  and  Ihat 
Clabk       ^^  ]j^^^  p^j j  j^  Q^^  ^f  ^ j  QQ  account  of  the  estate  of  the 

HovQHAM*  former.  Then  the  accounts  delivered,  a|id  the  enUi^  ^ 
the  book  of  the  defi?ndanf/|  ^tewardy  p«avpbpT%te.th<s  f^ft- 
of  thes^  p^ggmntB,  and  we  hs^e  therefore,  conclo^m  evi^; 
dence  l^at  the  mon^ j  has  been  wropgfiUly  leoeiiwdi  and  Jonmt 
returned*  These  fects  would  gft  a  great  way  to  lake  tha. 
case  out  of  the  statute ;  but  m  additicuq,  we.  hare  i  the:  ad-, 
nufai^n  of  t}^  df feodant,  that  be  owes  the  momi»  wd  that 
he  does  not  choose  to  pay  it ;  fpr  in  that  wey  4e  i  €tm$ttu^ 
his  langMage.  There  could  be  no  d9u|>t  th^Qi;  tbaK^.-asdlo 
Mn  fVMe,  to,  whom  the  ackeowledgment  was  panonattyt 
m^fie,  the  statute  was  barred,  a^id  ^s  all  the  tenaets  stood 
in  the  same  .sitiiationy  and  were  all  geoeraUy  attuded  loiin 
the .  cQuverflatiop^iI  think  the  same  result  .ia  paoduced  witk 
refereqee.totheplamtiflr*  .The  ease  then  is  thus  cleared  so; 
Ut  as.  respects  the  payiqwtii  by  the  iatestatei  aad  I  am:oC 
opihion,  that  die  action  is  equally  maintliinable  Ibr  tbefiey* 
meats  made  hy  the  plaintiff.  Ord  v.  Femnckia),  andithe 
other  cases  of  that  class,  decide  only  under  what  circsm* 
stances  an  executor  or  administrator. may  sue;  they  do  not 
define  the  cases  in  which  they  are  disabled  from  suing; 
Even  admitting  that  the  payment  of  the  money  was  a  de- 
vaaU^it>  I  am  still  of  opimon,  that  the  plaiatiff  niay  niaiiH 
tain  this  action;  for  I  take  the  rub  to  be,  thatwhen  an  ad- 
ministrator finds  that  as  such  he  has  wrongfully  paid  money, 
he  may,  as  such,  recover  it  This  mooeyi  when  paid,  was 
gssets  in  the  hands  of  the  plaintiff;  it  was  part  of  the  funda 
of  the  estate,  and  o^ght.to  remain  so;  but  if  this  action M 
defeated,  it  ceases  to  be  assets,  and  the  estete  is  pecesaaply, 
defrauded  to  that  amount. 

HoLROYD,  J. — I  am  of  opinion  that  this  verdict  must  be 
confirmed  for  the  full  amount  claimed  in  this  aclion.    It  is 
^uite  unnecessary,  under  the  circumstances  of  this  case,  to 
(a)  3  East,  104. 
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deMrouM  wliedier  die  existotfce  of  fraud  ban  the  atatiite^*      182a. 
and  indeed  it  would  be  impossible  to  decide  that  question      ^"^"^^^^ 
upon  these  pleadings.    The  ground  of  this  action  is,  dmt  v. 

the  money  has  been  wrongfully  paid,  and  the  evidence  of  wp«ham^ 
Mr*  fVUde  fully  proves  that  fact,  and  is  an  answer  to  the 
defendant's  plea,  because  it  proves  an  admission  by  the. 
defendanlof  the  overcharge,  and  a  promise  by  him  to  re^ . 
iimd  ity  with  refe#ence  to  the  whole  transaction,  and  to  all 
the  ienants  eollectivdy.  That  admission^  therefore,  applies 
to  the' plaintiff  individually  as  one  of  the  tenants.  This 
deafly  tiAeb  the  case  out  of  the  statute,  as  to  the  payments 
by  thepdnltistate,  and  I  am  of  opinion  also,  that  the  pUintiff 
is  eatided  ta  sue  as  administratrix  for  the  money  paid  by, 
herself.  Hie  payments  made  by  her  do  not  appear  tO'.  me- 
to  have  beea'  wrongful,  so  far  as  she  was  concerned,  Ihoiigh* 
they  certainiy  have  turned  out  to  be  so  with  reference  to  the 
defendant,  by  whom  they  were  received.  Tlie  money  vi» 
ccitainly  assets  in  her  hands  when  she  paid  it,  and  as  assets 
it  mu^t'-oinliaun  whenever  it  is  recovered.  I  am  of  opinion 
therefore  that  she  was  bound  to  sue  in  her  representative 
icharacter,  and  that  if  she  had  sued  in  her  own  name,  and 
recovered  the  money  in  her  own  right,  she  would  have  been 
guilty  .of  a  frpid  upon  her  husband's  esfate^ 

BKaT>  J»^ — ^Tbe  (^estionof  fraipd  has  been  decided  by 
the  Jury,  who,  acting  upon  the  evidence  before  them,  found 
their  verdict. for  the  plaintiff.  By  that  finding  we  are  con- 
^uded.  I  agree  that  we  are  not  called  upon  to  decide  in 
this  case,  whether  fraud,  per  se,  is  an  answer  to  the  statute 
pf  limitations,  but  I  think  that  if  there  had  been  a  special 
replication  of  the  fr^ud  put  upon  this  record,  the  defendr 
ant's  second  plea  would  have  been  answered,  and  that  we 
might  so  have  held  without  disturbing  any  of  the  former 
decisions  upon  that  subject.  In  all  those  cases  the  fraud 
was  complete,  and  the  cause  of  action  arose  six  years  before 
action  brought ;  but  here  the  fraud  is  continued  to  a  period 
far  within  six  years.    The  rule  of  construction  applicable 


18».  to  Hub  stitute  id  CoiirU  of  Li#  add  k  OuatB  of  Equity, 
^"^^v*^  10  widelj  diHerent;  we  most  aWde  bj^onr  own  rule  of  coo- 
^'^y^  strtictioii,  mud  wherever  we  find  an  acknowlec^pnent  that  the 
HeuGHAv.  j^]^  i,  unpgid,  Biust  consider  the  statute  as  defeated. 
Now  here,  there  is  not  only  such  an  aoknowledgment,  but 
there  is  in  effect  a  promise  to  pay  the  debt^  and  Aerefore 
the  defendant's  plea  is  salisfactorily  disproved  out  of  his 
own  moutii.  Then>  it  is  said,  that  the  plaintiff  42aunot  sue 
as  adffiinntratrix.  For  the  tlecisive  feasons  ^yen  by  my 
learned  Brodiers,  I  am  dearly  of  opiiuon  duit  she  may. 
The  rule  in  this  case  is  the  same  that  governed  in  Ord  v. 
Feimiek^  and  Webster  v»  Spenar^  namely,  that  if  the  money 
i^ouM  be  assets  when  recovered,  then  the  adminbtratdx  may 
sue  for  it  in  that  character.  Here  it  clearly^is  assets  when 
recOveied ;  it  was  not  wrongfully  paid,  though  it  was  wrong* 
fully  demanded  and  received ;  it  was  assets  when  paid  by  the 
pkiotiff,  and  ought  in  law  and  in  justice  to  continue  so. 

Rule  dischaiged. 


The  King  t?.  llic  Inhabitants  9(  Btkeb* 

WlKTB  tiie  vIN  appeal  against  an  order  of  two  Justices,    for  the 

n^ery,  by  removal  of  William  Gray  and  Mary  his  wife,  from  Hough- 

w^^SStoln  ^oH'lt'Spring,  in  the  county  of  Durham,  to  Byker,  in  Nor^ 

worknen  to  thumberland,  the  Sessions  confirmed  the  order»  sulyect  to 

Id  the  couiery  the  opintou  of  this  Court,  upon  die  following  case : — 

Jelir^rt'ttl?*  By  indenture,  dated  23d  October,  1809,  between  James 

r*ioIi*f  -P^^'i  of  Byker,    of  the  one  part,    and  several  persons 

good  day'i 

work,  not  exceeding  fourteen  hoars,  and  2d.  a-day  additional  when  that  time  wu  ex- 
ceeded ;  and  they  were  to  forfeit  10«.  6d.  for  every  act  of  disobedience, and  U.  6d.  aday 
for  Irinff  idle,  (to  be  dedncted  oat  of  their  wages;^  with  a  proviso,  that  the  jarisdictioii 
of  the  Jostiees  shoald  not  be  oasted  in  case  ofdispntes ;  ahd  a  covenant  that  if  at  Chi$i* 
Mas  the  master  should  have  occasion  to  repair  the  machinery  belonging  to  the  col- 
liery, he  might  stop  the  works  at  the  farthest  for  a  week,  without  paying;  any  wages  to 
the  workmen,  nnless  otherwise  emplo::ed :— Held,  that  this  was  f  eonditional,  and  not 
an  excepUve  contract,  and  that  a  workman  who  had  served  under  U  for  one  whole  year| 
thereby  gained  a  setUemelit,  • 


V. 


ImiABiTAmm 
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iriiOM  mines  or  marki  ire  Aeieto  milM6ifted^  (of  whom  tan. 
die  twttper,  Wittiam  Gray^  was  oi»0  of  ^  oidier  paitt 
die  seid  /•  JP.  hired  and  retained  the  seveial  odier  parte 
di6retOy  and  they  hired  and  bound  Aemsdvea  as  woifanen 
'  orservaflfBy  to  be  employed  in  a  certam  coIGeiy,  for  the  '^iTii 
term  of  one  whole  year,  from  the  U^JaManrjf,  ISK), 
npon  the  foflowing  terms  andcondKtions:-^That'tiie  w/k 
J.  P.  should  pay  to  every  one  of  the  said  p^sons^for  eveiy 
'good  alid  sdffident  day's  work^  not  exoeecBiig  ftkuteen 
honrs,  in  sui^e  ifhaft  pits,  k.  I(Vf.  per  day»  and  id.  per 
day  extra^  wbeil  that  tfane  Jwas  exceeded.  And  the  said 
several  persons  hired  and  retained  by  die  indenture  co- 
venanted with  J.  P.,  that  each  of  diem  would,  in  their  se- 
veral stations,  diligently  perform  and  obey  his  orders  and 
directions  as  to  the  manner  of  working  the  colliery,  and 
woric  the  colliery  fairly  and  rq^ularly,  as  therein  expressed ; 
or  in  default  thereof,  rikoilld  fotfeit  and  lose,  (to  be  retained 
out  of  their  wages)  die  sum  of  lOt.  6d,  for  eveiy  act  of 
disobedience ;  and  also  the  sum  of  Ss.  6d.  per  day  for  lyi^g 
idle^  upon  each  hewer,  deputy  crane-man,  on«eettery  sinker, 
drawer,  or  off-handman,  to  be  tfeducted  as  aforesaid;  and 
for  every  workbg  day  which  they,  or  any  of  them^  so  hired 
and  bound  as  aforesaid,  should  absent  themselves  from  their 
employment,  or  should  neglect  or  refuse  to  fulfil  and  ace- 
cute  the  whole  of  the  business  Of  an  usual  da^  Wofk, 
miless  prevented  by  sickness  or  some  other  unavoidable 
cause,  the  defaulters  should  forfeit  and  lose  (to  be  retained 
as  aforessdd)  the  sum  of  2r.  6d.  for  every  such  default, 
refusal,  or  neglect ;  all  which  said  forfeitures  and  penalties 
should  be  deducted  and  retained  out  of  the  wages  or  earn- 
ings of  each  offender,  at  the  first  pay-day  next  after  die 
offence  should  be  committed.  The  indenture  contained  a 
proviso,  tliat  die  mdenture  should  not,  nor  should  any 
covenant  or  clause  dierem  contamed,  be  construed  to  ex- 
tend to  oust  or  exclude  any  Justices  of  the  Peace  from  any 
jurisdiction  or  cognizance  which  the  statute  law  of  tbu 
kingdom  hath  given  to  such  Justices  oyer  masters  and  ser- 
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.1628.       irantr;  but,  on  the  coBtrarj;  tbat  each  of  the  several  pAr* 
"^■^"^^^^^      ties -thereto  should  be  at  foil  liberty,- notwithstanding  any 
r.  thing  therein  contained,  dpon  any  brcsach  of  any  of  the 

iMBABiTAiits  '^*f<>'^^"™c"^>oned  covenants,  to  call  for  and  require  the 
.j>f  fivKss.  aid  and  assistance  of  any  Justice  or  Juattices,  to  compel 
Jtheperformancie,  or  punish  any  .breach  of.  such,  covenants, 
AS  far  as  by  law  they  could,  or  mighty  if  the  indenture  had 
not  bieen.niade.  It  was  covenanted  and  agreed,  that  in 
case  the  said  J.  P.  should  think  it  necessary,  at ;  or  about 
Christmas,  1999,  to  repair,  alter,  or  amend  any  engines 
or  machines  of  Qt  belonging  to  the  said  colliery,  or  to  re- 
move or  prevent  any  obstructions  or  hindrance  which  might 
have  happened  to  the  same,  or  to  do  any  other  thing  which 
he^  his  executors.  Sic.  should  think  needful  to  be  done  in 
the  said  colliery,  or  the  working  of  the  same,  that  then 
it  should  be  lawful  for  bim  to  stop  the  workings,  at  all. or 
any  of  the  pits  of  the  colliery,  for  any  length  of  time,  mt 
exce^ing  in  the  whple  the  space  of  seven  days,  without 
paymg  or  allowing  any  wages  or  sums  of  money  to  any  of 
.the  several  parties  who  should  thereby  be  prevented  from 
doing  their  daily  work,  save  and  except  such  of  them  a^ 
.«boaId  be  emplpyed  by  him  m  any  other  y  ork  in  and  about 
the  colliery,  or  otherwise,  who  should  be  paid  or  allowed 
j-easonable  wages  for  such  his  or  their  other  work.  Under 
this  indenture,  the  pauper  was  retained  and  hired  by 
Mr.Pjotts,  as  a  driver,  and  served  under  it  for  an  eiHire 
»year,  during  the  whole  of  which  time  he  resided  at  Br/ker. 
At  tlie  time  of  the  hiring  the  pauper  was  under  age^  un- 
inarri^d,  and  without  any  child.  There  was  no  evidence 
4hat  he  had,  or  had  not,  incurred  any  penalty  or  forfeiture 
during  bjs  yearns  service,  or  that  any  deduction  had,  or  had 
jiot,  been  made  from  his  wages.  The  question  for  the 
opinion  of  the  Court  is,  whether  the  pauper  gained  a  aet- 
ilement  in  Bicker,  by  his  residence  there,  and  his  service 
ui\der  the  indenture. 

E,  Alderman,  in  support  of  the  order  of  Sessiops,  con- 
tended, on  a  former  day,  that  the  contract  in  this  case  was 
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«  eooditionaly  and  act  an  exceptive  htnng,  and  tkerefori 

tbat  by  a  yeat's  sefvice  under  it  a  aetdeiiiaat  was  acquired. 

He  distinguished  this  case  fixim  Rex  v.  Edgmnd  (a),  Mes     ^'***"* 

r.Gate$head,  EaUer,  18£1,  not  reported  (A),  bodi  of  which  jbhaSJabts 

of  Byaaa* 

(a)  S  Barn.  &  Aid.  lOT. 

(&}  The  following,  however,  U  a  note  of  the  case  from  the  Eds.  MSB. 

The  Kmo  v.  Tha  lanABiTAaTs  of  OATnwiAD^  £oti^  Term, 

istu 

Two  Justices  removed  Isaac  Ward^  from to  GmeshMd.    t1i«  The  owner  of  • 

Seaaions,  on  appeal,  conflnoed  the  order,  and  tUted  the  foUowiagcaae  ^^»  J^. .    . 
for  tbe  opInioQ  of  Ihia  Court :-  hS^Slia  Sr 

By  a  memorandum  of  agreement,  bearing  date  5thi4prtl,  1815,  made  awhole  year,  but 
between  J.  B.  of  the  one  part,  and  several  persons  tberetn  named  (of  ^*^*Sred^to* 
whom  the  peeper  was  one^)  of  the  other  p^rt,  it  was  stipulated  and  work^chlring 
agreed  that  the  said  persons  should  work  in  a  certain  colliery  therein  ten  dsyi  i^  the 
mentioned  for  one  year,  ending  5th  April,  1814,  ou  the  terms  and  con-  Chrutmoi  hoki^ 
aitions,  and  8ab|ect  to  the  penalties  and  forfeitures  after  mentioned.  wo^LIng  ^y. 
Finl^  that  the  labourers  should  work  for  tlie  whole  year,  except  during  they  were  to  le- 
ten  days  in  the  Christmas  holidays,  when  they  were  not  to  work,  nor  odve  is,  6d  per 
to  he  liable  to  any  peaaltiet  for  not  working.    Second^  that  during^  the  u^the^^ectod 
working  days  in  the  year,  they  were  to  receive  each  ts,  6d.  per  diem,  to  work  on  any 
and  In  default  of  doing  any  work  in  any  one  of  those  days,  they  were  «<ie  day,  thev 
to  forfdt  and  pay  U.  each,  as  a  penalty  for  their  negligence  ^  and  third,  fcJTa^jSiiSty^If 
they  were  fmt  required  to  work  the  whole  d^,  but  to  do  such  quantity  ij. .  t£^were 
of  work  as  was  equal  to  a  full  day's  work,  and  as  soon  atf  that  was  not  rsqoired  to 
accomplished,  they  were  to  be  at  liberty  to  go  where  they  pleased.  JJ*y^£jJ^^ 
Under  this  agfeemeat  the  pauper  served  a  year,  and  the  question  was,  luch  quantity  of 
whether  by  such  service  he  gained  a  settlement  in  the  parish  in  which  work  as  was 

the  colliery  was  situated.  W*  *°  »  ^ 

^  day'i  work,  and 

as  toon  as  that 
J.  fVUUvm,  .for  the  defendants,  contended,  that  the  exceptions,  re-  was  acconplish- 
servations,  and  penalties  in  the  contract,  vitiated  the  settlement  j  and  jj*  ^^%^^  '** 
he  cited  A«xv.£^teaioad,  as  precisely  in  point.  g^w^iere^jT 

pleased  ;  and 
Tindot,  contri^  contended,   that  the  last  clause  of  the  agreement  though  there  was 
which  provided,  « that  nothing  herein  contained  shall  alter,  bind,  or  J^j^rilSkJion 
affect  the  legal  remedies  which  asnally  belong  to  masters  and  servants,  of  the  Justices 
or  in  any  respect  have  relation    to  the  jurisdiction  of  magistrates  in   ju  ease  of  »ny 
cases  of  disputes  between  them,"  must  be  taken  in  connexion  witli  the  th»t*his*wM  an 
previoos  agreement,  to  work  absolutely  for  a  whole  year,  and  if  so,  exceptive  con- 
the  pauper  would  have  gained  a  settlement  by  serving  under  it.  tract,  and  that 

a  workman  who 
had  served  under 
Arbott,  C.  J.— I  am  of  oplnioa  that  the  paaper  did  not  gain  a  settle-  it  tor  one  whole 
meat  nnder  this  agreement.    It  is  an  exceptive  contract,  which  com-  ^^f^r.  ^^^  P^^ 
pletely  negatives  the  idea  of  a  yearly  hiring  and  service.     The  last  J^neiiS!!**  * 
ctonse  of  the  agreement  cannot  control  its  previous  stipulations,  and 
indeed  there    b  no  connexion  between   the  last    and  the  preceding 
clauses.    The  mode  of  punishment  for  any  breach  of  contract  is  stipu- 
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itt  iMiited  werp  dies  of  ttrtqptive  coiitntftBi.  at  the  wfj 
teiiiis  of  tbem  ^qmsdy  imported.  Heie  tbera  was  09 
tiprets  exception.  There  is  no  linutatton  as  to  aiqr  mmif 
ber  of  hours  duriiq;  Mrhicb  die  paoper  sb^uld  woik  eacU 
day.  To  constnie  this  ao  exceptive  contract,  the  exceptioD 
nmst  appear  on, the  fiiice  of  Ae  instnunent  itself.  If  by 
Ae  custom  of  trade,  or  the  ordinary  manner  m  which  ser-» 
▼ants  are  employed,  the  servant  is  required  only  to  woik 
Gsrtam  hours  in  the  day^  that  would  not  constitute  an  ex* 


lated  for  between  the  parties  tfaenuelvciy  aad  leperwdes  tiie  ooatiel 
which  the  magistretes  in  odier  cases  woidd  have  over  Ured  servaats. 
Under  thb  agreement,  the  magbtralies  eoaU  net  peaUi  the  panpes 
for  leafing  the  service,  which  cTeat  is  eonlanplated  by  tiie  partia% 
who  agree,  tiiat  fbr  any  deAmlt,  the  senrant  shatt  pay  certain  fines 
or  penalties  for  negleeting  his  work;  I  Ihiak  thb  case  cannot  be 
distingnished  from  Rexr.  Edgmmd.  There,  the  paapeiv  in  annsfcdsnii 
tlon  of  weekly  wages,  agreed  to  serve  a  brl^layer  ibr  tksce  yean^ 
bat  In  case  be  should  nei^eet  his  master's  bosiness,  or  lose  any  tiaM 
en  Us  own  aceooat  hi  aay  one  week  daring  the  first  year^  ttaiy  that 
bis  master  shoald  deduct,  from  his  weekly  wages^  la  proportion  to  aair 
over-work,  which  the  panper  might  do  in  any  one  waek.  There  were 
shnOar  stipolations  fi>r  the  second  and  fiiiid  years  of  the  tsim}  and 
it  was  also  agreed,  that  hi  case  they  oonld  not  woric  thrsegb  severity 
of  weather,  fai  any  one  year  in  the  winter  time,  then,  that  the  mas* 
Uat  sbonld  pay  no  wages  doring  that  time,  bnt  sbontd  permit  the  pa» 
per  to  employ  himself  fai  any  otiier  bnsinoss.  The  Court  behl,  that 
these  were  express  exceptions  In  the  contract,  and  that  the  panper  did 
not  gain  a  settlement  by  serving  for  a  year  nnder  it  That  case  Is 
Erectly  In  pobit  vritfa  the  present.  It  hi  manlAst,  that  hese  the  panper 
is  not  to  be  under  the  control  of  the  master  for  the  whide  of  every 
day. 

Batlbt,  J.^The  pauper  in  t^  case,  fin*  any  tiling  that  ^ipean» 
might  have  worked  fi>r  any  other  master  during  tiie  year;  lor  if  by 
tetraordinary  strengtii  and  skill,  he  did  a  quantity  of  work,  whka 
should  be  equal  to  a  day's  work,  he  was  at  liberty  afterwards  to  do 
what  he  pleased.  In  addition  to  Rfte  v.  fitf^rmoad,  Rev  t.  Nerf/k  NtMey  Is 
also  in  point,  where  the  stipulation  was,  that  the  panper  should  work 
twelve  hours  each  day  for  ^^e  years,  as  a  weekly  servant;  aad  that  was 
held  to  be  an  exception  which  destroyed  tiie  settiement 

Bbst,  J.  (a).— The  stipulation  In  this  case.  Is,  to  dir  a  certafis  quan- 
tity of  woik  during  each  day,  and  as  soon  as  the  work  Is 
the  control  of  the  master  ceases. 

Order  of  Sessioas 

(•)  Bokoffd^  J«  WM  abtCBt. 


TBXNITT  TBBVt  veFBTH  OBO^  iV. 

caption  (ay    In  tlmost  everj  contract  tbero  mqit  be  i 

eneptioM  implkd;  as  for  hiilaiice;  aippos^  a  clerk  em* 

pfeyed  in  a  mttrchwfa  counlingJKMiM  at  a  yearly  aaliMryi     neKi»^ 

Ae  hours  of  rest  would  not  render  k  an  exceptive  eontractf  «     ^n» 

In  the  present  case,  it  was  quite  obYions,  that  the  stipula-    «c  &vna« 

tidn  as  to  the  number  of  hours  duiaQg  which  the  pauper 

was  to  work|  was  merely  introduced  as  n  mode  of  calculate 

ing  the  wages.     The  hiring  was  general,   but  the  mode 

m  wlttdi  the  wages  were  to  be  paid^  and  tbe  work  per- 

fermed,  was  special.    The-atipulatioaa  intaoduoed  coaU  nal 

control  the  original  unqualified  hiring  fior  nyear«    Itwaa 

clear  that  die  pauper  could  not  have  left  his  nMfeer's  mk 

woe,  and  the  spedal^  provision  saving  the  ordinary  jwisdie-* 

tion  of  the  Justices  vras  quite  decisive  to  negative  this  aa 

im  exceptive  hiring. 

'  Tindal,  oontri,  conlendedi  that  this  wa^  an  exeaptiva 
contmcty  plainlj  manifested  by  tbe  stipulation  as  to  the 
quantity  of  labour  whidi  was  to  constitute  a  dixy's  wodu 
Suppose  the  pauper,  as  acf^ii  as  be  had  performed  fonrt<wa 
houra  labour,  refused  to  do  anymorey  could  he  be  comr 
p^edy  by  the  interposiliea  of  a  amgyslrate,  to  work  anj 
longer  ?  If  not,  than  there  was  M  exiception  in  tbe  conr 
tmct  which  destroyad  tiie  notioa.  pf  a  conditional  hinn|^ 
and  no  settlement  could  be  gamed.  The  principle  on 
which  l{exv.£i%nmidwa#decided»  most  govern  this  case. 
An  original  hirit«  for  a  year,  will  not  over-ride  the  subpep 
quent  excei^oos.  IniZeflRV^Ailgmead  .there  never  was  an 
ordinal  hiring  for  a  year,  and  yet  tbe  stipulation  in  tint 
case  for  absence  from  work  during  frost,  was  held  to  renr 
dsr  it  an  elective  coatract»  «id  defeat  the  settlemeptu 
That  stipuktion  is  simihr  to  the  provision  here,  respecting 
the  repairs  of  die  machinery  for  working  the  colliery*  But 
Eix  V.  Gai&h€ad  is  a  decisive  authori^  against  the  settie- 
ment.  In  that,  tiie  stipdations  were  nearly  similar  to  those 
in  the  present  case,  and  the  Court  held,  that  Rex  v.  Edg;^ 

(•)VUIeBanr.S.C.eri.    lD0Bgl.39S.    l  Barn.  &  Aid.  SSf. 
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182S1  fnond  was  not  distinguishable  from  it    If  those  two  caae^ 

^'^^'^^  were  properly  decided;  they  must  govern  this,  and  con- 

V.  "^  sequently  the  order  of  Sessions  must  be  quashed.    He  also 

UHkl^Aim  «'eKedonBexv.Nbr<ANtftfcy(a> 
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'  The  CotBT  took  time  to  consider  of  the  case,  and  judg^ 
ment  was  now  delivered  by 

'  Bayley;  J. — The  only  question  in  this  ease  is,  whedier 
die  hiring  was  conditional  or  exceptive.    Many  cases  of  a 
nature  sioiilar.  to  the  present,  are  to  be  found  in  the  books^ 
and  the  distinction  between  them  is  certainly  subtk,  and  al 
first  sight  not  easily  discernible.    But,  advertbg  to  them 
in  an  aggregate  view, ^ the  real  distinction  seems  to  be  this; 
where  the  bargain  is  originally  made  for  m  entire  year,  and 
terms  are  introduced  indicating  a  continuance  of  the  rela- 
tion of  master  and  servant  clurihg  tht  whole  year,  .but  there 
is  also  a  provision^  that  in  a  given  event  it  shall  be  in  the 
power  of  either  party  to  suspend  or  terminate  die  service 
for  a  part  of  the  year ;  still,  if  the  service  is  in  fact  per* 
formed  during  the  whole,  year^    and  neither  party  avails 
himsdf  of  the  condition,  a  settlement  is  gained.    For  this 
purpose,  a  conditional  hiring  is  the  same  as  an  absolute 
hirmg,  if  the  condition  is  not  acted  upon.   'But  where  by 
the  terms  of  the  bargain,  the  relation  of  master  and  servant 
will  not  subsist  during  a  whole  year,  without  some  furdier 
arrangement  being  made  between  theparties,  the  hiring  is 
Exceptive,  and  therefore  where  the  agreement  is.  to  exclude 
tiays  or  hours  from  the  service,  that  is. an  exceptive  hiring. 
It  was  contended,  m  ailment,  that  .both  days  and  hours 
were  excluded  from  the  service  in  this  case,  by  the  terms 
of  the  agreement,  but  we  are  of  a  difierent.  opinion.    Tlie 
pauper  was  hired  by  indenture,  and  the  agreement  was,  that 
the  master  should  pay  Is*  lOd.  for  every  good  day's  work 
not  exceeding  fourteen  hours,  and  2d.  per  day  more  wbea 
that  time  was  exceeded.      It  was  argued,    that  by  thai 

(a)6T.  R.si. 
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agrieementy  the  pauper  was  at  liberty  to  absent  himself  from        182S. 

work  at  the  termination  of  the  fourteen  hours,  and  that  the 

master  oould  not  compel  him  to  work  beyond  that  limited 

period.    But  we  are  of  opinion  that  the  period  of  work  _      '^^ 

Inhabitants 
was  mentioned  only  as  the  measure  of  wages,,  that  the     of  Bvkbb. 

contract  does  not  impose  any  limit  upon  the  work,  which 
ought  to  be  reasonably  exacted  by  the  master ;  and  that  the  *  J9 
relation  of  master  and  servant  continued  throughout  the 
whole  twenty-four  hours.  With  respect  to  the  forfeitures, 
we  are  also  of  opinion  that  the  pauper  was  not  at  liberty 
upon  the  payment  of  them,  to  withdraw  himsdf  from  his 
work  as  he  thought  proper,  bnt  that  they  were  mentioned 
merely  with  the  view  of  compelling  uninterrupted  attend- 
ance ;  and  this  view  of  the  case  is  strongly  corroborated 
by  the  subsequent  stipulation,  that  nothing  expressed  in 
the  indenture  should  be  so  construed  as  to  abridge  the 
ordinary  jurisdiction  of  the  magistrates.  The  clause  re- 
lating to  the  repair  of  the  machinery  has  also  been  relied 
upon  in  favor  of  the  appellants,  and  undoubtedly  if  that 
can  be  considered  as  an  exception,  this  was  a  contract,  not 
for  an  entire  year,  but  for  a  year,  minus  seven  days.  We  are, 
however,  of  opinion,  that  it  cannot  be  so  considered,  but 
that  this  was  a  contract  for  a  year,  with  power  to  the  mas- 
ter to  stop  the  work,  if  he  should  think  right  to  do  so.  If 
he  had  done  so,  the  question  for  our  consideration  would 
have  been  different,  but  that  fact  is  not  found  by  the  case, 
and  therefore  this  was  a  bargain  for  a  year,  with  liberty  to 
suspend  the  service,  and  was  consequently  a  conditional,  . 
not  an  exceptive  hiring.  The  distinction  between  a  con- 
dition and  an  exception  will  be  found  consistent  with  all 
the  decisions  upon  this  subject.  Wherever  it  has  been  held 
that  a  servant  having  liberty  to  absent  himself  is  not  entitled 
to  a  settlement,  it  will  be  found,  either  that  be  had  in  fact 
taken  advantage  of  that  liberty,  or  that  the  time  was  by 
necessity  excepted  out  of  the  original  contract.  But  nei- 
ther of  those  alternatives  is  found  here ;  this  therefore  is  a 
conditbnal  hiring,  and  as  the  condition  has  not  been  acted 

VOL.  111.  V. 
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.1829.        upon,  the  paaper  has  gained  •  settlemeDt  in  Byfttr.    The 

""^^yf^-^      order  of  SessioM  consequeotly  was  correct,  and  Biiist  be 

"*?'*"     confirmed. 

,      The  Order  confirmed  {a\ 

Inhabitants 

0fBTKBR.         (a)  Vide  «  Bott.  «11.  8ir.     Bimr.  S.  C  «80. 4».  753.    lDongl.S9U 

lEut,  S99.    lB.^A.af«.    Sld.5fO.    lM.«c^.6tt.    3ld.t99. 


The  KiNo  r.  The  Inhabitants  of  Bawbuboh.  . 

Where  a  pa-     X  WO  Justices,   by  order,  removed  William  Peoi  from 
^MYoond  by  Si.  Andrew's,  in  Norwich,  to  Bawburgh,  in  Norfolk,  und  the 
imd  th?  Older  Sessions,   on  appeal,  confirmed  the  order,  subject  to  the 
was  referred     opinion  of  this  Court,  on  the  following  case : — 
dentures,  bat       The  pauper  IS  an  illegitimate  child,  bom  in  Great  MeU 
thereof^Heidt  '^"^  ^^  Norfolk.    By  indenture  of   apprenticeship,  dated 
dratales  ^re  ^^*^^y»  ^^^^f  he  was  bound  apprentice  to  fieiiry  Sopy, 
▼oidby566.3.  a  bricklayer,  atBawburgh,  for  seiren  years.    The  indenture 
^  5,  and  con-  was  executed  by  the  churchwardens  and  overseers  of  Great 
tikme1it°by^*'  Jlfeftoii,  by  Sapjf,  and  by  the  pauper,  attested  by  the  clerk  of 
service  under  the  magistrates ;  and  beneath  the  signatures  of  those  parties 
was  a  consent  by  two  magistrates  to  the  binding,  but  the 
signatures  of  the  latter  were  not  attested,  nor  did  it  appear 
whether  they  were  afiixed  before,  or  after,  the  execution  of 
the  mdenture  by  the  other  parties.    The  magistrates'  order 
for  the  binding  was  regular,  and  was  referred  to  in  the  in- 
denture, but  not  by  the  date  thereof*    The  indenture  bore 
no  stamp.    Ten  pounds  were  paid  by  the  parish  officers  of 
Great  Melton,  fo  Sapy,  as  a  premium  for  the  binding.   Tlie 
pauper  resided  with  SajH/,  and  served  him  under  the  ap- 
prenticeship for  upwards  of  a  twelvemonth,  when  Sapj^ 
failed,   and  the  pauper,  with  his  consent,  left  him,  and 
worked  and  lodged  with  another  master^  at  Bawburgh,  for 
more  than  forty  days,  and  finally  became  chargeable  to  that 
parish.    The  question  for  the  opinion  of  the  Court  is,  wh«* 
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ihcr  the  indeDtore  of  appreoticediip  was  a  valid  onej  hf       1823. 


the  statute  56  Geo.  3.  c.  139*  and  as  soch  conferred  a  set- 
tieneiit  by  hadeiitiire  and  service  under  it.  «. 

The 

INBABITAIIX* 

Martyatt,  in  support  of  the  order  of   Sessions.     The  ^ 

first  objection  is,  that  the  indenture  does  not  specify  the 
date  of  the  magistrates'  order  of  apprenticeship.  Now, 
section  1  of  66  Geo.  3«  c.  139y  does  not  require  that  the 
indenture  shall  set  out  the  date  of  the  magistrates*  order  in 
foil,  it  is  only  to  be  referred  to;  and  therefore  theomis- 
aion  of  the  date  will  not  afford  a  ground  for  defeating  the 
settlement,  and  will  not  necessarily  avoid  the  indenture,  al- 
Ihovgh  the  5tb  section  requires  it  to  be  signed,  **  us  her^ 
inbefore  directed."  Thpre  is  no  previous  direction  that  it 
shall  be  signed  when  the  order  is  dated,  setting  out  that 
date,  and  as  the  word  **  hereinbefore*'  restrains  the  mode 
of  signature  to  the  previous  enactments,  and  yet  cannot  be 
rejected,  although  there  are  no  such  previous  enactments, 
this  omissiou  cannot  be  held  to  avoid  the  instrument.  This 
principle  has  been  expressly  laid  down  with  feferenc^  to 
leases.  Doe  v.  Godwin  (a),  and  there  is  no  reason  why  it 
should  not  equally  apply  to  the  instrument  iq  this  case. 
The  Court  will  presume,  that  the  magistrates  have  strictly 
discharged  their  duty,  unless  the  contrary  is  shewn;  and 
the  contrary  is  not  shewn  here.  He  was  proceeding  to  tlie 
other  points  intended  to  be  raised  in  the  case,  when 

The  Court  interposed,  and,  without  hearing  Robinson, 
contrd,  proceeded  to  give  judgment. 

Bavlbt,  J.-*^It  is  not  necessary  to  hear  any  further  ar- 
gument, because  it  is  quite  clear  by  the  first  and  fifth  sec- 
tions of  the  statute,  that  the  indenture  is  void,  for  not 
setting  out  the  date  of  the  magistrates'  order  of  appren- 
ticeship. With  reference  to  this  point,  the  first  section 
provides,  that  ''  such  order  shall  be  referred  to  by  the  date 

'  (a)  4  M.  &  8.  f  65. 
Y   2 


340  GASES  IN   THE   klN6*S  BENCtt, 

182d.       thereof,  and  the  names  of  the  said  Jastiees^  in  the  indenture  of 
y^^v^^      apprenticeship/'  With  this  requisite/  tlie  indenture  does  not 
The  Kino     comply,  and  therefore  it  is  in  this  respect  clearly  voidable. 
Tbe         The  fifth  section  goes  on  to  declare,  that  ''  no  setdement 
NHABjTAMTB  ^j^^jj  j^  gained  by  reason  of  such  apprenticeship,  unless 
6AWBCRGH.   ^^^  Qjjgj.  gjjj^ii  |,g  made,  and  such  allowances  of  such  in- 
denture shdl  be  signed,  sfs  hereinbefore  directed."    The 
word  *'  such/'  as  here  introduced,  is  by  no  means  an  im- 
material word,  but  evidently    implies,   that  no  indenture 
shall  be  valid  to  confer  a  settlement,  except  such  an  one  in 
all  respects  as  the  preceding  section   has  described.    This 
is  not  such  an  indenture,  and  therefore  by  the  very  ex- 
pressions of  the  statute  it  is  inecessarily  and  absolutely  void. 
Upon  this  single  point,  therefore,  without  reference  to  the 
other  objections,  I  am  of  opinion,  that  no  settlement  has 
been  gained   by  service  under  this  indenture,  and  conse- 
quently the  order  of  removal,  and  the  subsequent  order  of 
Sessions  must  be  quashed.  ^ 

Best,  J.,  concurred  (a). 

Orders  quashed. 

(a)  Holroyd,  J.,  was  absent  at  the  Old  Bailey. 


The  Kino  v.  The  Inhabitants  of  Lambeth. 

Where  an  ap-    X  HE  order  of  removal  in  this  case  was  dated  on  tbe 
fe^ed  at  the*  o^  April \  on  the  first  day  of  the  ensuing  Sessions,  which 

Spited  antU   ^^^  ^^  ^^^  of  Jptii,  the  appellants  entered  and  respited 

the  Midrnmrner  their  appeal,  and  the  order  of  respite  was  dated  on  that  day. 

Sessions,  and     >^  r 

oo  the  S4th      On  the  24h  June,  a  copy  of  the  order  of  respite  was  served 

tiie^oitre? of    "P^^  ^^^  respondents,  but  no  notice  of  trying  the  appeal  was 

respite  was      given.    The  appeal  stood  in  the  paper  for  trial  at  the  next 

served  on  the  '^  "^"^  ^  '^  . 

respondents, 

without  any  notice  of  trial,  and  the  respondenU  appeared  at  the  following  Sessions  in 

Jidy/— Held,  that  the  Sesaions  were  bound  to  hear  the  appeal,  though  no  other  notice 

of  trying  the  appeal  had  been  given  than  the  service  of  the  order  of  respite. 
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Se«sioo8«  in  Jufy,  at  wbkh  botb  parties  appeared/  bat  the       1893. 
n39poQdent8  declined  going  into  their  caae,  objectiogy  that      ^^^v*^^ 
as  no  notice  of  trial  bad  been  given,  they  were  not  bound     Thc^KiH© 
to  appear  and  try,  a^d  the  appea],  in  point  of  practice,         '^^ 
could  not    be  heard ;   they  contended  that  there  was,  in  of  Lamrbtb. 
fact,  no  appeal  before  the  Court,  and  claimed  to  have  the 
order  of  removal  confirmed.     The  Justices   bdng  x>f  opi«« 
nion,  that  the  objection  was  well  founded,   confirmed  the 
order,  subject  to  the  opinion  0/  the  Court,  upon  ^e  pojpt 
of  practice^ 

.  G.  Crosg,  in  support  of  the  order  of  Sessions.  The 
respondents  having  received  no  notice  whatever  of  .appeal^ 
were  not  bound  to  appear  and  support  the  order  of  re- 
moval, and  consequently  there  was  iu  fact  00  appe^,  find, 
the  Sessions  had  no  alternative  hut  to  confirm  the  Justice's 
order.  The  appellants  entered  and  respited  the  appeal  at 
the  first  Sessions  under  the  authority  of  the  statute  9  Geo.  1. 
c.  7.  s.  8.,  and  the  service  of  the  order  of  respite,  waa 
merely  a  part  of  that  proceeding,  and  did  not  at  all  obviate 
the  necessity  of  giving  a  reasonable  notice  of  the  appeal 
itself,  and  their  intention  to  try  at  the  next  Sessions.  Thq 
notice  of  app^  was  necessary  long  before  that  statute  was 
passed,  and  the  want  of  it  has  been  held  to  be  good  ground 
for  the  Sessions  to  disqiiss  the  appeal.  Rex  v.  Stroud  {a),  and 
Rex  V.  Bticks  (b),  in  which  latter  case,  Lawrence,  J.,  com- 
menting upon  that  statute,  declares^  that  it  leaves  the  ne- 
cessity of  the  notice  of  appeal  precisely  the  same  as  it  was 
before  that  statute  had  passed.  [Best,  J.  Was  not  the  or- 
der of  respite  in  eflfect  a  notice  of  appeal,  as  in  this  Court 
an  order  of  Nisi  Prius,  making  a  cause  a  remanet,  super- 
sedes the  necessity  of  a  fresh  notice  of  trial  ?  (c)]  In  this 
case  there  never  was  any  notice  of  appeal  at  all,  for  the 
order  of  respite  cannot  be* considered  as  a  nptice  that  the 
appellants  mean  to  try.    This   mode  of   proceeding  wa? 

(a)  1  Str.  815.  (c)  Shepherd    v.   Butler^   ant^, 

{b)  3  East,  343.  vol.  i.  p.  |5. 
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1623.       likely  to  be  prejikKciai  to  the  respoodeDts,  because^  if  tbey 
>^^^^^^     htti  aecepted  this  notice  as  a  suffident  notice  of  trial,  and 

The  Kino    j,^  appeared  to  try,  and  the  appellants  had  absented  them- 

The         selves,  the  respondents  could  not  have  been  aUowed  their 

of  Lambeth,  costs;  for  the  8  &  9ffil.  S.  c.  SO.  s.  3.  empowers  the 

Sessions  to  award  costs  only,  upon  proof  made  before  them 

6f  a  notice  of  appeal  having  been  given,  which  the  respon- 

i  dents  certainly  would  not  have  been  b  a  situation  to  prove* 

[Bayl^fJ.  Then,  as  the  respondents  did  not  appear  at 
the  Sessions,  either  for  the  purpose  of  trying  the  appeal, 
or  of  applying  for  their  costs,  (and  the  last  argument  would 
assume,  that  they  did  appear  for  neither  of  those  purposes,) 
why  did  they  appear  at  allf]  The  respondents  appeared 
in  order  to  enquire  in  what  stage  the  appeal  really  was,  for 
of  that  they  were  necessarily  ignorant.  [Bayley,  J.  The 
^  respondents  did  appear,  which  they  would  not  have  done 
had  they  not  received  the  order  of  respite ;  and  therefore  it 
is  clear  that  they  treated  that  order  as  a  valid  notice  of  trial. 
Then  ou^t  they  afterwards  to  turn  round  and  treat  it  as 
a  nullity  ?]  It  was  iir  fact,  and  accoi*ding  to  the  rules  of 
Sessions  practise,  a  nullity ;  it  is  perfectly  new  to  consider 
an  order  of  respite  as  equivalent  to  a  notice  of  trial.  It 
never  has  been  so  considered;  therefore  the  respondents 
have  had  no  notice  of  trial,  and  the  Sessions  being  on  that 
ground  authorized  to  dismiss  the  appeal,  their  order  must 
be  confirmed. 

Marett,  contri,  was  stopped  by  the  Court. 

Batley,  J. — I  am  quite  satisfied,  that  the  service  of 
the  order  of  respite,  served,  as  it  was,  more  than  two 
months  after  the  date  of  the  order  itself,  was  a  good  sub* 
stantial  notice  of  trial  for  the  next  Sessions.  The  respon- 
dents could  not  possibly  understand  it  in  any  other  light, 
nor  could  the  appellants  have  served  it  for  any  other  pur- 
pose.    The  appeal,   therefore,  has  been  improperly  dis- 


TKIKITT  TBRH,  FOURTH  GEO.  IT,  34S 

miaied^  andjtMtice  requires  that  it  riiould  go  down  to  the        ia23. 

Setsioiu  to  be  heard  upon  tKe  rnc^t^.  ^^^v-^«^ 

The  KiH* 

Bbst,  J.  (a)  concunred*  ,     ^« 

Order  of  Sessions  quashed.      ^  hAUBwtm. 
(«)  Htflrvftf,  J.  was  abicpt. 


The  King  v.  The  Inhabitants  of  St.  Pancbas,  in 
Middlesex. 

J3  Y  an  order  of  two  Justices^  Kitty,  the  wife  of  William  Tke  S5  Gm.  5. 

Buchan,  was  removed  from  Lambeth,  in  the  county  of  Siir-  does  not*  pre- 

rey,  to  St.  Pancras,  in  the  county  of  Middlesex,  as  the  place  JJ^  * J3rin" 

of  her  last  settlement.    Tlie  Sessions,  on  appeal,  confirmed  ?  settlemeDt 

the  order,  subject  the  opmion  of  this  Court,  on  the  follow«-  pablic  paro- 
chial taxes  in 
>ngcase:—  p-pecrofa 

The  husband  of  die  pauper  occupied  a  house  m  Thorn*  ^e"n«nt«*o«« 

haugh  Street,  in  the  parish  of  St.  Pancras,  and  resided  in  value  of  lo/.; 

the  same  for  a  period  not  exceeding  nine  months,  and  sub-  u  no  residence 

•equently  to  the  2d  day  of  July,  1819,  at  the  yearly  rent  and  y'JI^*  "jJ^^J^ 

iralue  of  80/.;   and  during  such  occupation,  was  regularly  qiured  by 

rated  by,  and  paid  a  poor  rate  to,  the  parish  of  5*^.  Pancras, 

as  such  occupier  of  the  said  house.    Tlie  question  for  the 

opinion   of  the  Court  is,  whether  the   pauper's   husband 

gained  a  settlement  in  the  parish  of  St.  Pancras,  by  being  so 

rated  at,  and  paying  his  share  towards,  the  public  taxes  and 

levies  of  the  said  parish,  under  the  5  &  4  ^.  ^  ilf.  c.  1 1. 

s.  6,  and  35  Geo.  3.  c.  101.  s.  4. 

Cowley,  in  support  of  the  order  of  Sessions.    The  ques-  • 
tion  is,  whether  the  3  8c  4  ^.  ^  ilf.  c.  1 1.  is  or  is  not  abso- 
lutely repealed  by  35  Geo.  3.  c.  101.    If  it  be  not,  then  it 
it  clear  that  in  this  case  the  pauper  gained  a  settlement 
under  the  circumstances  above   mentioned.      By  s.  6.  of 
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1823.        3h  4fV.SfM.it  i»  enacted,  "  That  any  penon  iM>ming  to 
inhabit  in  any  parish  chaiged  vith  and  paying  his  share 
.      V.  towards  the  public  taxes  of  the  said  parish,  shall  gam  a 

Inhabitants  ^ttlement."    Standing  alone,  it  is  quite  clear,  diat  under 
St.  Pan      •    ^^^'^^^'^^  ^  settlement  might  be  gained  by  paying  rates  or 
in  taxes  in  respect  of  a  tenement  of  any  value  whatever.  What 

then  is  the  effect  of  35  Geo.  3.  c.  101  i  ^o  more  thani  to 
limit  the  operation  of  the  previous  act  as  to  the  value  of 
the  tenement.  By  section  4.  it  is  enacted,  "  That  no  person 
shall  gain  a  settlement  by  being  chaiged  with  and  paying  his 
share  towards  the  public  taxes  or  levies  of  the  said  parish, 
for,  or  on  account,  or  in  respect  of  any  tenement,  not  being 
>  of  the  value  of  10/."  It  is  quite  obvious  that  the  operation 
of  this  latter  statute  is  not  to  repeal  the  former,  but  merely 
to  limit  it  to  tenements  which  are  of  the  value  of  10/.  and 
upwards.  A  settlement  therefore  may  still  be  gained  by  the 
payment  of  rates  in  respect  of  tenements.  Undoubtedly  io 
Rex  y.  Idiiigton  (a),  Lord  Kenyon  said,  that  the  legislature 
in  passing  the  35  Geo.  3.  intended  to  make  an  end  of  this 
head  of  settlement  in  future ;  but  that  was  an  obiter  dictum. 
It  is  true  also  that  in  Rex  v.  Penryn  (6),  Lord  Ellenborough 
expressed  himself  to  the  same  effect ;  but  Abbott,  J.  in  that . 
case  seemed  to  be  of  opinion  that  the  operation  of  the  statute 
was  merely  to  prevent  the  acquisition  of  settlements  by  "  pay- 
ing rates  for  tenements  of  very  small  value."  In  Rex  v.  Chesr 
hunt  (c),  it  was  decided,  that  a  person  residing  on  a  tenement 
of  more  than  10/.  annual  value,  could  not  gain  a  settlement* 
except  by  paying  rates.  Tliere,  however,  the  pauper  was 
a  servant  of  the  crown,  and  resided  on  a  tenement  belong- 
ing to  the  public,  and  consequently  could  not  gain  a  set- 
tlement by  such  residence.  Tiiere  being  nothing  in  the 
35  Geo.  3.  which  expressly  takes  away  the  settlement  by 
paying  rates  or  taxes,  the  decision  of  the  Sessions  was  rigl^t. 
The  statute  69  Geo,  3.  c.  101.  has  no  reference  whatever  to 
this  question,  because  that  act  is  confined  solely  to  settle- 
ments by  renting  tenements. 

(a)  1  East,  283.  (6)  5  M.  Si  S.  443.  (c)  1 B.  &  A.  473* 
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BamemaU,  cxmtri,  contended,    that    the    operatioD  of       1823» 
35  Geo.  S.  c.  101.  was  altogether  to  do  away  with  the  head     ,^J^^ 
of  settlement  by  the  payment  of  rates  and  taxes.    Prior  to  «. 

that  statute  the  settlement  by  payment  of  rates  and  taxes  xwHA^TAwxt 
was  never  had  recourse  to  unless  the  pauper  rented  a  tene-  -  «?!„«,. 
ment  of  Jess  than  10/.  annual  value;  therefore,  when  it  was  ^  in 
enapted,  that  no  settlement  could  be  gained  by  paying  rates  ^"^''^■•"^r 
or  taxes  for  such  a  tenement,  it  was  obvious  that  the  legist 
Jature  intended  to  put  an  end  to  that  head  of  settlement. 
This  was  the  opinion  of  Lord  Kenyan  in  Rex  v.  Islington, 
and  of  Lord  ElUnborough  in  Rex  v.  Penryn.  It  was  ob- 
servable, that  Mr.  East,  the  reputed  author  of  this  statute^ 
m  his  report  of  the  first«mentioned  case,  added  a  note  to 
the  text,  without  intimating  any  disapprobation  of  what  wns 
stated  by  the  Chief  Justice.  Indeed,  Lord  EUenborough  in 
the  latter  case,  expressed  a  decided  opinion  upon  the  sub*- 
ject.  His  Jx>rdship  said,  ''This  enactment  was  undoubtedly 
meant  to  abrogate  this  head  of  settlement,  and  the  ai(tho- 
rities  upon  it,  which,  perhaps,  had  been  carried  to  some 
degree  of  absurdity.  Lord  Kenyan  appears  to  have  con* 
sid^red  the  operation  of  the  .act;  and  I  am  glad  that  we 
h^ve  l^is  authority  for  it.  If  this  construction  of  Lord  Ken^ 
yon  had  npt  been  felt  to  be  the  correct  one^  I  doubt  not 
that  we  should  have  had  sonie  observation  upon  it  from  the 
learned  Reporter,  with  whom  the  act  originated,  and  which 
is  generally  known  by  his  name."  The  59  Geo.  S.  so  far 
from  being  beside  the  present  question,  afforded  a  very 
strong  argument  in  favour  of  the  construction  now  relied 
on,  for  although  that  statute  appeared  from  the  preamble  tp 
be  confined  to  set^ements  gained  by  the  renting  of  tene^ 
ments,  yet  it  enacted,  ''  That  no  person  shall  acquire  a  set- 
tlement by  or  by  reason  of  dwelling  for  forty  days  in  any 
tenement,  unless  it  be  held  for  the  term  of  one  whole  year, 
and  the  rent  paid  for  a  year,  &c/'  If,  therefore,  a  settle- 
ment might  be  gained  in  every  case  by  paying  the  smallest 
amount  of  rates,  although  the  tenement  might  not  be  held 
for  a  year,  and  although  no  rent  was  paid,  a  pauper  might 


i4^  (CAfStB  l»  T&B   KliroV  BENCH, 

1823.       fie  said  to  gain  a  settlement  by  reason  of  dwelling  on  a  tene- 
ment, and  this  statute  would  be  repealed  bv  implication. 


llie  KiMO 

V. 

XifBA»TANTt      "^^  CouBT  took  time  to  consider  the  case,  and 

of 

in  '  Batfley,  J«  now  delivered  judgment.  The  question  raised 
Mmputkx.  Jq  argument  in  this  case  was,  whether  the  right  to  gain 
a  settlement,  by  being  rated  and  paying  taxes,  was  still  sub* 
sbting  at  the  time  the  pauper's  hnsband  was  rated  and  paid ; 
the  tenement  which  he  occupied  being  of  the  yearly  value  of 
10/.  or  upwards.  It  is  clear  that  the  husband  could  not  gain 
a  settlement  by  renting  the  tenement,  because  he  had  not 
been  in  the  occupation  of  it  during  the  period  of  one  whole 
year,  as  required  by  the  statute  59  Geo.  3.  c.  50.  For  the 
purpose  of  deciding  the  question,  we  must  advert  to  the 
language  of  35  Geo.  3.  c.  101 .  s.  4.  by  which  it  is  enacted, 
^  That  no  person  or  persons  whatsoever,  who  shall  come 
into  any  parish,  township,  or  place,  shall  gain  a  settlement 
in  such  parish,  township,  or  place^  by  being  charged  with 
and  paying  his,  her,  or  their  share  towards  the  public  taxes 
of  the  said  parish,  township,  or  place,  for,  and  on  account, 
or  in  respect  of  any  tenement  or  tenements,  not  being  of  the  » 
yearly  value  of  10/.;"  and  it  was  argued,  that  this  head  of 
settlement  was  entirely  destroyed  by  that  section.  We  must 
consider  what  was  the  state  of  the  law  upon  this  subject 
before  the  35  Geo,  3.  passed.  As  tlie  law  then  stood,  a 
person  rated  and  paying  taxes  for  a  tenement,  whatever 
might  be  its  value,  thereby  acquired  a  settlement.  In  such 
case  the  parish  was  considered  as  having  adopted  him  as  one 
of  their  parishioners.  In  most  instances,  where  the  tene- 
ment was  of  the  annual  value  of  10/.,  the  occupier  would 
gain  a  settlement  on  other  grounds.  During  the  argument, 
however,  one  instance  was  referred  to,  in  which  a  party 
occupying  such  a  tenement  would  not  acquire  a  settlement, 
nnless  on  the  ground  of  paying  rates.  That  was  the  case 
of  Rex  V.  Cheshunt,  where  tlie  pauper  was  living  in  a  house 
belonging  to  the  king>  as  a  servant  of  the  public.    It  is  to 
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be  observed,  that  ihe  words  df  flie  section  to  wUch  I  have'      iMa^ 
referred,  do  not  in  terms  import  an  intention  on  tbfe  part  of      ^'^'^/^^ 
the  legislature  to  abolish  this  head  of  settlement  altogether.     ^^^^<"* 
Hey  are  clearly  qualified,  and  ap[dy  in  direct  terms  to  tene-  ,    J^       > 
ments  not  being  of  the  yearly  value  of  lO/k    Before  we  give  of 

a  general  effect  to  wordb  which  are  not  in  diemselves  gene*     *    ^"^^^*> 
ral,  we  ought  to  see  clearly  that  such  was  the  intention  of  *«>»*■•■•' 
the  legislature.    We  think  it  woald  be  going  too  far  to  gif« 
a  general  effect  t6  the  words  of  this  act,  when  we  find  that 
^  being  rated  and  paying/'  a»  applied  to  a  tenement  of 
Above  the  vahie  of  10/.,  was  one  medium  by  which  a  settle* 
nent  in  all  cases  might  be  obtained,  and  in  some  instances 
the  only  medhim.    The  cases  of  Rex  v.  lilington  and  Rex  v^ 
Penryn,  referred  to  in  argument, -are  certainly -at  variance 
wilh  the  opinion  of  the  Court  as  at  present  constituted. 
In  the  former  case  the  point  did  not  properly  arise,  and  the 
opinion  of  Lord  Kenyon  was  quite  extra-judicial.    The  only 
question  in  that  case  was,  whether  the  operation  of  35  Geo.  3. 
c.  101.  s.  4.  was  limited  to  persons  who  should  thereafter 
come  into  any  parish,  or  whether  it  extended  to  persons 
'  residing  there  before.     That  question  was  again  brought 
under  the  cdnsideration  of  the  Court  in  Rex  v.  Penryfi, 
when  Lord  EUenborough  certainly  gave  a  decisive  opinion 
that  it  was  the  intention  of  the  legislature  entirely  to  abolish 
this  head  of  settlement.     On  that  occasion,   the  present 
liord  Chief  Justice  is  reported  merely  to  have  said,  that  it 
was  expedient  to  do  away  setdements  by  paying  rates  for 
tenements  of  very  small  value.     From  the  report  of  that 
case,  it  does  not  appear  whether  my  Brother  Holroyd  or 
myself  were  present.    These  two  authorities  naturally  drew 
Ihe  attention  of  the  Coi^rt  to  consider  carefully  the  words  of 
35  Geo*  3,  and  the  state  of  the  law  as  it  existed  before  the 
passing  of  that  act.    Had  no  case  occurred  before  that 
time,  in  which  the  occupier  of  a  tenement  of  10/.  yearly 
value  would  gain  a  settlement  by  the  payment  of  rateS|  and 
on.  that  ground  alone,  then  probably  the  words  of  the  statute 
mi^t  be  construed  to  have 'a  general  operation,  and  to 
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182S^'       destro]^  thb'head  of  settlement  entirely;  but  one  instance; 

^^'^'^/'^^      bas    been    mentioned,    and  possibly  tbere  may  be  others^ 

The  KiNa    ^jj^j.^   before  the  35  Geo.  3,  a  settlement  CQ\Ad  not  be 

"^^         gained  by  the  occupier  of  such  a  tenement,  unless  by  the 

of         payment  of  ra]tes.    Under  such  circums^nces  we  think  we 

T,    AJICBA0,  ^^  ^^^  warranted  in  saying  that  these  qua]i6ed  wprds  were 

Myopwsa^.  intended  by  the  legislature  to  have  a  general  and  unqualified 

operation,  so  as  to  annihilate  entirely  this  bead  of  settlement^ 

Possibly  it  m^ht  have  been  supposed  at  the  time  when 

99  Geo.  3.  was  passed,   that   this  bead  of  settlement  no 

longer  existed  $  and  we  have  given  our  opinion  as  early  aa 

we  conveniently  could,  in  order,  that  if  such  idea  existed^. 

the  error  may  be  amended  during  the  present  Sessions  of 

Parliament. 

Order  of  Sessions  confirmedt   < 


The  King  d.  The  Inhabitants  of  St.  Faith's, 
Newton. 

Where  a  mar-  JL  WO  Justices  removed  Ann  Lovick  and  her  son  from 
n^'thJd^ith  ^^-  Margaret^  Norwich,  to  St.  FaUh\  Newton,  and  on 

of  her  hos-      appeal  by  the  latter,  the  Sessions  Confirmed  the  order,  sub- 

Daod|  awQineQ 

ber  maideo     ject  to  the  opinion  of  the  Court,  upon  the  following  case : — 

after 'tbVlapse      ^^  pauper,  whose  maiden  name  was  Ann  Lovick,  was 

of  teveral  Boarried  on  the  14th  September,  1812,  in  the  parish  of  Si. 
years  was  mar.  r  *  f  tr 

Tied,  by  banns,  Helen,  Norwich,  to  one  Jamlhs  Browne,  a  man  of  colour^ 
bnsband  in  whose  settlement  is  unknown,  and  who  was  then  a  private 
wSb  the"dc-  soldier  in  the  69th  regiment  of  foot.  About  half-a-year 
"^w^d  *^" ."!—  afterwards,  Browne  went  to  Ipswich,  and  the  pauper,  at  his 
Held,  that  in  request,  followed  him  thither,  and  remained  with  him  there 
frand,  such  ^  f^w  weeks,  when  she  returned  to  Norwich,  and  never  saw 
leM[*°aiid^hat  ^^  ^^^^  ^^J  ^^^^S  ^f  her  husband  afterwards,  except  that 
her  settlement  a  report  reached  her  of  his  death  by  drowning,  but  it  is  not 
foUowed  that        ,         .      ,  ,        i      j..   j  l     .       ._     •     j     j       rx 

of  the  second    Otherwise  known  when  he  died,  or  whether  he  is  dead.    Un 

the  3  let  March,  .1S22,  and  after  the  pauper  had  received 


ni 


«uch  information  df  the  death  of  Bro9Dne,  she  uras  nMrried        isis. 

bj  banns,  in  the  parish  of  St.  Michael,  Codany,  Norwkk, 

4o  fVilUam  Rigg,  widower,  by  the  name  and  description  of 

Jnn  Lavick,  widow.   Both  at  Ipswich,  and  after  her  return  i-- J[J5^^-^ 

to  Norwich,  the  pauper  went  by  the  name  of  jinn  Lovick  oi 

txnly  till  her  marriage  with  R^.    The  setdement  of  lU|gg      n^wtov* 

was  proved  to  be  in  a  third  parish  in  Norwich,    If  the 

Court  should  be  of  opinion  that  the  second  marriage  was 

legal,  then  the  order  of  removal  and  the  order  of  Sessions 

are  to  be  quashed ;  if  otherwise,  to  be  confirmed. 

H.  Cooper,  in  support  of  the  order  of  Sessions.    Hie 
Court  will  act  on  the  positive  authority  of  Rex  v.  Twin'- 
^g  (a)i  ^^  ^ill  presume  the  death  of  the  first  husband, 
rather  than  the  commission  of  the  crime  of  bigamy  by  the 
wife ;  and  therefore  it  is  unnecessary  to  discuss  that  point. 
The  only  question  is,  whether  the  second  marriage  was 
legal,  and  under  all  the  circumstances  of  this  case,   the 
Court  will  be  of  opinion  in  the  negative.    This  case  is  dis- 
tinguishable from  iiex  v.BUlingikurtt  (fi),  because  there  no 
other  name  but  that  by  which  the  party  was  married,  had 
ever  been  used  by  him,  but  here  the  name  of  the  first  hus- 
band was  used  by  the  pauper  for  some  time.    {Bayley,  J. 
But  the  case  of  Rex  v.  Bufton^^porirTrent  (c),  is  free  from 
that  distinction ;  there  the  pauper  was  never  known  except 
by  the  assumed  name  under  which  he  was  married,  and  yet 
.the  marriage  was  held  legal.    Is  not  that  case  decisive  of 
the  present  {]    That  case  was  decided  upon  the  principle, 
that  the  name  was  not  assumed  for  the  purpose  of  fraud; 
but  that  is  not  the  question  here,  nor  ought  the  question  of 
.the  validity  of  a  marriage  to  be  confined  to  so  narrow  a 
scope.      It  is  a  question  of  public  policy,  mvolving  the 
public  interest,  and  should  be  so  considered.    \^Be$t,  J. — In 
point  of  fact,  was  not  Lovick. the  pauperis  real  namef   Had 
she  not  acquired  it,  and  made  it  her  own  by  long  use  ?    The 
iate'case  of  Doe  v.  Yates  (d)  has  decided,  that  the  assiimp- 

(a)  S  6.  &  A.  f86.  (c)  3  M.  &  S.  537. 

(ff)  3  M.  a?  S,  150.  .  Cd)  Ante,  vol.  i.  p.  187. 
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IWtt.  ^i^  f^  1<^  use  of  a  eapie  ia  suflkient  to  satisfy  the  words 
^■^w^^  ^'  beariog  a  name"  under  a  devise^  without  tskiog  it  by  an 
^^  ^'"^  vet  of  Parliameot]  The  pauper  here,  had  by  her  first  maiw 
i*h«  fiaga^  acquired  another  legal  name,  and  she  bad  no  audio- 
of  rity  to  lay  that  aside  and  resume  her  maiden  name.  Great 
^awTOv.*'  mischief  would  attend  the  exerdse  of  such  an  authority,  for 
it  woiild  utterly  annihilate  that  notoriety  of  the  parties  about 
to  be  naarried,  which  the  Legblature  thought  so  essential. 
{Beiip  J^-r-rAccording  to  that  reasoning,  every  man  who  has 
changed  his  name  by  licence,  ought  to  be  marri^  under  an 
alias.]  The  pauper  was  not  married  by  her  true  name,  for 
her  husbatid's  name  was  her^s,  and  she  had  no  title  to  any 
other;  It  b  said  by  Sir  WitHam  Scott,  in  Frankland  f. 
JNfichol$0n  (a),  *^  the  statute  requires  the  tnie  christian  and 
aumamej  and  iinless  there  be  a  publication  to  that  effect,  it 
cannot  be  qualified ;  the  marriage  must  be  pronounced  null 
41)^  void/'  Now  here  Uiere  was  not  a  publication  of  the 
true  surname,  and  therefore  the  liiarriage  is  void.  \Bayl^,  J. 
Intb^t  ca9e  there  was  no  evidence  that  the  woman  had  ever 
b^en  genei-ally  known  by  the  assumed  name;  and  that  makes 
a  wide  distinction  between  Uie  two  cases.]  The  question  in 
leases  of  this  nature  is,  not  whether  the  public,  or  any  in- 
dividual, has  in  fact  been  misled^  but  whether  it  is  possible 
that  any  one  may  be  misled,  by  the  concealment  of  the  real 
name.  Now  here,  persons  certainly  mig^t  have  been  mis* 
led.  At  all  events  the  pauper  was  not  truly  described  wheb 
ahe  was  called  '^Ann  Jjovick,  widow;'*  for  if  she  was  a 
widow  she  w9fl  Jm  Browne^  In  pomt  of  fact,  vthei«foi«, 
the  real  name  of  the  pauper  was  not  published  and  used  at 
her  secpnd  marriage,  and  consequently,  both  accoiding  io 
the  spirit  and  the  letter  of  the  law,  that  marriage  is  null 
and  void. 

Robuuoa,  contri,  was  stopped  by  the  Ck>urt. 

Bat  LEY,  J.— The  object  of  the  statute  was  to  make  ir 
notorious  to  the  world  who  the  parties  were  that  ware  about 

(a)  a  M.  5c  S.  35  9,  note  1. 


lo  enter  into  the  married  statei  and  thersfbie  wlierever  th^        ISM. 
name  is  fraadulently  asanmed  or  conceated^  that  object  k      ^'^'^s/^^ 
defeated,  and  the  manii^  it  void.     Bat  when  die  par^     TheKiii^ 
has  asaunwd  a  new  name,  not  for  any  fraudulent  purpose,         The 
but  fairly  and  openly,  and  has  for  a  eonsiderable  period  used  of 

and  been  known  by  that  name,  di^i,  it  has  been  in  several     KraToa. 
cases  decided*  a  marriage  under  that  name  is  valid.    The 
name,  in  this  case  does  not  appear  to  have  been  assumed  for 
the  purposes  of  die  marriage,  or  for  any  improper  purpose"; 
and  under  the  circumstances  of  this  case,  at  least  as  mudi 
notoriety  was  given  of  the  person  of  the  pauper  by  the  name 
of  Lovick,  as  could  have  been  ^en  by  that  of  Browne* 
The  former  was  her  maiden  name,  she  had  gone  by  it  for 
many  years,  and  was  therefore  more  likely  to  be  recognized 
by  Ihat  name  than  by  the  other.    The  mere  fact  that  some 
one  individual  may  be  deceived^  is  not  sufficient  to  annul  the 
marriage;  the  name  must  be  assumed  fraudulently.    That 
has  long  been  the  rule  of  construction  upon  this  subject,  and 
that  rule  is  acted  upon  in  the  cases  that  have  been  cited. 
I  am  therefore  of  opinion  that  this  is  a  valid  marrii^,  aild 
that  a  different  decision  would  be  very  likely  to  produce 
much  mischief;  for  where  a  party  has  several  names,  one 
of  them  may.  easily  be  omitted  by  accident  or  mistake,  and 
it  would   be  a  most  grievous  thmg,  if  every  marriage  so- 
lemniaEcd  under  such  circumstances  was  to  be  deemed  il-  ' 

Jcgal.. 

B^sT,  J.  (o). — I  should  pause  long  before  I  brought  my 
mind  to  give  a  judgment  that  at  all  tended  to  overturn  the 
decision,  of  a  Judge  ibr  whom  I  entertain  so  high  a  respect 
as  my  Lord  Siowell ;  but  I  am  quite  convinced,  that  in  sub-^ 
atantiating  diis  marriage,  we  are  acting  upon  the  veiy  prin- 
ciple which  he  so  ably  laid  down  m  the  case  of  Frankland 
V.  NicholiOfu  The  pauper  here  bad  acquired  the  naeie  of 
Lovick  by  long  use  and  general  reputation,  and  it  seems 
evident  to  me,  that  the  foct^  the  marriage  would  have  been 
{a)  Hofroyd,  J.  was  absent  at  tbe  Old  BaUey. 
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18S3.       ftr  leas  notorious  had  the  banns  been  published  under  the 
^"^v^^      name  of  Browne,  than  it  was  by  a  publication   of  diem 
,,.  under  that  of  Lamck.    It  has  been  asserted  m  the  argument, 

iNHAB^AMTt  ^^  ^  married  woman  cannot  legally  bear  any  other  name 
of"     ,     than  that  which  she  has  acquired  in  wedlock ;  but  the  fact  is 
'    Nbwton.  '  not  so ;  a  married  woman  may  legally  bear  a  different  name 
from  her  husband,  and  very  many  living  instances  might  be 
quoted  in  proof  of  the  fact.    Besides,  the  pauper  in  this 
case,  was  in  the  eye  of  the  law  a  feme  sole ;  she  might 
adopt  any  name  she  thought  proper,  and  seven  years  use  of 
any  adopted  name  would  by  law  identify  that  name  as  her 
.  own*    This  woman  had  borne  the  name  of  Lovick  during  a 
.  apace  of  ten  years,  and  nothing  wias  so  natural^  or  so  well 
calculated  to  render  the  fact  of  her  marriage  notorious,  as 
her  publishing  the  banns  in  that  name.    I  fully  agree,  there- 
fore, that  this  was  a  valid  marriage. 

Order  of  Sessions  quashed  (a> 

(a)  See  Mather  ▼.  Neighy  in  the  Consistory  Court,  TVtii.  47  Geo.  S,  and 
%  Nolan's  P.  L.  t67. 


The  Kino  v.  The  Inhabitants  of  Yalding. 

^'^^,  ^  -    JdY   an  order  of  two  Justices,  John  Russell,  Ann  his 
conrt-ieet  of 

the  manor  of  wife,  and  their  seven  children,  were  removed  from  the  pa- 

pemn  to  be  rish  of  Yolding  to  the  parish  of  Harden,  both  in  the  county 

oi^eto/^^^^  of  Xfn^;  and  on  appeal  the  Sessions  quashed  the   order, 

^'  ^'  fh^  subject  to  the  opinion  of  the  Court,  on  the  following  case  :-^ 

the  manor,  ex-  At  the  hearing  of  the  appeal,  it  was  admitted,  that  the 

aeven^paii^es,  P&uper  had  gained   a  settlement  about  twenty«nine  years 

whrir  h^  since,  in  the  appellant  parish,  by  yearly  hiring  and  service. 

afterwards  be-  The  manor  of  Aylesford  is  a  manor  of  the  ancient  demesne 

able  as  a^n-  of  the  Crown,  the  court-rolls  of  which  have  been  regulariy 

per,  and  it  ap-        - 

peering,  first, 

that  it  was  not  an  annual  ofiice ;  second,  that  he  took  no  oath  of  office ;  and  third,  that 

be  had  not  served  under  the  appointment  for  one  whole  year : — Held,  that  he  had  not 

sBch  a  public  annual  office  or  charge  as  wonld  gain  him  a  settlement  under  9  ff •  4r  Af. 

c.  11.  S.S6. 
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kept  for  a  long  series  of  years,  and  the  borough  of  Rug-  1828. 
morhill  in  a  district  widiiii  the  said  manor,  extending  into  ^^N^^ 
seven  parishes,  and  some  part  of  it  lying  withm  the  parish  ™®^ '"^ 
of  YaUhg.  At  a  court-Ieet  holden  for  the  manor  of  Jtyle^"  .  '^^ 
ford,  it  has  been  usual  from  time  immemorial  to  appoint  ofTALDiao. 
certain  officers,  natnely»  constables  and  borseholders,  such 
officers  being  always  expressed  to  be  appointed  to  serve 
^  for  the  year  ensuing/'  and  sworn  to  discharge  the  duties 
of  their  office.  A  onstom  of  appointing  an  ale-conner  *t 
Cba  cottrt*leet,  has  also  existed  in  die  manor  from  dme  im- 
Bwmovinl,  bat  it  doeaf  not  appear  that  that  officer  was  ever 
sworn  to  execute  his  office.  Since  the  year  1793,  the  office 
of  weigher  of  weights  and  measures  has  been  added  to  that 
of  ale-conner.  These  latter,  as  weU  as  the  street-driver 
heieafter  mentioned,  have  been  appointed  from  time  to  time 
it  the  same  court-leet  as  the  constables  and  borseholders, 
although  not  expressed  to  be  ''  for  the  y^ar  ensuing."  At  a 
court-leet  holden  in  1750,  a  street-driver  of  the  borough  of 
UugmorMU  was  appointed  for  the  first  time.  Similar  ap- 
pointments took  place  in  1759, 1764,  1772,  and  1784,  and 
from  that  time  to  the  present,  thir^-eight  courts«leet  have 
bMi  held,  at  each  of  which  a  street-driver  has  been  ap- 
pomted,  with  the  exception  of  the  year  1798,  no  court  • 
havmg  been  held  in  that  year.  But  in  the  year  1799>  two 
court-leets  were  held,  one  in  January  and  one  in  November^  ^ 
at  which  the  appointments  were  in  the  same  form  as  in 
other  instances,  so  that  such  officer,  together  with  the 
constables,  borseholders,  Sec  has  been  appointed  on  the  days 
of  holding  the  court-leet,  which  have  occurred  at  intervals, 
sometimes  of  more,  and  sometimes  of  less,  than  a  year; 
but  it  does  dot  appear  that  he  was  ever  sworn  to  discharge 
die  duties  of  his  office,  or  that  there  is  any  oath  applicable 
to  the  office.  In  the  record  of  the  proceedings  of  a  court- 
leeth(rfdenfor.the  msLnor  of  Jyletford,  on  the  19th  of >  Ja- 
mory,  1815,  is  the  followmg  entry,  among  several  others, 
of  a  presentment  of  the  Jury : — **  Also  they  present  and 
appoint  John  Rutidl  to  be  street-driver  of  and  within  the 
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1828.  borough  of  Rugmorhill,  withio  the  said  maapr.^    On  the 

^""^^v^^  9th  of  January,   1814,  tbe  pauper  was  again  appointed  in. 

The  Ktaa  ^  similar  form,  and  a  ihird  time  on  the  20th  pf  February, 

The  1315.    Tbe  pauper  never  appeared  at  tbe  courts  at  wbick 

IHRABITAICTB 

of  Yaluing.  he  was  nominated,  and  was  never  sworn.  He  discbaff;ed 
tbe  duties  of  the  oflke  in  person  from  tbe  19th  of  Jatiuafy, 
1813,  up  to  his  re-appointment  on  the  8th  of  January,  1814  ; 
he  aho  served  in  person  for  a  short  period  after  his  re-«p- 
pointment  in  181 4^  but  another  person,  to  whom  be  paid  Qo 
compensation,  served,  at  his  request,  in  his  etead,  during 
the  remainder  of  1814,  and  after  bis  appointment  in  18J6; 
including,  however,  his  services  under  the  first  and  second 
appointments,  he  served  tbe  office  in  persop  for  more  tb4n 
a  whole  year.  During  die  jears  1813,  1814,  and  1815,  he 
resided  in  tbe  respondent  parish,  but  not  in  that  part  of  it 
which  is  situate  wiibin  the  borough  of  Rugmorhill,  where, 
his  duties  were  to  be  executed*  No  part  of  hia  residence 
was  under  a  certificate.  Tbe  question  for  the  opinion  of 
tbe  Court  is,  whether,  under  these  circumstances,  the 
pauper  gained  a  settlement  in  tbe  parish  of  YaUing, 

D.  Pollock,  in  support  of  tbe  order  of  Sessions.  Tliere 
are  three  objections  raised  to  tbe  sufficiency  of  the  settlo- 
meat  claimed  by  the  pauper  in  this  case;  first,  that  \b» 
situation  filled  by  him  is  not  a  public  office  within  the  mean- 
mg  of  tbe  statute  SfV.Sf  M.  ell.  s.  6;  second,  that  he 
was  never  legally  placed  in  the  office,  inasmuch  as  he  was 
not  duly  sworn  in  upon  his  appointment ;  and  third,  that 
he  did  not  personally  serve  tbe  office  during  a  whole  year„ 
nor  on  account  of  the  whole  parish.  With  respect  to  the 
last  point,  the  case  of  5/.  Thomas,  Winchester  v.  St.  Mary, 
Winchester  (a),  is  decisive  to  shew  that  the  service  in  tbia 
instance  is  sufficient.  [Iiayley,i. — ^l^here  the  pauper  ex- 
ecuted tbe  office  throughout  tbe  whole  of  the  parish  in  which 
he  resided,  and  therefore  it  was  fairly  to  be  presumed  that 
it  was  notorious  to  every  inhabitant  of  tlie  parish^  that,  he, 
(tf)  Burr.  S.  C.  27. 


neKiM 
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did  in  hci  bold  the'  office.]    There  are  many  other  oases 

irhich  shew,  that  the  duties  of  the. office  need  not  extend 

orer  the  whole  <^  tlie  parish  in  which 'the  pauper  resides. 

[BayIey,J,'T'^  there  any  case  in  which  it  has  been  held 

that  the  serving  an  office  in  one  part  of  die  parish,  and  re-   of  Yaupui** 

sidence  in  another/  afford  suffilaeiit  notoriety;  and  is  a 

sufficient  service  to  confer  a  settlement?]    Perhaps  no  case 

is  to  be  found,  that  expressly  goes  that  length ;  but  upon  the 

general,  principle. of  the  rule,  and  by  analogy  to  other  cases, 

it  would  .seem .  that  residence  in  any  part  of  the  parish  is 

saffidenc.     [Bayley,  -J. — ^Tbat  will  hardly  be  enough  to 

support  this  settlement  (  but  independently  of  that  point, 

caA.this  situation  be  caHed  an  ''  office*'  withiu  the  nbeaning 

of  the  statute  i]   *A  variety  of  cases  haVe  been  decided  upon 

tbatsubjeet*  but  no  strict  or  definite  rule  has  ever  yet  been 

I^id  down.    The  wofda  of  the  statute  are ''  office  or  chaise  ;** 

and  at  least  the  pauper's  employment  in  this  case  seenis  to ' 

satisfy  the  meaning  of  the  latter  teria. 

Bertn$p  contrj^,  was  stopped  by  the  Court. 

Baylet,  J. — ^It  is  unnecessary  to  go  more  at  large  into 
die  objections  raised  upon  the  face  of  this  case,  because  it 
is  perfectly  clear  that  the  office  held  by  this  pauper,  is  not 
a  public  annual  office  or  charge  within  the  meaning  of  the 
statute.  This  person  was  appointed  at  one  court-leet  to 
serve  till  the  next ;  the  interval  between  the  two  courts  did 
not  amount  to  a  year»  and  .the  courts  were  held  at  various 
intervab,  ad  libitum.  Therefore  he  was  neither  appointed 
for  a  year,  nor  did  he  serve  a  year ;  the  office  was  neither  in 
its  nature  annual,  nor  was  the  appointment  to  it  annual  ^ 
aiid  one  or  the  other  of  those  characteristics  is  absolutely 
necessafy.  I  entertain  very  considerable  doubt  whether  his 
residence  was  such  as  to  afford  due  notoriety  of  his  being 
the  person  Who  held  the  office,  and  also  whether,  not  being 
sworn,  he  was  legally  invested  with  the  office ;  but  it  is  not 
necessary  to  decide  those  points,  because  the  settlement  is 

z2 
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evidtendy  SB^ufBdent  ujmi  the  gtoutid  already  notieed.  Tlii» 
k  not  i  publKf  ammttl  dffio6  id  ilti  uatiire,  atad  the  pauper 
was  not  vppointad  to  it  for  a  year ;  amd  therefore  it  is  not 

bmABtfAirrt  ^^^^  "  ^^^  *^  **  necelsany  t6  cOtifef  a  settleiiient. 

efYA&BXiie. 

-  Kbst,  J.  (a).— ^Upon  the  point  last  alhded  to  by  my 
Brother  B&yky,  it  is  quite  dear,  th«t  no  settlement  has 
been  gained  in  this  case.  There  must  be  dther  an  appcni^t* 
ment  toan  office  to  serve  for  ay^t-;  or  an  appointment  to 
ad  oflfiee  which  by  its  nature  h  annual;  and  here  there  is 
neither  the  one  nor  the  other.  I  am  idso  inclined  to  thial; 
that  the  :patlper's  ffesidiMee  waa  insufficient.  The '  prindplo 
Upon  which .  the  Courts  hate  been  accustomed  to  deoido 
whatis  or  b  not  good  residence,  is,  that  there  shall  be  sudi 
tf-residence  as  necwsaiily  renders  fenoteriousto  allAre  {mk 
rish  that  the  officer  is  within  it.  Now  here  there  b  no  such 
Dotorbty,  nor  from  die  very  nature  of  die  reridence,  can  be. 
This  case  also  comes  widiln  the  very  Astinction  laid  down 
by  Lord  Kenyan  in  the  case  of  Hex  v.  fVhUtlesea  (fi),  namely, 
that  an  appobtmeaiby  the  parish  at  large  b  good,  but  that 
by  individuals  is  not ;  because  thb  pauper  was  clearly  ap- 
pointed by  a  portion  of  the  parbhioners  only. 

'Order  of  Ses^ons  quashed. 

(a)  Holroydf  J.  was  absent,  at  the  Old  Bailey. 
(*)4T.R.  807. 


Whitlock  r.  Underwood. 

A  promiisory  /ASSUMPSIT  by  the  payee  against  one  of  the  makers  of, 
the  maker^ro^  ^  joint  and  several  promissory  note.  Plea,  Noq  AssunqMit, 
"S^JXXnr  *^  ^'^^  thereon.  At  the  trial  before  Parft,  J.  al  die  last 
the  turn  of  40I.  Leni  Assizes  tor  fVarwick$hire,  the  note,  being  produced, 

value  received.  o  r-  -» 

with  Interett,*^ 

being  in  law  a  note  payable  os  demtmdf  requires  a  fi? e^sbiiling  ttamp  by  55  Gcs.  S.  c  184, 


iftpeerad  lolMEQol^y;wli?reb5tbe4efeiidaiikpraiii]iod  topay         .  uS 
^f  Mr. Wkiilock,  orb^^rer,  tbe  4001  of  40/.  value  raceived^      Vv^M 
witb  interest/'    It  bqirQ  a  balf-ciowa  stMip  only,  and  U  vna    WMrn^m 
olyected  for  th^  .defeodaoty  thai  it  raquired  a  Avehsbillipg  Uiippawoo«» 
itamp  by  55  Geo.  3.  c.  184,  Sched.  Part  1,  tit.  ''  Promitsoiy 
Mota;"  die  wofda  of  whk^  wefe»  *'  Pfomisaory  note  for  the 
payment  to  this  (eor^  ob  demand,  of  any  sum  of  aoney 
^ceediog  30L  and  not  exce^ipg  50j.,  five  shilliogi;  which 
laid  pptes  nMy.l]|?  re^uadtf  after,  paymeot  thereof^  as  often 
as  shall  be  thougj^t  fit,"    The  leaned  Jiidge  thought  the  ob- 
jection well  foiyidedy  and  directed  a  i|onsuit,  witb  liber^ 
to  move  to  enter  a. verdict. for  the  plaintiffs 

Reader,  in  JEmier  Twn   last,  moved  aecordinglyj  and 
obtained  a  mis  niaiy  and 

.  Ciarke  now  shewed  cause.  The  qnes^on  turns  eptire^ 
on  the  construction  to  be  put  .iqipn  the  sdiedule  of  the 
Stamp'Actt  thei^  bebg  nothing  in  tl^  body  of  the  staitiite 
whAch  applies  to  nc^s  pf  this  de^pijon.  The  descffptioa 
in  the  scbectule  is»  of  notes  that  ai^  reosfuable^  and  payable 
on  demand,  apdif  this  be  snch  a  note^  i|;fe||uires  the  fiv^ 
fliilling  8tamp«  It  may»  by  the.  terms  of  the  sdiedule^  lawp 
inlly  be  xe-issued»  and  it  is  notnecessavy  that  it  shall  have 
been  actually  ^e-issued  ;  for  the  language  of  the  act  is 
''  ma^J*  not  " skaUJ"  It  is  also  payable  on  flemand;  the 
wordb  "  on  demandt"  certainly  do  1^  appear  upon  the  hce 
of  it ;  but  as  there  is  no  definitf  time  for  payment  es- 
4>teasedy  it  might  have  been  demanded,  and  would  have  been 
.payable  at  any  time,  and  therefore  is  within  the  spirit  of  the 
statute,  and  according  to  general  principles  of  law^  payable 
on  demand.  The  statute  does  not  require  that  the  woids 
^  on  demand"  shall  be  ififerted  in  the  no^,  but  only  that  it 
shall  be  a  note  so  payable ;  and  therefore  in  both  particulars^ 
it  folb  wilhiw  the  deicription,  and  requires  the  b^gpr 
stanip*. 
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1028.  '  Reader  and  Adams,  contrd.  This  is  not  are-issuaU^ 
^^■^v^  note  within  the  meamng  of  the  statute.  The  14th-  sec- 
"^^®*  tion  enacts,  that  "it  shall  be  lawful  for  any  banker  or* 
miitEMwodn.  bankers,  or  other  person  or  persons  who  shall  have  made 
and  issued  any  promissory  notes  for  the  payment  to  the 
bearer  on  demand  of  any  sum,**  &c.  '<  duly  stamped  accord* 
ing  to  the  directions  of  this  act,  to  re-issue  the  same,*'  8lc« 
Now  this  note  deviates  from  the  description  here  given,  in 
two  particulars,  first,  it  never  has  been  mt/ecf  within  the 
meaning  of  the  act,  and  therefore  cannot  be  reissued;  and 
secondly,  it  never  could  be  re-issued,  because  it  is  not 
^*  duly  stamped  according  to  the  directions  of  thb  act/' 
for  that  purpose.  Then  the  24th  section  provides, 
that  no  re*issuable  notes  shall  be  issued  by  any  persoti, 
^  without  taking  out  a  licence  yearly  for  that  purpose ; 
and  eveiy  such  licence  shall  specify  the  name  of  the  person  to 
whom  the  same  shall  be  granted/*  Then  the  27th  section 
fiitther  provides,  that  every  person  applying  for  a  licence; 
''  shall  produce  and  leave  with  the  proper  officer  a  spec!* 
men  of  the  promissory  notes  proposed  to  be  issued  by  hiai  ;* 
and  imposes  a  penalty  of  100/.  upon  eVery  person  who  in- 
fringes any  one  of  those  provisions.  Now  these  three  see^ 
tions,  and  the  schedule,  must  be  taken  together,  and  when 
so  construed,  it  is  perfectly  clear  that  diey  apply  to  banker's 
llotes  and  no  odiers,  to  notes  which  are  eipressed  to  be 
payable  on  demand,  which  have  been  issued,  and  which  were 
originally  made  for  the  purpose  of  being  re-issued,  and 
generally  circulated.  But  this  is  in  no  respect  such  a  notei 
The  words  «  with  interest,''  distinguish  it  from  notes  de- 
signed for  circulation,  and  render  it  utterly  unfit  for  suck 
a  purpose.  Again,  the  schedule  as  to  biHs  of  exchange 
shews  that  this  must  be  the  true  construction,  because  it  i^ 
plain,  that  if  this  instrument  had,  without  altering  its  es- 
sential parts,  been  drawn  in  the  form  of  a  bill,  instead  of 
a  note,  a  half««crown  stamp  would  kavo'  been  •  suflleient. 
This  circumstance  proves  that  the  five-shilling  staoipwas 
intended  by  the  legislature  to  apply  to  banker's  notea  only« 
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for  if ,  it  WM  meant  to  apply  to  all  promissory  notes,  ifvhj 
wn  all  those  formalities  prescribed  as  to  thera«  and  not  as 
to  bills  of  exchange  of  similar  nature  and  amount  i  In  tlie  ^^^'^^^^^ 
act,  the  words  "on  demand"  are  printed  in  italics;  par- U"«>*«^^^od/ 
ticular  stress  is  laid  upon  ihem,  and  they  are  clearly  meant 
to  appear  upon  the  face  of  those  notes,  which  it  is  the 
oijject  of  the  act  to  reach«  The  statute  being  highly  penal, 
must  receive  a  strict  and  literal  construction.  If  the  plain- 
tiff in  this  case  haa  been  properly  nonsuited,  the  defendant 
becomes  liable  to  a  penalty  of  50/.  under  the  i6di  sec- 
lion,  for  having  issued  this  note  in  the  first  instance,  withont* 
a  five-shilling  stamp.  It  is  a  case  of  extreme  hardship  on 
the  plaintiff,  who  is  utterly  without  remedy,  if  thb  questioQ 
Aall  be  determined^  against  him,  and  the  effect  of  such  a 
determination  will  be,  that  no  man  can  henceforth  issuo 
a  promissory  note  of  this  kind  vidthout  taking  out  a  licence, 
wliichwSl  in  fact  be  a  prohibition  against  issuing  them  al 
all ;  for  the  act,  in  express  termS|  imposea  a  penalty-of  lOOL 
npen  the  first  issue, 

Batlbt,  J.-^The  danse  imposing  llie  penalty  of  lOCML 
most  clearly  applies  to  the  re-issuing  of  notes  only^  and 
sot  to  the  mere  issue  of  them  in  the  first  instance,  and 
therefore,  the  argument  last  addressed  to  us  fiills  to  the  . 
ground;  This  is  undoubtedly  a  case  of  considerable  hardship 
upon,  the  plaintiff,  and  I  should  be  extremely  glad  to  give 
my  judgment  in  his  favour,  if  upon  a  full  consideration  of 
this  act  of  Parliament,  I  could  conscientiously  do  so.  But 
upon  a  close  investigation  of  the  different  enactments  of  this 
statute,  I  am  compelled  to  say  that  this  note  has  not  a  proper 
stamp.  There  is  no  doubt  that  for  a  bill  of  exchange  of 
the  same  tenor  as  this  note,  a  half-crown  stamp  wouM  be 
snffiei«it ;  but  the  act  makes  some  distinctions  between  bilk 
of  exchange  and  promissory  notes,  and  wherever  it  does  so, 
it  at  the  same  time  gives  a  reason  for  the  deviation.  The 
act  comprises  only  two  kinds  of  bills  of  exchange  upon 
which  it  imposea  a  specific  stamp,  and  in  those  instances 
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1828.       ^^  amount  of  the  stamp  depends  altogether  opon  &e  period 
which  the  bill  has  to  run*    With  reapeet  to  notes^  it  tiikes  a 


ly  H  ITM)CIC 

9.  different  course,   and  the  amount  of  the  stamp  imposed 

VvDaBwooD.  ijp^jj  jij^jjj  depends  upon  the  party  to  whom  Aey  are  made 
payable,  and  the  mode  in  whidi  they  are  to  be  paid.  ISiow 
does  the  note  in  question  fall  within  any,  and  whicb|  of 
these  rq^tions?  In  answering  this  qaestion.  We  mulst 
consider  what  is  the  legal  effect  of  the  clauses  respecting 
promissory  tiotes.  None  of  them  include  notes  payable 
after  date  or  after  sight ;  then  to  what  dcscriptioD  of  notes 
do  they  apply  i  Clearly  to  notes  payable  on  demand ;  this^ 
is  the  necessary  legal  inference ;  this  is  .implied  by  the  law ; 
andthat  which  the  kw  impliesi  must  be  considered  as  em* 
bodied  in  the  note.  Th^,  upon  that,  mle  of  colistmctio% 
this  b  a  note  payaUs  on  demand,  for  it  is  payable  in  no 
Other  way,  and  as  it  is  for  a  sum  lindbr  100/.  it  clearly  re* 
qoijaes  a  fiTe4hilling  stamp.  It  falls  within  the  descij|ition 
ill  the  fi4fh  section,  and.  is  a  r^issi^dble.  npft^  and  cons^ 
X  quently  void  for  not  bearing  the  stamp  imposed  .dpon  notes 
of  that  kind.  For  these  reasons  I  am  of  opinion  that  the 
teamed  Judge  was  right'  in  directing  the  nonsUi^.  and  tbdre- 
fore  thbt  we  are  bound  to  dischaiige  this  hilet 

Bbst,  J.  (a>  coBcuived« 

Rule  discharged. 

(a)  Hfftroyrf,  J.  WM  absent,  kt  tbe  Old  BaDey.   ' 


The  Kino  v.  John  Wbbsdell. 

The  msnnfac.  OoNVlCTION  under  50  Geo.  3.  c.  41,  for  hawking 
ca^ot,  with-  shoes  without  a  licenqe^  .wbereby  the  defendant -was  4(1- 
Swnc?^«d*i*>d8^  ^^  P*y  *  V^oaltj  <rf  10/.  The  information  set  out 
hu  wares  in    qh  the  ;-ecord  of  conviction  stated,  that  defendant  on  a 

any  other  than  '  ^ 

the  places  enn- 

merated  in  50  Geo.  3.  c.  41.  s.  23 ;  and  a  mannfactarer  hawking  his  goods  in  a  different 

place;  wUhmU  my  Ufkmte  so  to  do,  may  be  convicted  in  a  Id.  penatty  only,  nnder  s«  17 

of  the  act,  although  s.  20  imposes  a  40i.  penalty  for  an  offence  apparently  of  the  same 

description* 
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^eitain  chgr»  at  Cromer,  in  the  county  ct  Norfolk,  wm  •        188S. 
hawker  and  tmding  penon,  goii^  to  other  men's  houses,  and     ^T^"^^ 
traveliingy  See.  and  b«ng  such  person,  did,  on  the  day  afore-  9. 

said,  at  Cromer,  aanry  to  sell,  and  expose  to  sale,  divers  ^^■■•»*m» 
goods,  wares,  and  merchandize,  to  wit,  a  quantity  of  shoei^ 
and  was  then  and.  there  found  trading  without  any  licence 
so  to  do ;  whereupon  he  was  summoned,  2lc.  and  the  Jua- 
tice  did  convict  him  of  the  sud  offence,  and  adjudge  that 
he  had  forfeited  the  sum  of  10/.  On  appeal,  the.  Sessions 
gashed  the  conviction,  subject  to  the  .opinion  of  Ais 
Court,  on  die  following  case: — 

It  was  distinctly  proved  on  the  part  of  the  appellant,  that 
he  was  a  shoeowker,  and  that  he  was  the  real  worker  0|r 
maker  of  the  shoes  in  queatioQ,  which  he  **  carried  to  sel]^ 
•oAexposed  to  sale  i**  but  inasmndi  as  it  appeared  from  the 
evidenoe,  that  Croip«r  was  not  a  n^rt,  market^  or  fiur,  nor 
a  dtj,  borou^  tovrp  corporate,  or  market  town,  the  Court 
jvere  of  opinion  that  the  coov^iw  was  rights  although  the 
wprde  '<  or  eUewhere,"  opiitted  in  50  Goo.  3.  c«  41.  s.  23^ 
are  in  the  9  &U}^ti!L  3.  c.  1^7.  s.  9.  It  was  then  olgected 
on  behalf  of  the  appellant^  that  the  conviction  was  had  in 
point  of  form,  on  two  grounds;  firstj  because  in  aattwg 
forth  the  .offence,  it  was  not  stated  thi)t  the  shoes  were  noC 
of  the.mannfiictiire  of  the  appellant  ^  and  secondly,  because 
the  conviction  was  under  sec.  80  of  50  Geo.  3.  c.  41,  and 
that  therejpre  the  penalty.  a<yttdged,  if  aqy  had  been  in* 
curred^  should  have  been  40^  instead  of  lOL  On  these 
giounds  the  conviction  was  qwhed. 

if.  Cooper,  in  support  of  the  order  of  Sessions,  con- 
tended, fir^t,  that  the .  defendant  was  not  liable  to .  any  pe^ 
Halty  whatever;,  and  second,  tha(  supposing  him  liable,  the 
conviction  w#s  founded  oa  a  section  of  the  statute,  which 
did  not  give  tbe.pem^^  acljudged*  As  to  the  first  poin^  it 
must  now  be  t^ken  from  the  finding  of  the  Sessions,  that 
the  defendant  was  the  manufacturer  of  ih?  shoes  which  he 
<4fered  f<Hr  sale;  «Qd  if  AQ|  theq:h^  k  ql^lj  pcotected  by 
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1823.        sec.  9  of  9  8c  10  )F.  3;  c.  27,  by  which  it  is  declared,  "  thaf 
'*^^>^^^      nothing  in  that  act  contained  shall  extend  to  hinder  the  real 
^^'"°      workeni  or  makers  of  any  goods  or  wares  within  the  king- 
*WBB8DBfx.    dom  Qf  England,  dominion  of  Wales,  or  town  of  Bermck-^ 
uponrTweed,  &c.  from  carrying  abroad  or  exposing  to  sale, 
or  selling  any  of  the  said  goods  or  wares  of  his,  her,  or 
their  own  making,  in  any  public  marts,  fairs,  markets,  or 
elsewhere/*     Nothing  can    be  more  extensive  than  these 
words;  and  if  that  statute  is  unrepealed,  it  is  clear  that 
this  defendant  •  is  exempted  from  any  penalty.    It  certainly 
is  not  repealed  by  50  Geo.  3.  c.  41,  except  in  so  far  as  re- 
spects the  amount  of  the  penalties,  because  the  9  &  10  ^.  3. 
c.  27,  is  therein  expressly  recited,  and  it  incorporates  that 
and  all  other  acts  relating  to  the  same  sidgect.    Both  acts 
were  passed  in  pari  materift,  and  although  the  words  '*  or 
elsewhere"  have  been  dropt  in  the  later  statute,  sdU  there 
is  no  repugnancy  between  the  two.      This  must  virtually  be 
treated  as  a  conviction  under  the  statute  of  William,  and 
consequently  the  defendant  was  authorised  in   selling   th^ 
riioes  in  question  at  Cromer,  although  it  is  not  a  market 
town,  &c.  because  the  words  ''  or  elsewhere,**  would  be 
sufficient  to  justify  him  as  the  real  manufacturer,  in  selling 
his  goods  without  a  hawker's  licence,  in  any  place  what* 
soever.     Any  other  construction  would  be  irreconcilable 
with  the  plain  language  of  die  two  statutes.  Then,  secoiidly» 
.supposing  the  defendant  liable  to  some  penalty,  he  ha9  been 
conmted  and  adjudged  under  the  wrong  section.    If  he  was 
liable  to  any  penalty,  it  was  to. a  pendty  of  40/.  imposed  bf 
sec.  20  of  50  Geo.  9.  c.41.     By  sec.  6  a  dutyof  4/.  an* 
nually  is  imposed  on  every  hawker.     The  17th  section 
enacts,  ''  that  if  any  such  hawker  shall  trade  without,  or 
contrary  to,  or  otherwise  than  as  shall  be  allowed  by  such 
licente,  he  shall  forfeit  the  sum  of  10/."    Now  this  sec- 
tion obviously  applies  to  tfie  case  only  of  a  person  who 
havbg  regularly  taken  out-  a  licence,  shall  travel  without 
it  upon  his  person,  or  having  taken  out  a- licence,  shall  trade 
contrary  to  the  terms  of  \U    Thta  comes  the  20th  section^ 


TfaeEiMO 

V. 
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upon  whicb  the  objection  arises.  Tliat  section  applies  ex-  tSSS. 
pressly  to  the  offence  of  'which  this  defendant  has  been  con- 
victed/ namely,  trading  without  a  hawker's  and  pedlar's  li- 
cence. It  imposes  a  penalty  of  40/.  upon  any  hawker  ^«— D»i,fc 
found  trading  without  a  licence,  or  who,  being  found  trading, 
feball  refuse  to  produce  a  licence  when  required,  and  no 
power  is  given  to  the  Justices  to  niitigite  the  penalty^  The 
defendant  therefore,  if  he^  has  been  gu3^  of  any  offgnce, 
ought  to  have  been  convicted  under  this  latter  section,  and 
not  under  the  17th,  which  appliea  to  an'ofienee  of  a  totally 
different  description.  It  is  impoasdrfe  to  contend  that  the 
17di  and  20th  sectiMs  boA  apply  to  the  same  offence,  for 
Ae  inference  then  would  be,  that  the  Legislature  bad  im- 
jibsed  two  dilRsMit  penalties  for  the  same  illegal  act^  which 
would  be  quite  repugnant  to  reason  and  justice.  Having 
lio  licence  at  all,  might  very  reasonably  subject  the  party  to 
m-  heavier  pendty  then  that  imposed  upon -a  person  who 
having  taken  out  his  lieence,  has  neglected  to  carry  it  about 
hie  person.  Hence  the  imposilmi  of  a  larger  pendty.in 
the  former  than  in  the  latter  case.  On  these  grounds 
therefore  the  Sessions  did  right  in  quashing  the  convictimiy 
m^d  their  otder  must  be  confirmed. 

'  Ru9$di  and  B*  JUemm  contri,  were  desired  by  the  Court 
to*  address  themselves  to  die  second  point  only.  It  is  raAer 
nn  nnusiial  ground  of  complaint  on  4he  part  of  a  ckfendan^ 
that  he  has  not  been  convicted  hi  so  linage  a  penalty  «as  the 
law  imposes ;  but  undoubtedly  it  lies  upon  the  prosecntov 
t6  shew  that  the  defendant  has  been*  properly  adjudged  to 
pay  the  penalty  inflicted.  Since  the  passing  of  the  50  Geo^  3* 
c.  41>  the  €Oth  section  has  never  been  acted  upon,  the  sum 
of '40/.  having  been  obviously  inserted  into  that  section  by 
mistake.  Convictions  have  always  proceeded  on  the  6th  and 
!?&  sections,  the  former  of  which'  reipiires  the  licence  to 
be  taken  out,  and  the  latter  imposes  a  penklty  of  10/.  for 
trading  vrithout  a  licence,  fiut  it  is  contended,  thats.  17 
applies  to  those  cases  only  where  a  person,  having  Uiken  out 
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fL. licence^  trades  uritbent  carryiagit  about  bis  person^  or 
v^v^i^  trades  contrary  to  its  ienoa*  Tbe  case  of  Ji€sr  v.  Tifmer  (a)^ 
Okf&JUHft  bowever^  is  an  aatbority  to  sbew»  tbat  the  17tb  sectioQ 
Wsmtmtu  applies  as  well  to  the  case  where  the  party  has  not  taken 
out  any  licence,  as  where  be  has  taken  it  out,  but  omits  to 
earrj  it  with  bins  or  le&ses  tp  produce  it  on  demand,  bi 
Ibat  case  the  cc»|viction  wat  not  for  tradiiig  contrary  to  the 
^rms.'of  a  Iicea^>.  but  for  trading  without  any  licence 
Irbaterer^  and  tbqrefefe  it  is  a  direct  authority.  Tbe  17tb 
seotion  embraces  two  pfsnoes;. firsts  a  trading  without  a 
licenee;  socondi  a  trading  contraty  to,  or  otherwise  than  m 
aUomd  bytbe  licenoe* .  It  w  dtoar  that  the  latter  pvo?ision 
was  neoBssary  in  order  that  it 'nii|^  he  seen  wbetber  tbe 
pode  of  trlMling  adopted  was ccMrfamaUe  to  tbe  termaof 
|be  licence  taken  out.  But  upon  Uie  bee  of  this  connctio% 
diereisnotbieg  to  shew  tbat  diisdefcudant  bad  not  a  licence; 
and-  therefore- newing  the  oaae  sn  -eiAer  wiy,  it  ia  plainly 
and  substantially  widiio  tbe  ITlh  sectieRif  and  tbe  conviction 
ought  not  to  have  baen  ^quashed* 

,.  JSatlby^  J.— There  certainly  is  a  great  deal  of  obscurity 
in  the  terms  of  the  50  Gee.  3«  c«  44,  nor  is  it  found  thesn 
for  the  first  time,  for  it  has  ezbted  as  loi^  since  as  tbe 
«0'Gfa  S.  C.8&  Seetieos  11  end  H  ia  dmt  ptatme^  are  in 
tnim  tbe  sam^aa  tbe  17th  and  90dk  sections  <tf  tbeMGco.3^ 
end  tbe  same  difienlty  as  to  die  102»  M  the  40{.  penalties 
*eciBur  b  both  atatntes.  It  is  oontSBded»  tbat  a  person  wbo 
is  guilty  of  tbe  offence  of  trading  without  any  licence  wbali- 
eTer»  is  at  all  evfpla  liable  to  a  40/.  penalty  un^  tbe  fiOtb 
section,  and  tbat  theCourt  is  not  warranted  in  coosideriiig  him 
as  comiog>within  tbe  17tb  section*  which  imposes  a  penalty  of 
102.  But  in  order  to  decide  tbat  the  defendsnt  is  not  witb> 
in  tbe  latter  sectioo,  I  think  we  ought  to  be  clearly  coa- 
ybced,  because  if  the  matter  aduuta  of  a  iair  and  reason- 
able doubt,  we  sbovld  adopt  that  construction  which  wooU 
bear  mtk  the  least  dsgree  of  hardship  upon  tbe  indindual 
.    .  (a)4B.&A..5iOk 
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who  offMds-  agOMft  Ike  act.  iRfere  is  no  power  of  mi-  itr^al. 
ligttiBg  tlMi'ipciud^;  it  mttst  either  be  lOL  or  40^.;  the  '^^^^'^ . 
Mieistfalt  liaviftg  M>  distredM.  b  coMid^riflg  this  mU  "l^^^Kiiio 
j<M/  we  miMtlook  to  die  17th  seetieta,  and  trekt  ^'^te»-  WkbmIeuu 
tbn  M  if  the  cJAse  elood  epoii  that  only.  Hie  wofA  of  that 
iectkm  are^  ^-That  if  any  Bach  hawk^ -See.  ao  travelfiii(^ 
as  afereftaid,  tihall  trade  as'  aforeidid,*vitboiit,'  or  cotfMrf 
to,  oi*  odwrwise  than  as  shall  he  allowed  by  snch  lieence; 
such  person  dhall,  for  ead  and^every^such'  dfience,  -forfeil 
the:  sum  of  lOL*"  Now  the  woids  ''  MH  ttade  miihoia^ 
or  ^contrary io,^  or  '* eCAeroMelfaii  at  AaU  be  eSbm&P 
bysiaoh  licctee^  form  three  propositions;  and  therefers  we 
ittiist  ti^e  Aem '  as  if  the  words  -*'  such  lioeoce,"  were  le- 
lieatedkiconnenNi'with  each;  ^and  eacb of  these  three 
ihiligs  would,  by  die  terms,  of  that  section,  be  prohibiCeif. 
H'does  net  say,  such*  hawker  ^  having  obtained  a  lieetae^ 
and  trading ;  liiit  '* if  any  siich'hawker  shidl  tradenatAoti^,  ot 
imi^fminf  t»f  w^kerwite  ikon,  Sfe.*'  There  are  no  words 
dien,  which  confine  -the  terms  of  the  section  to  a  person 
who  has  previously  bbtcnned'some  ficence  for  the  purpose 
of  impelling  about  as  a  hawker.  Th^-  fairmeaniog  of  th6 
words  ^' shnll '  trade  without  sUch  licence/'  is,  that  if  any 
person^  without  having  ever  obtained  any  such  licence  as 
tUa  not,  tnils  former  provisions  director  he  sfaafl  be  provided 
wisfc,  shall  trade,  be  shaU  be  fiable  to  a  10/.  ^penalty: 
PeAnpa  it  jworid  be  difflkmlt,  exactly  to  see  any  reason 
why  ti^B  legisltflttre  should  bear  harder  upon  a  man  Who 
Wwretted  without  any -licence  at  aH,  than  npon  a  man  who 
fand- obtained  a  licence,  to  a  certain  extent,  and  under  co- 
lour of  that  licence  committed  n  fraud  upon  it  by  going 
beyond  its  limits;  bnt-widiout  relying  upon  that,  I  think 
the  Words  ^' shall  trade  as-aforesmd  widiout  such  licence,** 
may  mean  such  licence  as  the  former  provisions  of  the  act 
had'ditected  the  par^  should  provide  himsdf  ^ith;  and  I 
do  not  see  it  the  Wth  section  sueh  clear  words  as  shew  that 
thai  is  not  the  eonsUruction' winch-  ought  fiurly  to  be  put  od 
the  17th  section.    FitMn  that  time  down  to  die  piesent,  (as 
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1829.  >^®  ^At  statute  as  if  the  words  ''  or  dsewhere/'  had  been 
^<^^v^<^  retunjftd;  but  8.  SI.  of  50'Geo.  3.  shews^,  that  the  statute 
The  Kiwo  ^^  meant  to  go  much  further  than  altering  the  duties,  be- 
Wbbsdbil.  cause  ftiat  clause  declares,  that  all  the  provisions  of  the 
former  acts  arerepealed,  escept  such  as  are  thereby  re-enacted. 
But  1  do  not  think  it  necessary  to  resort  to  (hat  clause,  ^in 
•ordei-  to  strike  out  the  word  ^  elsewhere,''  because  the 
59  Geo.  5.  creates  new  duties,  and  imposes  the  necessity  of 
taking  out  licences  at  a  higher  price,  and  declares  that  he 
who  has  not  taken  out  such  a  licence,  cannot  hawk  his 
goods  about  the  couhtry  at  all,  and  that  he  who  has  taken  out 
one  can  only  hawk  to  the  extent  which  die  licence  allows 
under  the  act.  This  may  be  a  very  hard  case^  and  probably 
diis  defendant  did  not  know  that  Cromer  was  not  a  market 
town,  and  however  desirous  we  might  be,  of  finding  out 
tome  ground  for  qpiashing  the  convictioni  stiO,  we  are  bound 
by  the  act  as  we  find  it.  Then,  as  to  the  second  objection; 
it  is  our  duty,  in  construing  an  act  of  Parliament,  to  re- 
ecmcile  ail  parts  of  it  if  we  can.  That  duty  cannot,  in 
this  instance,  be  performed,  because  it  is  not  easy  to  re- 
concile the  17th  and  20th  sections.  Posnbly  they  may  be 
reconciled,  by  holding,  diat  the  man  who  hawks  widiout 
having  obtained  any  licence  at  all,  shall  become  liable  to 
the  penalty  of  40/.,  but  having  obtained  a  licence,  and 
hawking  without  having  it  about  him,  he  shall  be  liable  t6 
the  10/.  penalty.  Whedier  that  was  the  true  meaning  of 
the  legislature,  it  is  impossible  for  me  to  say,  but  I  think 
the  two  clauses  may  be  reconciled.  It  is,  however,  enough 
for  me  to  say,  that  -looking  at  the  information  here,  and  the 
evidence  in  support  of  it,-  this  defendant  has  been  guilty 
of  an  offence  within  the  meaning  of  the  17th  section.  It 
does  not  appear  that  the  defendant  had  no  iiceuee;  all  we 
have  before  us  is,  that  none  was  produced,  and  that  perhaps 
may  be  sufficient  to  convict  him  under  the  clause  imposing 
a  10/.  penalty.  I  am  therefore*  of  opinion,^ that  this  clause 
is  not  so  mconsistent  with  the  fiOth  section^  but  that  the 
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defeddiint  diay  be  rightly  convicted  in  a  10/.  penalty,  al«  1823. 

though  he  might  have  been  convicted  in  the  40Z.  penalty.  'tCb^jtuk 

Order  of  Sessions  quashed,  and  websdill. 
conviction  affirmed. 


The  Kino  v.  The  Inhabitants  of  BardwelI. 

JJ-Y  an  order  of  two  Justices  Pefer  Firman  vna  remoiwed^  Where  ^  P«^ 

from  BardwelI,  to  Itworth,  both  in  the  county  bf  Suffolk,  for  a  year  as 

ThJB  Sessions/ on  appeal^  quashed  the  order,  subject  to  the  ^j[f  ^  ha^e^a 

opinion  of   this   Court,    on   the  following  case :— About  ^^^^^J 

twenty-four  years  since,  the  pauper  Peter  firman^  a  mar-  seven  shUUniss 

ried  man,  was  hired  for  a  year  by  Mr.  Siedman,  of  Ixtvorih,  the  goiog  of 

as  his  shepherd ;  he  was  to  have  a  house  and  garden  rent  ^^y^***^^ 

free^  seven  shillings  a  week,  and  the  going  of  twenty  ^heep  ter's  flock,  as 

with  his   master's  flock  as  wages*    After  some  time,  on  feed  of  the 

provisions  becoming  dear,  and  the  pauper  complaining  that  ^^^^^  ^^ 

his  wages  were  not  sufficient  for  his  support,  Mr.  Siedman  ^^f;  ^y^«  . 

rra  !•      1  *  •  «    *^**  "®  lived 

raised  him  ten  sheep.    The  pauper  lived  for  two  yeara  with  for  two  yean 

Mr.  Stedman,  in  the  parish  of  Ixivorih,  after  his  wages  were  ^r  QDder"^e 

thus  raised;  during  all  which  time,  the  thirty  sheep  went  ^^^f'^ 

with  his  master's  flock  on  the  farm,  the  whole  of  which  is  that  as  it  did 

situated  in  that  parish.  The  feed  of  the  thirty  shfeep  was  worth  have  been  part 

'  sixteen  pounds  a  year,  (exclusive  of  the  house  and  gaitlen).  S^^th^h^p 

If  the  pauper  had  not  been  allowed  to  keep  the  sheep,  he  "^f^  ^  ^.  ^®** 

must  have  had  more  wages.  •  produce-,  and 

second,  that 
as  the  paoper, 

Storks  andff.  Cocper,  in  support  of  the  order  of  Ses-  ^^'SJ^^,*" 
sions^  were  stopped  by  the  Court.  c^ttoje  m  ^a 

not  ^*  come  to 

Dover,  contrd.    This  case  is  not  distbguishable  in  prin-  JJ^V'acqafre^'a 
dple,  from  Hex  v.  Mimter  (a).    It  was  there  distinctly  held,  J^^^^JJ^Jl^^y 

ment  within 
.  (a)  3  M,  ae  8.  S76.  the  meaning  of 

13  Se  UCar.  f  • 
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1 828.       that  ibe  pauper  guned  a  setdement  by  b^g  allowed  to  feed 
two  cows  on  his  master^s  farm.    In  that  case^  tho  residence 
was  in  the  house  of  the  master,  and  the  feed  of  the  cows 
The  being  worth  more  than  10/.  a  year,  no  doubt  was  entertained 

of  that  the  pauper  gained  a  settlement.     If  then^  the  feed  of 

two  cows  constitutes  a  tenement,  what  b  there  to  distinguish 
that  case  from  the  going  of  thirty  sheep,  which  is  expressly 
found  to  be  worth  16/.  a  year  f  Here  the  residence  is  in 
a  cottage  of  the  roaster,  but  that  is  a  suiScient  ^'  coming  to 
settle,''  within  the  meaning  of  the  statute  13  8c  14  Car.  2. 
c.  12,  if  there  be  no  doubt  that  the  going  of  the  sheep  con- 
stitutes a  tenement  worth  10/.  He  referred  to  Rex  v.  &il- 
ton  Si.  Edmundi  (a),  Rex  v.  Cherry  WUlingham  (6),  Rex 
r.  Talpuddle  (c),  Rex  v.  WhixUy{d),  Rex  v.  Piddle  Trent- 
hide  {e\  Rex  v.  Houghton-k^Spring  (/),  and  Rex  v.  Melh- 
ridgeig). 

Batlbt,  J. — This  case  certainly  comes  very  near  Rex  ▼• 
Miruter,  but  being  distingiiishablf  iii  one  respect,  it  cannot 
be  a  decisive  authority  in  favour  of  this  settlement.  But 
I  also  think  that  case  is  open  to  some  observations,  whic|i 
would  prevent  me  from  abiding  by  it,  supposing  this  to  be 
exactly  similar.  In  Rex  v.  Minster  it  was  to  a  degree  con* 
ceded,  that  the  right  to  have  the  cows  fed  on  the  master^s 
land,  constituted  a  tenement;  but  the  principal  question 
raised  was,  whether  payment  of  rent  by  service  was  equivar 
lent  to  payment  in  money.  After  that,  (which  was  the  first 
case  in  which  it.  was  decided  that  the  right  which  a  servant 
acquired  of  having  cattle  fed  on  hts  master's  land  gave  him 
a  settlement,)  the  case  of  Rex  v.  Oswald  Twissell  (h),  was 
brought  before  the  Court.  There,  the  pauper  rented,  among 
other  things,  the  milk  of  a  cow  to  be  kept  by  the  owner  f 

(«)  Aote,  vol.  U.  ebo.  (/)  1  Eut,  247. 

(6)  Ante,  p.  14.  Or)  1  T.  R.  599. 

{c)  4  T.  R.  671.  {k)  Decided  in  1818,  bat  not' 

(d)  1  T.  R.  137.  reported. 

(e)ST.R.7r^. 
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her  keep  made  up  the  necessary  value  of  10/.,  and  she  was  1823. 
in  fact  pasture  fed;  but  the  Court  said,  that  as  it  did  not 
appear  to  have  been  made  matter  of  bargain,  that  she 
diould  be  pusiure  fed,  hiring  her  milk  was  not  necessarily  i^hiUtah 
taking  a  tenement,  and  the  order  of  Sessions  allowing  the  ^  of 
settlement  was  quashed.  The  Court  in  that  case  held,  that 
it  was  not  snffident  to  shew  that  the  cows  were  in  point  of 
feet  pasture  fed,  but  it  was  necessary  to  prove  that  it  was 
part  of  the  original  bargidn.  Now  in  this  case  the  stipuhi* 
tion  was,  that  the  pauper  wasto  have  a  house  and  garden  rent 
free,  but  that  was  connected  with  the  service,  and  therefore, 
according  to  the  decision  in  Rex  v.  Mincer,  mast  be  left 
out  of  the  question.  Then  he  was  to  have  the  going  of 
thirty  sheep  with  his  master's  flock  as  wages ;  but  there  was 
no  stipulation  how  they  were  to  be  fed.  It  is  very  probable 
that  they  would  be  fed  upon  the  pasture  or  other  growing 
produce  of  the  land,  to  the  value  of  more  than  10/.  a-year, 
but  it  constituted  no  part  of  the  bargain  that  tliey  were  to 
be  fed  in  that  manner,  and  therefore,  I  think.  Rex  v.  Os^ 
wold  Twissell  establishes  a  distinction  between  this  case  and 
Rex  V.  MinsteTf  which  must  govern  our  decision.  The  case 
of  Rex  V.  Minsier  again  came  under  consideration  in  Rex  v. 
5itf/ofi  St.  Edmunds  (a),  iand  the  Court  acted  on  die  prin- 
ciple establbhed  in  JZer  v.  Oswald  TwisseiL  But  I  thmk  if 
it  were  not  for  the  distinction  thus  pointed  out,  there  are 
some  observations  to  which  Rex  v.  Minster  is  open,  which, 
(without  regard  to  any  doubt  as  to  the  value  of  the  pasture 
feeding,  or  whether  it  was  a  part  of  the  original  bargain 
that  the  sheep  should  be  fed  upon  the  growing  produce  of 
the  land,)  satisfy  my  mind  that  it  ought  not  to  be  acknow- 
ledged as  an  authority  on  this  occasion.  That  there  is  great 
refinement  in  all  diese  distinctions  there  is  no  doubt;  and 
it  could  never  enter  into  the  mind  of  any  man  but  that  of  an 
extremely  acute  lawyer,  that  a  person  could  be  considered 
as  renting  a  tenenient,  by  any  bargain  which,  in  the  character 
of  servant,  he  might  make  with  his  master.  In  order  to 
(a)  Ante,  vol.  U.  goo. 
A  A  2 
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gain  a  settlement,  by  renting  a  tenement,  I  take  it  to  bcj 
perfectly  clear,  that .  the  parly  must  not  merely  rent  a  tene- 
ment, but  he  must  •*  come  to  settle,"  according  to  the  words 
of  13  &  14  Car.  2.  c.  12.    If  a  person  comes  to  settle  on 
a  tenement,  we  are  naturaUy  to  look  to  the  nature  and  cha« 
racier  of  his  residence.     In  all  the  cases  decided  on  the 
Statute  of  Car.  2,  the  residence  of  the  party  has  been  upon 
something  which  may  be  connected  with,    and   constitutes 
part  of  the  tenement,  in  respect  of  which  he  gains  a  settle- 
ment by  residence.     The  question  is,  does  he  ^  come  to 
settle"?    There  are  many  instances  in  which  a  man  is  allowed 
to  reside  in  a  house,  from  motives  of  kindness,  rent  free, 
and  in  such  cases  tlie  house  is  considered  part  of  his  tene- 
ment, and  if  the  house  alone  be  worth  10/.  a-year,  he  thereby 
acquires  a  settlement.    But  at  present  I  am  not  aware  of 
any  case  in  which  the  point  has  been  raised  and  dedded>  dial 
the  occij^ier  of  land  will  acquire  a  settlement  where  be  does 
not  also  reside,  in  such  a  way  as  to  constitute  what  I  shall 
presently  point  out  to  be  my  notion  of  residence.    The  case 
of  Rex  V.  Houghton-le-Spring  (a),  which  has  been  referred 
to,  was  not  decided  upon  this  statute.    There  the  pauper 
lived  in  the  parish  in  which  he  was  the  owner  of  the  pro- 
perty, and  the  decision  was,  that  he  could  not  be  removed 
from  his  own,  but  tliat  was  on  the  principle  of  the  common 
law,  by  which  every  man  has  a  right  to  continue  on  his  own 
property.    The  only  case  I  am  aware  of  which -appears  to 
hold  a  different  doctrine,  is  Rex  v.  Mdkridge  (6),  in  which 
the  residence  was  in  a  toll  house.    There  the  pauper  occu- 
pied land  in  the  parish  in  which  the  toll  house  was  situated, 
and  though  his  residence  in  the  toll  house  could  not  be 
taken  into  consideration  alone,  so  as  to  confer  a  settlement, 
still  it  was  considered  as  a  residence  connected  with  the  pro* 
perty  which  he  held  in  the  same  parish^  not  in  the  chaJr acter 
of  servant,  but  as  if  be  had  a  residence  of  his  awn.    That 
case  was  decided  on  the 'principle,  tbat  it  was,  his  own  resi- 
dence, and  that  he  came  to  settle  and  reside  in  bi»  own 


(a)  1  East,  f47. 


(A)  1  T.  R.  598. 
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tbmicile.    Now  here  the  pauper  has  only  a  residence  in  tlie        1823. 

character  of  sertant.    It  is  true  he  has  the  house  rent  free,     ,2^C^ 

The  KiMO 
but  ills  occupatioD  is  in  the  character  of  servant;  the  house,  •• 

during  the  ¥^hole  time  of  his  continuance  in  it,  was  his  iNHABiTAMTt 
master's,  and  it  was  no  more  than  if  he  had  been  allowed  to  g^gJ^^n^L. 
reside  in  a  room  in  his  master's  house.  living  in  one  of  the 
rooms  of  the  master's  house,  is  not  **  coming  to  settle,"  mr 
can  it  be  considered  as  contributing  to  what  is  essential  in 
order  to  gain  the  party  a  settlement.  For  these  reasons 
ifaeiaefore,  first,  on  the  ground  that  it  does  not  appear  in  diis 
case,  that  it  was  part  of  the  bargain,  that  the  sheep  in  ques- 
tion should  be  fed  with  growing  produce ;  and  second,  on 
the  ground  that  this  pauper  had  not  within  this  parish  any 
tiling  which  properly  could  be  called  a  residence  of  his  own, 
and  for  that  reason  could  not  be  considered  *^  comii^  to 
«ettle,"  I  am  of  opinion  that  the  settlement  was  not  gained 
in  Ixworth,  and  that  the  Sessions  did  right  in  quashing  the 
<irder. 

Best,  J.  (a). — In  Rex  v.  Minder  the  material  point  was 
conceded  in  argument.  The  Court  in  that  case  were  clearly 
of  opinion  that  the  residence  in  the  master's  house  was  not 
sufficient;  and  I  confess  1  am  at  a  loss  to  understand  how 
•that  residence,  connected  as  it  was  with  the  service,  could 
be  considered  as  residing  on  a  tenement  within  the  meaning 
of  the  statute.  The  authority  of  that  case  has  been  broken 
in  upon  by  Rex  v.  Oswald  Twissell,  and  where  there  is  a 
dashing  of  decisions,  the  proper  course  is  to  decide  accord- 
ing to  the  language  of  the  statute.  Occupying  a  tenement, 
merely  in  the  character  of  servant,  is  clearly  not  such  a 
coming  to  settle  as  the  legislature  contemplated.  Coming 
to  settle  on  a  tenement,  means  coming  in  the  character  of 
tenant,  as  the  very  words  of  the  statute  import,  and  not  in 
the  character  of  servant.  The  language  of  Le  Blanc,  J.  in 
Rex  V.  Minster,  is  decisive  upon  this  point.  He  b  of 
opinion  that  the  residence  in  the  house  is  not  sufficient* 
(4)  H«<n»^,  J.  wu  absent,  at  the  014  Bailey. 
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1828.       Why?    Because  the  servant  has  not  an  absolute  right  oi 


possession  in  the  house;  it  may  be  put  an  end  to  at  the 

o.  pleasure  of  the  master.    Grantbg  that  the  feeding  of  the 

iMHABiTAiiTt  ^^^^P  ^  ^^  <^s^  coustitutes  a  tenement,  still  the  same  vice 

_     o^  attends  that  point    This  pauper  does  not  come  to  settle  as 

9ARDWBLZ..  _/         ,  1       /.       ,.  /.I  1  .        1 

a  tenant.  He  takes  the  feedmg  of  the  sheep  m  the  same 
character  as  the  house,  namely,  as  a  servant,  and  therefore 
he  cannot  be  considered  as  renting  a  tenement  within  the 
meaning  of  the  statute.  The  taking  must  be  in  the  man's 
own  right;  but  the  right  here  is  that  of  the  master,  who  has 
the  power  of  putting  an  end  to  the  possession  by  deter- 
mining the  service.  I  agree  that  the  party  must  come  to 
reside  on  part  of  the  tenement.  These  are  the  express 
words  of  the  statute ;  "  settle  in  any  tenement.''  Now  in 
JRex  V.  Knighton  (a),  the  Court  only  decided  that  the  party 
must  reside  either  upon  the  tenement,  or  at  least  in  the 
parish  in  which  the  tenement  is  situated.  Hiring  a  tene^ 
ment  in  a  parish  without  residing,  is  not  sufficient;  the 
pauper  must  ''  settle"  on  the  tenement,  or  he  must  be 
resident  on  that  which  may  be  considered  part  of  the  tene- 
ment. According  to  the  opmion  of  Xe  Blanc,  J.,  to  which 
I  have  already  referred,  residing  merely  in  the  character  of 
servant,  is  not  to  be  considered  as  a  residence  upon  th^ 
tenement  m  respect  of  which  the  settlement  is  to  be  gaiped* 
But  without  referring  to  cases,  I  am  of  opinion  that  this 
pauper  was  not  coming  permanently  to  settle  in  a  tenement 
of  hb  own,  within  the  spirit  and  letter  of  the  statute,  and 
therefore  did  not  acquire  a  settlement  in  this  parish. 

Order  of  Sessions  confirmed, 
(a)  s Bottom • 
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1823. 
Tile  Kino  v.  The  Inhabitants  of  ALTHomNi* 

vIN  appeal  against  an  order  of  two  Justices,  by  which  A  ]«bo«rcr  ta 

John  fViggins  and  Elizabeth  his  wife  were  removed   from  bircd  himwlf 

Mainland  to  JUhorne,   both  in  the  county  of  JSwcj:,  the  ^^^^^l 

Sessions  confirmed  the  order,  subject  to  the  opbion  of  this  "«  »*  ^^a^b^ 

Court,  on  the  following  case: —  the  terms  of 

The  pauper,  at  Michoelmai,  1821,  agreed  with  Mr.  Croil,  wa/to^bare  a 

a  farmer  in  the  parish  of  Mayland,  to  live  with  him  as  his  J^t  tihi^" 

servant  in  husbandry,  from  that  Michaelmas  till  tbeMichael-  and  if  he  and 

mas  following,  at  ten  shUiii^s  per  week  for  the  Winter  half  eooM  not' 

jear,  and  deven  shillings  per  week  for  the  Summer  half  i2I^*2,onttI! 

year;  the  pauper  to  have  a  month  in  harvest  to  himself,  hewaa  to  har- 
.  Test  where  he 

and  if  he  and  his  master  could  not  agree  for  the  harvest  pleased.   At 

month,  the  pauper  was  to  harvest  where  he  pleased.    If  any  nt^Ta^^S^ 

.one  offered  the  pauper  more  money  than  his  master  for  the  ^^[]^*  JJU^ 

harvest  month,  the  pauper  had  a  right  to  go.    At  the  com-  bis  master  to 

jnencement  of  the  harvest,  the  master  offered  the  pauper  lenns  then 

51.  for  the  harvest,  which  the  pauper  at  first  refused,  and  J^jJ^J^^ 

required  51.  5$..  but  afterwards  agreed  to  take  the  5/.,  and  the  service 
^     ,.     ,  ,  ...        ,        ,    ,    during  the 

accordsDi^y  contimied  m  his  master  •  service  during  the  whole  whole  year  :--- 
year,  and  received  his  wages  weeldy.  SSIln^i^ 

tivoy  and  not 


Jefsofp  and  Wolford  in  support  of  the  order  of  Sessions,  hiring  and 
contended,  that  the  reservation  in  the  agreement  by  which  settlement 
the  pauper  was  to  have  a  month  in  the  harvest  to  himself,  ^J^^^^^'^^er 
rendered  it  an  exceptive  hiring,  and  therefore  this  could  not  ^u 
be  considered  as  a  hiring  for  a  year,  so  aa  to  confer  a  settle- 
ment.   They  relied  upon  Uex  v.  jBtsAop's  Hatfield  (a),  as  an 
express  authority,  and  cited  1  Hd.  P.  L*  338,  and  Rex  v. 
Arlington  (b)» 

Brodrick,  contri. — ^This  was  a  conditional  and  not  an 
exceptive  hiring^  and  therefore  as  tlie  pauper  actually  serv* 
ed  for  a  whole  year  under  i^  be  thereby  gained  a  settle* 
.     (a)  Bolt.  A.  C,  43^.  (6)  1 M,  &  S.  62S« 
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.1823.        |ge,||  Jq  Mayland.    There  is  no  doubt  that  if  this  was  an 

The  KiHo     ^baolote  ooQtract,  that  Ifae  pauper  was  to  have  the  harvest 

o.  month  to  liimself,  it  would  be  an  exceptive  hiring,  which 

Imrabitants   was  the  case  in  Rex  v.  Bishop's  Hatfield;  but  this  being 

Aj^thorn B.    ^^^^y  ^  conditional  hiring,  the  pauper  gamed  a  settlement 

by  the  yearns  actual  service.     In  Rex  v.  Bishop's  Ha{field, 

the  pauper  actually  hired  liimself  to  another  master  during 

the  harvest,  which  makes  all  the  difference.    He  cited  Rex 

y.  North  Nibley{a),   Rex  v.  New  Windsor  (6),   and  Rex  v. 

^t.]Ehbs{c). 

Bayley,  J. — I  am  of  opinion  that  the  Sessions  have 
rightly  decided  this  case.  They  were  of  opinion  that  this 
was  not  a  conditional  but  an  exceptive  hiring.  There  may 
be  nice  distmctions  between  decided  cases,  but  I  think  the 
distinction  between  a  conditional  and  an  exceptive  hiring  is 
broad  and  intelligible.  I  take  a  conditional  hiring  to  be 
that,  where  the  parties  stipulate  for  the  continuance  of  the 
service  for  a  whole  year,  but  by  fixing  the  terms  upon 
which  the  service  is  to  be  continued,  it  is  left  to  the  option 
of  either  to  put  an  end  to  the  contract.  If  die  bargain  is 
made  so  that  it  shall  be  co-extensive  with  the  whole  year, 
but  with  liberty  to  either  to  dissolve  it,  dien  it  is  a  con- 
ditional hiring;  but  if  the  servant  stipulates^  that  during  a 
period  of  the  year  he  shall  be  absent  from  labour,  or  that 
with  respect  to  a  particular  period  of  the  year  there  shaH 
be  a  new  bargain  when  the  period  arrives,  then  it  is  an 
exceptive  hiring,  and  no  settlement  can  be  gained.  In  this 
case  there  is  an  express  stipulation  that  the  pauper  shall 
)iave  a  month  to  himself  in  the  harvest  time,  and  if  he  and 
die  master  could  not  then  agree  for  the  harvest  month,  he 
was  to  harvest  where  he  pleased^  The  parties  therefore  do 
not  bargain  beforehand  as  to  the  wages  to  be  paid  during 
|be  harvest  month,  but  that  is  to  be  subsequent  matter  of 
contract.  This  is  no  more  therefore  than  a  hiring  for 
eleven  months,  the  twelfth  month  being  scooped  out  of  the 
(a)  5  T.  R.  SI.  (>)  Bnrr.  S.  C.  19.  (c)  U.  S89. 
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•righiftl  contract,  and  subject  to  a  new  bargain*    1  am  of       1823. 

opinion  that  it  was  no  more  than  an  exceptive  hiring,  and      ^^^'^^^^ 

diat  the  service  under  it  c<mfer8  no  setdement.  «,  '*^ 

The 

iMHABITAMTt 

Best,  J.  (a). — I  am  of  the   same    opmion.     I  think  of 

Rex  V.  BUhcp^s  Hatfidd  is  an  authority  m  point,  and  diough      ^''b®'"'* 
the  pauper  in  that  case  hired  himself  to  another  master 
during  the  harvest,  that  makes  no  difference. 

Order  of  Sessions  confirmed. 
(a)  Hotrvffd,  J.,  wm  absent,  at  the  Old  Bailej, 


The  Kino  v.  George  M'Gill. 

C/ONVICTION  under  50  Gea.  3.  c.  41.  s.  17,  for  selt  Expoiiii|  to 

ing  tea  without  a  hawker's  license.    The  conviction  stated,  i^t^  as^a* 

that  on,  &c.,  at,  &c.,  the  defendant  being  a  hawker  and  ^"^^^'^  ^^- 
,  ^  OQt  a  licence, 

trading  person,  gomg  to  other  men's  houses,  canning  to  U  an  ofienoe 

eell,  and  exposing  to  sale,  without  any  licence  so  to  do^  5oGeo.s. c.4i. 

certain  goods,  wares,  &c.,  to  vrit,  divers  parcels  of  tea,  and  [i^f  o^^ciVmo 

that  he  being  such  hawker  as  afoi^esaid,  did,  on  the  day  and  a  penalty  of 

<ifear  aforesaid,  Bt  Worcester,  carry  to  sell,  and  expose  to  sale,  by  is  Gm.  s. 

certain  goods,  wares,  8ic.,  to  wit,  divers  parcels  of  tea,  and  ^o^d*be'an 

was  then  and  there  found  trading  as  aforesaid,  without  any  ^^^'J^^  u^^Ji\\ 

licence  so  to  do,  contrary  to  the  form  of  the  statute,  &c.  tea  in  an  ««• 

The  conviction  then  set  forth  the  evidence,  and  stated,  that  e^en  if  he  bad 

the  Justice  did  thereupon  conyict  him  of  the  said  offence,  JeooZ''*'''  ^^* 

and  adjudged  that  he  had  forfeited  die  sum  of  10/.    Against    *"»  Agent  or 

,  serrant  of  an 

this  conviction  the  defendant  appealed,  and  the  same  was  onUcenced 

confirmed  by  the  Sesoons,  subject  to  the  opinion  of  the  MriaT/'iiable 

Covrt,  upon  the  foUovring  case :—  ^|^  ^»  P'JJ; 

George  M^Gili,  as  the  agent  of  David  Salisbury,  a  li-  naity,  if  be 

cenc^d  tea  dealer,  on  the  l7th  ot  April,  1622,  in  the  city  of  hawker't  Uj 

Worcester,  carried  to  sell  several  packages  of  tea^  and  then  ^"^ 
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1828&        iDdthere^  at  the  bouse  .of  oae  Henry  Grcroe,  sold  to  the 
^"^^^^^^      Said  Henry  Groaef  ^le  of  th'e  said  packages^  conrainnfig  « 
^  quarter  of  a  pdund  of  tea ;  and  aflerwards,  on  the  same  daf, 

M'Giix.  in  tbf  city  of  JVorcesier,  he  the  said  George  M'Gill,  as  such 
^f^iit  ab  afopssajd^canied  tj'^sdl,  and  exposed  to  sale;  at 
the  house  of  one  ffilUain  Perka,  another  package,  coo- 
tahiing  also  a  quartet  of  si  pouad  of  tea,,  btat  did  not  sell  tbe 
same.  At  the  4KferaI  times  when  the  said  George  M*GiU, 
as  such  agent  as  aforesaid,  so  cairied  to  seU,  and  sold  the 
said  first-mciBtioBed  quarter  of  a  pound  of  tea,  and  so  car- 
ried to  seU|  and  exposed  to  sale>  the  ss^d  last-mentioned 
quarter  of  a  pound  of  tea,  neither  he,  nor  the  said  Daniel 
Salisburiff  his  employer,  had  any  licence  according  to  the 
50  Geo.  3.  G.  41.  The  question  for  the  opmion  of  the 
Court  is,  whether  the  defendant  was  duly  convicted. 

Dernnan,  C.  S.  and  Winter,  who  opposed  the  order,  of 
Sessions,  being  asked  by  the  Court  what  were  die  objections 
to  the  coDvictioDy  stated  tbem  as  fUSows.  Krst^  dial  this 
kind  of  dealing  in  tea,  not  being  licenced  at  idLby  the  Hawi^ 
kerV  and  Pedlai^e  Aet,  b  equidly  illegal^  with  « licence,  as 
without^  and  is  iberefoflB  an  oAbiee  againpt  Id  Geo.  S»  c.  46b 
s*  6,  under  wbieb  alone  it  is  properly  punishable*  Secom^ 
that  it  is  not  stated  in  tke  conwticin,  dist  the  tea  wascab- 
ried  to  sdl,  exposed  to  sale^  or  soM,  in  an  unentered  pkee^ 
wUch  according  to  die  statute  last^mentioned  it  should  ba 
And,  third,  that  the  appellant  hating  acted  as  an  agent  or 
servant  to  another,  is  not  liable  to  the  penidty  imposed  by 
either  of  the  statutes. 

Pearson  and  Rustdl,  in  support  of  the  prder  of  Sessions, 
contended,  first,  that  altbough  the  appellant  had  offended 
against  two  separate  statutes  by  one  act,  still,  he  was  pu^ 
nishable  by  both,  or  either  separately.  Second,  that  the  pro^ 
vision  respecting  unentered  places,  was  no  part  of  the  sta« 
fute  under  which  the  appellant  bad  been  convicted,  aad 
tfaereiore  did  not  apply  to  tbe  case.    AM,  third,  that  tbb 
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defendant  w«9  e^oally  Ktble^  whether  acting  as  agent  e^       Uflt* 
principal,  the  statute  beii^  eipneasly  applicable  to  both, 
and  they  cited  fejrv.Tunicr  (a). 


Denman,  C  &  and  Winter,  contA,  iosiBted,  that  'as  the 
act  of  selliiq;  tea  by  the  appeUant,  was  bgr  another  statute 
made  equally  Ulq^l,  with,  or  without  a  licence,  he  had  beefi 
guilty  of  no  ofibnoe  against  the  Hawker's  and  Pedkr's  Act, 
and  therefore  could  not  be  conmted  under  it ;  the  remedy 
provided  by  the  latter  jstatttte  nolbeiag  cnmuhitive  upon  Ifart 
of  the  fermer.  The  atalute  9  Geo.  2.  c.  35.  s.  £0.  makes  it 
unlawful  for  any  hawker  or  pedlar  to  sell  tea,  and  therefore  a 
hawker's  licence  wonld  not  legalize  the  sale  of  tea  by  a  person 
tradipg  as  a  hawker.  If  tlie  defendant  has  been  guilty  of  any 
offence,  he  was  punishable  only  under  the  12  Geo.  3.  c.  40. 
Tb^  cited  RolPs  Jbridgmeni  (fi),  Beckford  v.  Hood  (c), 
and  Townjratf  3  case  (d). 

.    The  CouBT  look  time  to  consider  the  case,  and  jud^ 
ment  was  now  delivered  by 

BatleTi  J.^-Tliia  was  a  conviction  under  the  50  Geo.  SI. 
0.  41*  s.  17^  for  selling  tea  wiAout  a  licence,  and  die  prin- 
cipal question  was,  whether  the  defendant^  being  a  hawker^ 
%nd  selling  tea  in  that  character,  but  without  a  licence,  was 
within  the  operation  of  the  statute.  Tliere  was  anotfaeir 
question  which  might  have  beeti  raised,  namely,  whether  the 
penalty  of  10/.,  in  which  he  was  convicted,  was  the  proper 
penalty  to  be  imposed  upon  him.  Upon  that  point,  the 
Court  gave  their  opinion  ro  Rex  v.  IVebsdell  (e),  in  which 
we  are  further  confirmed  by  a  subsequent  consideration  of 
the  case.  We  have  looked  into  the  several  acts  of  Parlia- 
ment relatipg  to  this  subject,  and  upon  a  careful  review  and 
comparison  of  them  all,  we  *  are  of  opinion  that  the  defen- 

(a)  4  Bam.  6c  Aid.  510.  (4)  Plowd.  119. 

(6)  1  Roll's  Abr.  106.  pi*  16.  (0  See  ante,  p.  3^, 

(c)  7  T:  R.  620.  • 
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1823.  ^^^  ^^  properly  conTicted  under  this  statute,  and  in  the 
N^'v^-^  right  penalty.  The  main  ai^uwent  against  the  conviction 
'"^^r^'"^  was,  that  as  another  act  of  Parliament  has  made  it  illegal 
JI^GiUi  lo  sell  tea  at  all  in  an  unentered  place,  even  witli  a  licence, 
the  selling  ijL  without  a  licence  was  no  offence  witliin  this 
act  of  Parliament ;  and  if  there  was  no  statute  in  existence 
upon  this  point  of  a  prior  date  to  the  two  already  alluded 
to,  that  argument  might  perhaps  be  tenable.  But  when 
we  review  the  entire  history  of  the  law,  relating  to  hawkers 
and  pedlars,  it  becomes  clear,  that  the  50  Geo.  S,  is  in- 
tended to  include  persons  selling  tea  without  a  licence,  as 
well  as  those  v^ho  may  so  deal  in  any  other  article.  The 
first  statute  is  the  8  &  9  ^»  3.  c.  £5,  which  after  reciting 
^hat  additional  duties  have  been  laid  upon  coffee,  tea,  &c., 
enacts,  that  every  hawker,  &c.  shall  pay  a  duty  of  4/.  Then, 
the  9  &  10  W*  3.  c.  27,  recites,  and  continues  the  former 
act,  imposing  the  same  duty  on  every  hawker,  8lc.,  carrying 
to  sell,  or  ezposbg  to  sale,  af^  goods,  wares.  Sic,  and  con- 
tains two  clauses  imposing  penalties,  which  are  very  impor- 
tant in  the  consideration  of  this  <case.  The  former,  by  sec- 
tion 3,  imposes  a  penalty  of  Id/,  upon  every  hawl^er,  &c.,  so 
trading  as  aforesaid  without  a  licence ;  thie  latter,  by  section 
8,  provides,  that  the  Justice,  before  whom  a^y  offender  is 
convicted,  "  shall  cause  the  said  sum  of  12/.  to  be  forthwith 
levied  by  distress  and  sale  of  the  offender's  goods.''  We 
then  come  to  the  50  Geo,  3.  by  th^  17th  sectbn  of  which 
the  penalty  of  10/.  is  imposed,  a^d  in  >vhidi  three  distinct 
terms  are  made  use  of,  w^iich  it  is  material  to  examine  with 
care.  The  words  ar^,  '<  If  any  such  hawker,"  Sic.  *'  shall 
trade  as  aforesaid,  without,  or  contrary  to^  or  otherwise  than 
shall  be  allowed  by,  such  liqen^,  he  shall  forfeit  for  each 
offence  the  ^um  of  10/."  These  three  distinct  expressions 
were  not  hastily  or  unintentionally  introduced,  but  clearly 
apply  to  there  separate  offences.  Then  section  20,  referring 
to  section  17,  enacts,  that  the  Justices  before  whom  any 
offender  is  convicted,  **  shall  cause  the  said  sum  of  40/.  to 
be  lavied,**  Sec  This  is  clearly  a  mistake ;  th^  17th  section 


The  Kim  a 


TRINITT  TSRM^  FdlTRTH  OEO.  lY.  381 

mientioos  no  ''  said  sum  of  40/.  f  the  sum  there  is  10/.,  and       1833. 
it  undoubtedly  ought  to  be  the  same  in  the  120th  section,  llie 
intenbediate  clause,  nineteen,  does  impose  a  penalty  of  40/., 
and  thence  probably  the  mistake  arose.    The  former  act  of     M*Oiia. 

9  &  10  ff.  3.  contained  no  clause  similar  to  the  19tfa  in  this 
act,  but  it  does  contain  clauses  expressly  answerable  to  the 
17th  and  9(Hh  in  this  act;  and  as  the  snm  mentioned  in  both 
dauses  there  is  the  same,  it  is  clear  that  the  sum  should  be 
the  same  in  both  clauses  here.  It  is  perfectly  manifest, 
that  the  words  ^  trading  without  such  licence,**  in  the 
8  8c  9  ^*  3.  means  trading  without  having  himself  takien 
oat  a  licence,  and  such  also  is  the  plain  sense  of  die  9  8c  10 
fV.  3.  The  next  statute  in  point  of  date  which  refers  to  liaw- 
kers  and  pedlars,  is  the  25  Geo.  3.  c.  78,  but  there  are  some 
mtermediate  statutes  by  which  the  law  respecting  the  sale 
of  cambrics  And  of  tea,  was  in  some  degree  altered*    The 

10  Geo\  I.  c.  IQl  s.  14,  prohibits  tea  from  bemg  sold  in  any 

but  an  entered  place,  thus  makmg  the  right  of  sale  locaK 

The  9  Geo*  2.  c  35.  s.  20,  prohibits  hawkers  and  pedlars 

from  selling  tea  at  all.    Now^  these  two  statutes  proceeded 

upon  very  distinct  views.    The  former  had  for  its  object, 

the  increase  of  the  revenue,  the  latter  the  interests  of  the 

bon&  fide  tradesman.   Upon  that  was  founded  the  argument, 

that  as  the  sale  of  tea  by  hawkers  was  prohibited  alt<^6ther, 

the  selling  it  without  a  licence  could  be  no  offence,  because 

the  general  prohibition  had  done  away  die  particular  licence 

to  sell.    We  are  of  opinion  that  such  is  not  the  legal  effect 

of  that  statute.    Where  one  law  prohibits  the  sale  of  an 

article  under  certain  circumstances,  and  imposes  one  penalty, 

and  another  prohibits  the  sale  under  other  circumstances, 

and  imposes  another  penalty,  the  latter  does  not  impliedly 

repeal  the  former ;  it  is  cumulative  upon  it,  and  both  re* 

main  in  force,  unless  the  first  is  repealed  by  express  words. 

So  in  this  case,  the  selling  at  all,  is  an  offence  under  one 

statute ;  the  selling  without  a  licence  b  an  offence  under 

another  statute;  the  latter  is  cumulative,  and  therefore  coo- 
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t823,'  slittttes  two  ofieBoes^  for  eitha:  of  which  the  party  is* 
"^^^^/^^  puiiidh|dt>lo.  Then,  in  the  25  Gto.  8.  c.  78,  we  first  find 
The  Kwa  ^^  words  "  otherwise  than  shall  be  allowed  by  such  li- 
M5GiiA«  c^oe"  introdacedy  which  were  clearly  intended  to  apply  to. 
hawkers  selling  those  articles  without  a  licence,  the  sale  of 
which  was  previously  prohibited  in  toto,  and  not  protected 
even  by  a  licence,  and  there  the  penalty  of  10/»  is  imposed. 
The  29  6ea.  3.  c.  26,  repeals  the  last-mentioned  act,  bat 
contbues  thd  penalty  of  10/.  as  before;  it  however  consti* 
ttttos  another  offence,  on  which  it  inflicto  a  penalty  of  40/., 
and  in  providing  for  the  le'^of  the  first  penalty,  of.  10/.,  it 
inadvertendy  says,  '*  the  sud  sum  of  4/0l/^  This  is  oleerfy' 
an  error,  and  b  fdllowed  up  in  the  hter  act  of  50  Geo,  3. 
o*  41.  From  this  historical  view  of  the  different  statutes, 
it  is  perfectly  clear  that  10/.  is  the  penal^  intended  to  be 
imposed  upon  the  offimee  of  ^icli  Uib  defendant  has  been' 
convicted  f  and  that  die  words  ^  withoitt  a  licencie^  must 
rpfer  to  e  man  who  has.  not  taken  out  any  licence,'  and  who 
has  no  licence  in  bis  poasesrion  anywhere.  We  aiediere- 
fore  of  opinion,  that,  as  the  ^  Geo.  3.  e.  41.  s.  17,  im-^ 
poses  a  penalty  upon  every  hawker  selling  tea  without  a  li^ 
cen^e^  end .  the  intermediate  acts,  which  prohibited  die 
selling  it  at  all,  do  not  relieve  a  parly  from*  the  pendty  inn 
posed  by  Ihe  former  act  £or  selling  oajr  goods,  &c.  with- 
out a  licence,  the  defendant  in  this  case  has  been  properly 
convicted,  and  the  order  of  Sessions  must  be  confirmed. 

Order  of  Sessions  confirmed. 
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Hie  King  v.  John  Mat  all  and  others. 

jL  his  was  an  appeal  -against  the  allowance  of  overKers  A  aoHee  of 
accounts  for  the  towndrip  of  Quick,  in  the  parish  of  SaddU^  tfie  attowHioe 
MitA,  in  the  West  Riding  of  ForfaAtiv.    At  the  Sessions/  aeJmtir^^ 
it  ^38  objected  for  the  respondents^  that  the  notice  of  ap-  ^  **Sj!"*  c 
peal  was  insnfBdent^  because  it  did  not  state  and  specify  (wytipg 
die  particular  causes  or  grounds   of  appeal,  pursuant  to  be  directed 
41  Geo.  3.  c.  25.  ».  4,  but  merely  transcribed  every  payment  jLjlvhi^die 
in  the  overseers  accounts^  without  suggesting  any  matter  putieolar 
or  cause  of  objection  Aerete.     The  Sessions,  however,  gnmndsof  ap-^ 
over-ruled  the  objection,  considering  die  mddein  which ihe  i^i^S^SJIs^ 
accoants  had  been  kept^  and  after  hearing  the  appeal,  dis-  fjf^^j^^ 
allowed  Ae  overseers  accounts,  but  reserved  a  case  for  the 
opinioti  of  thk  Court  > 

B»  AUenm,  now  appearing  to  support  die  ordo*  of  Ses« 
sions,  was  directed  to  confine  himself  to  the  preliminary 
olgectioh  as-  to  die  siifiidiency  of  the  notice  of  appeal,  and 
he  coatended,  that  diis,  like  all  other  notices,  must  be  taken 
with  reference  to  the  sAtgectrmatter,  and  the  objection  here 
being,  that  there  was  nb  sufficient  proof  of  the  fact  of 
payment  .6P  the  items  in  the  overseers  accounts,  the  notice 
in  question  was  insuflfeient.* 

BaylbYi  J. — The  notice  of  appeal  being  merely  general, 
that  the  different  items,  enumerating  all  of  them,  will  be 
objected '  to,  without  stadng  for  what  reason  any  one  of 
them  will  be  olgected  to,  is  clearly  insufficient,  and  there^ 
fore  I  think  the  order  of  Sessions  must  be  quadied. 

HaLROTD  ^nd  Bbst,  J's»,  concurred. 

Order  of  Sessions  quashed. 

LUtledak  and  J.  WilUanu  were  to  have  argued  for  the 
defendants. 
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The  King  t.  The  Inhabitants  of  Suipdham. 

WlMre«ite'««^    X  WO  Justices,  bj  their  order,  removed  Johm  HM,  bis 

^tem!!^  wife,  and  four  children,  from  Shipdham  to  Thunford,  both 

gardens,  in  tbe  comity  of  Norfolk,  which  order  on  appeal  the  Ses- 

^e  paoper  to  sions  quashed^  subject  to  the  opioioo  of  this  Oourt,  oa 

2^*gSS^r^    the  foUowing  case  :— In  MarcA,  1818,  Sir  Charles  Chadd, 

and  for  his  so  leavius  his  mansion-house  and  estate  at  Thursfbrd,  agreed 
doing  be  was       ^       ^  , 

to  ti&e  the  is-  with  the  pauper  to  take  care  of  his  garden^  hot-houses,  vtAes^ 

fits  of  part   '  walUtrees,  pleasure  grounds,  8ic.,  and  for  his  so  doing  the' 

to^kWe*in''a     P^^'P^  ^^  allowed  to  take  the  issues  and  profits  of  part 

cottage  con-     of  the  garden^  and  to  live  in  a  cottage  contiguous  to  the 

tignotts  there-  o  o 

to,  belonging    garden  belonging  to  Sir  Charles  Chadd,'  of  the  yearly  value 

fl^d^  was  to*  ^'  ^'f  ^^  which  a  small  common  right  was  attached.    The 

^re^^^or^a  P^^pcr  was  to  continue  in  the  premises  for  a  year,  before 

year,  unless     any  further  agreement  was  to  take  place  between  him  and 

person  before    Sir  Chorks  Chaddf  unless  some  other  person  should,  before 

^uld"occopy  ^**  ^®»  occupy  the  mansion,  &g.;  in  which  ease  ihe  gar- 

tbe  mansion,    dens,  8cc,  were  to  be  delivered  up  by  the  pauper.    The 

in  which  case  .  «^     «^ 

the  gardens     pauper  continued  in  the  occupation  of  the  garden  under  the 

irTeirednp;and  <^hove  terms  for  a  year  and  a  quarter*  ^.Oq  .the  hearing  of 
^'^t'^n^^i  the  appeal,  it  appeared  that  the  produce  of  the  garden  was 
theoccnpaMoa  worth  70/,  a  year  to  the  pauper,  and  that  the  ezpence  of 
on  th^^rms  keeping  up  the  pleasure  fiiMBds,  Sec.  together  witb  the 
ft  yeu-rthe  ^^^^  o^  ^^  pauper's  labour,  would  amount  to  as  much  as 
produce  being  ^  issues  and  profits  which  the  pauper  was  allowed  jg  take. 
70L  per  an-  Two  points  arose  for  the  decision  of  the  Court/  first,  wbe- 
SmT  the  pan*  tber,  under  tbe  a|»ove  circumstances,  there  .)vas^aL^q(M^^|i| 
a^wnranL  wis  to  settle  ou  a  tenement,  or  whether  the  pamper  ^i^  ocjt^^ 

the  residence   jn^re  servant,  to  take  care  of   the    gardens:  and  .second^ 

DOC  being  his    .  ."    *  •  ^.  -«»    »»      -^  ^ 

own,  he  did     if  a  tenement,  whether  the  keeping  up  the  ^rdeos^  .S;c* 

settle Tuhin  <^uld  be  deducted  firom  the  value,  of  the  produce.  dLihp 
c^'is^*""*  E^^!^^^9  «od  thereby  reduce  it  under  the  value  of  J^O/-t  » 
Car.  2.  c.  IS.    year. 
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£.  JUenon,  m  ispp^rt  of  tk  ofdcr  of  Semont,  w»s>       l^^- 
ilappedliy  the  Court.  ^jl^^^ 

DeHmam,  C.S.^  contdt,  contended,  that  the  paaperi  under  |Ha4BrrANTt 
the  Gircumatances  stated  in  the  case,  must  be  considered  as  ^^^^ 

the  tenant,  paying  rent  in  die  shape  of  labour,  and  conse*> 
fuentlj  that  he  thereby  gained  a  setdement. 

Bay  LEY,  J.-^Where  did  he  reside?  Not  upon  a  tene* 
meat  of  his  own.  He  resided  in  a  cottage  of  Sir  Charki 
Cka4fi,  Mi  we  were  of  opinion  yesterday  (a),  that  in  order 
to  copufer  a  settlement  by  renting  a  tenement,  the  party  must- 
have  a  residence  which  might  be  called  his  own  home,  as 
tenant;  and  that  where  he  resides  in  the  character  of  servant* 
merely,  that  would  not  be  sufficient  to  satisfy  the  words  of 
the  statute  **  coming  to  settle."  This  pauper  had  the 
g^rdeq  merely  as  servant. 

HoLBOYD  and  Bb8T|  Js.  concurred. 

Order  of  Sessions  cmifirmed* 
(4)  See'lCtt  V.  BtrdwOf  ante,  p.  S69. 


iThe  KiKG  V.  Sir  Oswald  Mosley,  Bart. 

JIl97  a  rate  made  under  the  authority  of  the  32  Geo.S.  c.GQl  By  the  M4n» 

*'Ati  act  for  cleansing,  lighting,  watching,  and  r^ulating  the  /ord  laying* 

towns  df  Manchester  and  Salford/'  the  defendant  was  as-  acI  slf G^T^ 

^Mttd  **  h  vespect  of  his  occupation  of  the  market  scites,  tbeteDsntiiand 

sireeti,  knds,  and  tenettients,  at  tho»^rX^  place,  Shude  an  messosget. 

JK&;  Smkky  Door,  and  at  various  other  streets  in  Mancke9-  ^S^i^i^$ 

within  thesanie 
towns,  ate  HsUe  to  be  fated.  Theloraof  Aensnorof  JltadM«r,  beltigownerof  tlie 
ttmrkel  la  thkt  towa,  is  not  liable,  andet*  this  act,  to  lie  rated  hi  respect  of  his  oecopa* 
tisa  tiMieof,  aad  the  toUs  ariring  tberefrem,  as  the  occapler  of  a  tsaeaieal* 

▼OL.  111.  B  B 
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1823.-  ^9  and  the  tolls,  does,  rates,  and  profits  in  respect  there- 
of.**  Upon  appeal,  the  Sessions  confirmed  the  rate,  saliject 
to  tlie  opinion  of  this  Court  on  the  following  case  :-— 
MotLBY^  The  aet  of  S2Geo.  3.  c.  69,  aulhoriacs  the  commissioners 
appointed  thereby,  to  raise  money  by  rates  or  assessments, 
^  upon  all  and  every  tlie  several  tenants  or  occupiers  of  ali 
messuages,  houses,  warehouses,  shops,  cellars,  vaults,  stables, 
coach-houses,  brew-houses,  and  other  buildings,  gardens,  or 
garden  grounds,  and  other  tenements,  situate,  standing, 
lying,  and  being  within  the  said  toWn  of  Manchester.^  The 
rate  upon  the  appellant  was  duly  made  and  allowed  according 
to  the  requisites  of  the  act.  The  appellant  is  lord  of  the 
manor  of  Manchester,  and  owner  of  the  xliarkets  diere,  and 
of  all  the  waste  lands  within  the  manor.  The  profits  arisii^ 
from  the  markets  in  respect  of  which  he  is  assessed,  are 
equal  to  the.  amount  of  die  assessment.  The  markets  are 
held  three  days  in  each  week,  in  the  several  places  named  in 
the  assessment,  which  are  public  streets  m  Manchester,  over 
which  the  public  have  a  right  to  pass  and  re-passy  subject  to 
the  holding  of  the  markets,  which  holding  always  in  a.gvfat 
measure,  and  sometimes  entirely,  obstructs  the  passing  ;wd 
re-passing  with  carts  and  horses.  The  appellant  is ,  apt  an 
inhabitant  of  Manchester,  nor  an  occupier  of  the  soil  w^oijet^n 
the  markets  are  held,  except  so  far  as  thefaets  of  tbia  icas^e 
may  constitute  him  an  occupier.  The  profits  raGer^ff^  }fj 
the  appellant  are  paid  to  him  by  the  persoas  usimgijf^ 
markets,  for  the  privilege  of  exposing  their  comnoMlitias  to 
sale  there,  whether  they  effect  a  sale  or  not;  if  the  commo- 
dities pass  through  seveial  hands  in  the  maiMe^  #f|chtjH«|Qii 
exposing  them  to  sale,  pays  the  appdlant  fot  tk^tifffinSliMp, 
The  baskets,  sacks,  tubs,  and  stalls,  used  by  suab^fi^yPfqiis, 
are  provided  by  themselves,  and  are  either  carried  b^  Iau|p4  Qf 
laid  on  the  pavement ;  thjey  are  not  fixed  to  the  groiiad.  The 
stalls  are  of  various  sizes,  and  are  paid  for  in  proportion  to 
their  size.  The  payments  for  the  stalls  are  collected  weekly, 
but  those  for  the  baskets,  sacks,  and  tubs^  on  the  day  on 
which  they  arc  used.    All  persons  who  keep  stalls  within  the 


town  and  tnaiibr  of  Manchester;  for  tlie  exposure  of  com- 
nkodities  to  sale,  pay  stallage  to  the  appellant;  and  every 
person  found  in  the  manor  exposing  to  sale  any  commodity 
ni  any  basket,  tub,  cask,  or  sack,  pays  toll  for  the  same  to 
the  appeltaint,  whether  he  is  stationary,  or  moving  about 
from  one  part  of  the  manor  to  another.  The  sums  paid  to . 
the  appellant  for  the  privilege  of  using  the  market  M'ith 
stalls,  have  occasionally  varied ;  those  paid  for  baskets,  &c. 
&ave  always  been  the  same  ;  respect  being  had  to  the  quan- 
tity and  quality  of  the  commodities.  There  are  butcher's 
Shambles  in  Manchester  belonging  to  the  appellant,  where 
the  stalls  are  affixed  to  the  freehold ;  those  stalls  are  rated 
separately  in  the  names  of  the  actual  occupiers  and  renters ; 
but  the  appellant,  by  express  agreement  with  them,  pays 
the^rates  for  them.  These  butcher's  stalls  are  quite  distinct 
from  the  other  stalls  above-mentioned. 


887 
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'J.  Williams  and  Starkie,  in  snpport  of  the  order  of  Ses- 
Jli6ns,  endeavoured  to  distinguish  thb  case  from  Rex  v.  The 
'Manchester  Water-Works  Company  (a),  on  the  groand  th&t 
'tfie'defbhdants  there  had  no  ownership  of,  and  no  interest 

''&i,'Aekurface  of  the  ground;  whereas  here,  the  defendant 
"^^iWkjmntt  dt*  the  soil  upoh  which  th^  otiarket  stood,  and  hsM 
'r*^iM!t  VtniBtiA  interest  id  the  whofe  of  the  sttfftce,  abd 

'itk  kii:^^)XAprtkBttttnt  of  the  tthvn.  They  abo  edntetided, 
'ffiatr^l^H  %M  elettr  that  these  i^arket  toUs  would  be  rateable 
»ff«flite«>«««*P'pai?l*imettl  hdd  use*  thtef  word  '*  grouuda*  Or 
**«^!M9s**»4A8teftftl'dr   the  word    "tenemcnta;"   the  Court 

'  ««iftH'4i^iii*^e  <Aj«kft  of  th^  sttitutfe,  and  fromhjie  it^^le 
^tnhlAfti'OfJtte  wof4,  conrider  it*  as  eqoiv&tent  to  «<  laiids,'' 
iH'Urdfer  to  pift  the  'greatest  possible  efibct  to  the  pwviftidiia 
<b^ttte  laijff^teW  upon' this  poiut  they  cited  Co.  liWL  6  a, 
'\iMi9h.  Rex^.Wickham Market  (b).  Rex  v.Jomfe(c). 
Rtfy.'MddddMld  {d),  and  £  Nol.  P.  L.  7. 


(a)  Ante,  ToLfi.  00. 

{b)  3  Keb.  140.    1  Freem.  41 9. 


(c)  2  T.  R.  90.- 

(d)  u  East,  3U. 
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18»J.  LUtkdale  hvA  Parke,  contri/iiiere  stopped  by  tke  Ceurty 

'"^'*^^^     and 

MottJtir.  P£E  Curiam.  This  case  is  oot  distinguishable  from  jRfC 

V.  The  Manohester  Water^Work$  Company,  so  recently  de- 
cided. That  ca^e  was  very  fully  argued  and.coDsideredi  and 
the  meaning  of  the  word  *'  tenement,''  as  used  in  the  ^tat^t9» 
was  most  minutely  discnssed  and  weighed.  The  construe^ 
tion  which  the  Court  put  upon  the  word  **  tenements"  in. 
that  case,  is  the  only  construction  it  can  receive  in  <  th^  pre- 
sent,  and  therefore,  as  we  are  of  opinion  that  the  viafj^i^ 
tolls  in  this  case  are  not  a  tenement  within  the  ,4pj4t.'ai^ 
meaning  of  tiie  act  of  parliament,  they  are  not  li»b|§  V^jllj^i 
rate,  and  the  order  of  Sessions  confirming  dt  upji^ntH^^ 
quadhed.  ,A  j.U 

Order  of  Sesaipiist^pfkfteMt^fri 

The  King  17.  The  Inhabitants  of  PiNEG^Es  an^^^ 

MACHYNLI.ETH,  in  erfOf  (fl). 

^      .'"t    jir)iin>/k 

Indkrtmeiitfof  ErROR  from  the  Quarter  Sessions  for  thd' fcbuo!^^W* 
a  bridge,  de-  Montgomery,  The  indictment  stated,  that  a  c<^fnirbrid)^ 
JUatlrthhin""  ^^"^^'  8cc.,  situate  within  the'  parishes  of '  PAlg«ffe**Mltt* 
the  parwlic*  of  Machynlleth,  was  ruinous  and  ouf  of  i*epair,  •ttid'lhM'tos* 
averring  that  inhabitants  of  the  parish  of  Penegoes,  and  the  inbabUaats  of 
P^'pT^dvll  *e  township  of  Machynlleth,  were  liable  and  bu^  4d^ 
th^ii^S  ""if  P^""^  ^  ®^®'  ^^^^^  tenura.  The  defetidantoJ|w«ig*iW 
iif.,  were  liable  found  guilty  and  fined  in  one  sum  of  400/.,  errbr'i^i^fttf^iMnr 
iur^ing'*on  brought  in  this  Court.  Assignment  of^rroh.'-  ^viaa»t 
part^o?th^'  the  indictment  avers  that  the  bridge  Is  ilttet^^yfl*iK''ti"i^ 
bridge  wM  si-  parishes  of  Penesoes  and  MdcAtrw/ferA, -Wifthodtf^^aitedhWl^p 

taste  within      '^ ,  ...  .  . .  .  <      fuhi»  ]     ^%i^^ 

the  township  what  part  of  it  is  situate  within  each,  ana  wmdUli'WNgnlf 

the  inhaliitanu  ^^^  ^"7  P^^t  is  within  the  towiiship  of  MachyhlMh^^^^.'^ItM 

iwbiS^^tr^re.  *^  *^^"  generally  that  the  inhabitauU  of  die  pMsH  ^ 
Seow/*  •'"*  W  Vide  ante,  toI.  ii.  page  209. 
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Pen^goe9,  and  the  inhabitants  of  the  towmhip  of  MaehytU^       iSSai 
leih,  are  liable  to  repair  the  bridge,  without  describing  what      ^^V^^ 
part  each  are  separately  liable  to  repair.    S.  That  k  does       ^,  "^ 
not  arer  that  the  bridge  is  m  tOBiinon  and  public  bridge.  inHA^nvLUTt 
4.  'That  the  inhabitants  are  not  described  as  bodies  corpo-  of  PsMKcoEt  • 
rate.    And  5.  That  Ae  inhabitants  of  the  parish,  and  the       llbth^ 
township,  being  in  fact  separate  bo(Ues,  were  fined  in  one 
sum. 

Sir  ff •  0»6n,  for  the  defendants.  It  does  not  appear 
upoli'  Ifiis  itidietnenti  that  any  part  of  the  bridge  is  witbui 
the  tihhktSkip  ^i  Maehyfdkik,  and  therefore  there  is  no 
ItabHity  16  Repair  alleged  as  against  the  inhabitants  of  that 
tehirnahip'.  This  is  elearly  irregular;  WuHm.  Pisaiu vol.  tIv 
407,  JZer  V.  St.  Pancrat  (a),  and  lie^r  ▼.  Gandingiy  (&> 
The^OMiK  stopped  him  and  called  upon 

Camphtllf  contri,  upon  tbi^.point,  who  contended,  that 
the  Court  would  presume  that  the  township  of  MachjftUkiU 
y^9f  within,  and  part  of,  the  parish  of  Machynlleth,  and  then 
the  averment  that  the  parish  was  liable,  would  be  a  sufficient 
averment  that  the  township  was  liable  also,  and  that  the 
brj4gh, ,  jbusicig  within  the ,  parisl^,  wa0  within  die  tqwi^hif 
alsf^K  I,  <The(pbvio^s  meaning  of  the  averment  was,  that  the 
bfidg^waai^it^ate  withia  the  townshipi  and  it  was  impossible 
tsiidrawiaqy^theiC  inference. 

'Paa  CujtiAM^  It.  is  unnecessary  to  discuss  the  other 
powiBi ilmwi^  itUqoit^.elear  that  the  indictment  i^i  de- 
feoliirQ^iO'npt  averring  that  Ihe  bridge  is  situate  within  the  ' 

tiMildhip  oiM^chy^^UlK   The  Court  cannot  infer  any  thing 
ift'iUM>Oft  of  m  indictment  against  a  defendant ;  aud  in  this  » 

easo  :it  mights  laad  to  vei^  great  iqustice,  because  a  whole  ' 

pafffh  might  ibeceby  be  held  liable,  when  in  fact  only  a  part 
laasi  liable^  to  repair*    This  indictment  does  not  aver  that 
ib^  ^vMtff  ^  situate  within  the  township,  nor  that  the  town«. 
(«)  Peake'B  N%  P,  C.  S19.  (^)  3  T.  R.  513. 
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jijB90/       abip  19  situate  within  the  parishi  and  in  that  respect  it  is 
^^*«^       clearly  insufRcient.    Upon  thi3  ground^  therefore^  the  judg* 
'°*®*""     meiU  <rf  the  Court  below. most  be  reyersed. 

IVHABITANTB 

of  Pknegoils  iJudgtneQl  reversed.    . 

aad  Maghym- 

LLKTB* 


The  King  v.  F.  T.  Abeli,  Gent. 

wuere  a  mo-  INFORMATION  in  the  nature  of  a  guo  wAnmitD,  \eM* 
an  ancient  bo-  iug  oti  the  defendant  to  shew  by  what  airthoiity  he  beU'did 
7dl\S^x.  <'»<»  <^  o»<^  o<^  the  Jnstices  of  the  borough  of  ColekHfr, 
pr&isiydisqua-  \^  the  •  countv  of  £ttfx.     The  iaformatioa  stMed^'thal  the 

Itfymg  certain  ,,  ,  ,  -         ^      ^ 

persons    from  boro^gh  o(  (jOicaesier  vfm  an  ancient  corporatiM^  ^'byiloe 

porate  offices]  1^°^^  ^^  ^  'I^^  Mayor,  and  Gonrniooallyof  the  bdrough^of 

£V"ratifiJd^  Colehesier-;'  that  there   ought  to  be  fourJusUcea  of  the 

and  confirmed  bofOitgh;  and  that  the  defendant,  without  any  legal  vMilat, 

usages,  of  the  had  Usurped  the  oflke  of  one  of  such  Justices.    The  de« 

^^ch^^certain  ^<^<>t  by  his  plea,  admitted  that  Ce/c/ies/er  wasantaaciant 

other  and  dif.  borongh,   and  that  there  ought  to  be  four  Justices^   v^Eh^ 

ferent  persons  ^  ^ 

were  also  dis-  plea  then  Stated,  that  on  the  20th  February ,  in  the  58iii  y^ar 

▼oUog^at  any^  ^^  ^^^  reign  of  his  late  majesty,  the  king,  by  his  btters 
S*ectro*n^o7*co?!^  P«*«"^*  granted,  that  Cokhesier  might  for  ever  thereafter 
porate  officers,  remain  a  free  borough ;  .and  that  Ae  king  had  thtfebyde* 
was  elected  to  clared  that  there  should  be  nominated  *and  chosea  ont  of  -the 
offitem^paren-  ^^^  burgesses,  a  mayor,  eleven  aldermen,  eighteen  assist- 
ance of  the  ants   and  eighteen  common  council;  that  the  persons  nomi* 

words   of  the  ^ 

charter,  bnt     nated  and  chosen  to  the  office  of  aldermen,  stioaU  eyarcis^ 

ably  to  theTii-  ^^^  ^'^^  during  their  natural  lives,  unless  removed  {•  that  in 

Held  tiia??i8  ^  nominations  and  elections  thereafter  to  be  made,  no  free 

election  was      burgess,  who,  at  the  time  of  any  nomination  and  electipar  to 

be  made,  should  serre  as  chamberlain  or  drawer,  ot  in  any 

other  manner  in  a  common  inn,  tavern,*  or  victiiaUing  house, 

or  serve  another  person  in  any  business  or  mystery  for  wages 

or  salary,  or  should  not  be  master  of  a  family  within  the 

.  borough,  and  should  not  pay  scot  and  lot  there,  or  should 
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kave  beea  found  girihy  of  felony,  8cc.  or  should  live  bj        1823. 
alms,  should  ever  thereafter  have  a  vole  in  amy  such  noxni-       "^^/^^ 
nation  or  election  in  any  manner  howsoever ;  that  by  the  «. 

same  letters  patent,  t|ie  king  ordained  that  the  mayor  and       f^^^^^ 
recorder  of  the  boroi^lv  and  their  deputies  for  the  time 
being,  and  the  nlderman.who  ww  tbe  last  mayor,  bfeing  th^ 
ftlderman  nett  in  order  to  the-iaajror,  nvith  four  other  alder- 
men^   to  be  yearly  chosen  according,  to  the  ancieol  and 
established  Justge  of  ihQ.boroiigh,  sliould,  and /each  of  them 
should  be  the.Justijpes  and  Justice,  to  preserve  the  peace 
Tvitfain  tbe  borough ;  that  by  the  sajd  letters  piitent^  tbe  king 
vatifted^  .  confirmed,  and  restored  i  to  the  maypr  aidcQiiii- 
mooaUy  of  ihe^borough,  and  their^  sooossson^  aU  ^  ikfpiifV 
'to.  tnaiiy  sacb.like^  ^x}d  the  same  liberties,  privileges^'  rig^Cf, 
|luri$Qiclioii8|  immnaities,  cusf^tps,:  fn^ncbisesi  fneedpms«.a|id 
eiietDptions  ivlyatsoever^  -  as  'fully, '  freely,  -  and  entirelyK  unfl 
ib  us  ample  manner  and  form  as  thci  men,  .free  burgesses  qf 
'fhi^ 'borough  by  whatsoever  name  or  title  they  w«re  kfiovni  or 
incorporated,  Scc^  used,  had,  or.accn^tomed  (ekceptalland 
Migdlar  things  in  any  thing  contrary  to  these  presentSj  &c. 
^KcepCedj)  to  have,  &c.;  that,  the  said  charter  wa»  aoceptled 
by  the  mayor  and  eommonqlty ;  that  by  the  ancient  and  ^ed- 
tabiished  usage  of  the   boroigb,  from  time  vthereKxf  the 
memory  of  man  is  not  to  the  contrary  down  to  the  tiine  of 
graiiting  the  said  letters  patent,  the  whole  comnmnalty,  bur- 
gesses, and  freemen  there,  (thiit  is  to  say,)  all  manner  of 
.persons  householders  dwelling  within  the  borough,  bearing 
allegiance  to  the  king,  and  being  free  of  the  borough,  paying 
'ScAjt  and  lot,  {except  common  IKN  holders,  commoit  hakkn, 
cemm»n  <  brewers,    common    butchers^    comm&n  victuallen, 
ganniker,  ekamberersp  hose  journeymen,  mens'  children,  not 
householders  in  their  own  persons,  &c.)  should  yearly,  upon 
'the  Monday  next  after  the  decollation  of  St.  John  the  Bdp^       % 
tisif  by  eight  o'clock  in  the  forenoon  of  the  same  day,  aa- 
semble  themselves  together  in  the  moot-hall,  and  then  and 
*  there  by  their  free  elections,  name  and  choose  four  headmen, 
«rhich    might    dispend  every  of  them  in  lands,  &c.  4/. 


1^23.       by  the  ycar^  or'^be  worlh  in  moveables  AOht^omi),  out 
"  ~  '      of  every  ward  of  (he  same  town,  one  headman,  being  a 
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V®     free  biirgess  of  the  same,  and  an  inhabitant  of  the  same 


I   '^'i  .. 


AsELiu       ward,  and  not  any  of  the  persons  before  excepted :  And 
every  of  the  said    headmen,    after  they  had  been  sworn, 
should  likewise  choose  unto  them,  yearly,  five  oth^  hote^st 
and  discreet  persons,  free  burgesses,  of  the  said  toWri;  oilt 
of  every  the  said  wards,  of  like  vahie  in  lands  or  sidfstaHce^, 
(thereof  two  at  the  least  of  every  of  the  said  five  ^emttib^ 
of  every  ward  should  be  of  the  council  of  thi?  sara  towfty* 
to  accomplish  die  number  of  twenty  and  four  pers(Sn8^,^{!(!n^ 
twehty-four  Dersond,  so  chosen  and  sworn,  after  the  olcPalRp 
laudable  custonr;  should  frankly  and  freely  elect  and  cBarj^e 
tenaldermeii,  wbrthyand  discreet  persons,  out  of  we  DUii*' 
gesa^,  catletf  the  council  of  the  borOugh,  and  o'ti^  bY^^IK^ 
tefa  aldermenV  they  should  yearly  choose  and  nailiSi,^WTISr 
nibst  wortliiest  persoiis^  (amongst  other  oflicers)^  lo^^  JffiC' 
tices  of  the  I*eacelo  serve  for  the  year  next  following  ;"%W 
•from  lini^,i'mmern6rial  no  ^reie  burgess,  who  alfffie^lfffle^w 
any  nbihioaiioii  or  election  to  l[>e  made,  ^h'alt  use  ihiHnra^am 
mystery  of  a 4)rewer,  baker,  maltster,  or  butcher,  of^ofiTfcV 
keep  a  commOn  inn,  tavern,  or  victualing  housed'  or  S^ttS'* 
should  serve  in  any  common  iitn,  tavern,  brv!ctUalllti^'lr({Us8,' 
us  chiimbertain,  drawer,  or  otherwise  hbwso^vl^ir,  dH  tUat 
shbuld^ 'serve  hi  ftny  other  ^de  for  wages,  or  that sh6WM'  tidi' 
be  a  housekeeper,  and  pay  scot  and  lot,  &c.  shotAd  ttiereaftei^ 
have  vote  in  any  nomination  or  election  in  anywise  hbw^Or ' 
evei*;  that  by  immemorial  usage,  all  and  every  the  {)ersous 
-who  were  directed  to  assemble  for  the  purpose  ot  choosing^ 
four  headmen,  (being  persons  who  might  dispend  -every  of 
them  in  lands  4/.  a-year,  or  were  worth  in  moveables  4(m.) 
had  been,  and  of  right  ought  to  have  been,  and  at'  the  time 
of  granting  the  said  letters  patent  were,  and  still  bJT  right 
ought,  to  be  eligible  themselves  to  the  said  office  of  head- 
man, and  capable  of  being  named   and  chosen  lieaclman. 
The  plea  tlien  stated,  that  on  the  dd  September,  1821,  beiiig 
the  .Monday  next  after  the   decollation   of  St.  John  the 
Baptist,  the  free  burgesses  of  the  borough,  duly  assembled 
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tkemselves  in  the  moot-hall^  the  same  being  householden       18{$a*' 

dwelling  within  the  borough^  and  liearing  true  allegiance  Ip 

the  king.,  aqd  being  free  of  the  borough,  and  paying  scot, 

and  lot;  and  the  said  free  buigesses  (being persons  who  did '     A^i&u 

not  serve  as  i^hamberlains  or  drawers,  or  in  any  other  planner 

in  a, common  int^  tavern,  or  victualling  house,  and  who  did; 

not  serve  another  person  in  any  business  or  mystery' for  wages* 

Or.safary^  and  who  were  masters  of  a  £unily  within  the  bo* 

ipifgb,  and  who  had  not  been  found  guilty  of  felony^  8co,)* 

d|M,,  by  ^i^ir  free  elections,  name  and  chuse  four.beadinen^' 

vfj^f^/sre^wprth  in  moveables  40/.,  each  being  one  headman 

cyp(^^  c{^^  eaf^li  of  the  wards  of  the.  town/  (that  is  to  9^j^. 

•^vi^rtD  fA  ^*  ^'^  *^  ^*  ^*  (^"^  '^^*"8:?  frf«.  bmgpss  [ 
of^fhe^  town,  and  ad  mhabitant  of.  the  lyaril  for  which  be 
^lH?f*P?^i?^^y  diosen,  apd  no  one  of  th^  serving  la^ 
djfipiherl;^  or  drawer,  or  m  any  oilier  mann^f  in  a^coipmoa, 
iiin.Ttayeni^  or  victualling  house/  and  not  saving  anotb^. 
Mnpn  in  any^fayuMness  or  mystei^  for  wages  or.sal^rj^  ani^. 
^^^yi^^iWf!^'^  of  a  family  withiq  the  borough,  S^c»j|  and: 
t^^^8|^<ji,pe^ns  being  so  elected  headmen,  did  (hereupon^ 
b^j^^^^^t  dulyswom^  chuse  unto  theni  eacHi  five,  other 
ho^i^t^d  discreet  persons^  being,  &c.  out  of,  &c.  to  make 
up  f^e.iwpfber  of  twenty-four  persons^  and  the  said  .twenjty-» 
fWf»  Rfi"9W*  "^^"8  ^  cho«^4  did  frankjly  and.  fi:eely,chiise 
aq^.  q^ejout  pf  the  aldermen  of  the  tiorough^  &c.  of  tho 
n)0^  wprtliy  persons,  four  Justices  of  tjhe  Peace,  pf  which, 
four^^  defendant  was.  chosen,  and  elected  one^  and  was  after^ 
wards  (July  sworn,  and  admitted  into  the  sfiid  oflicq,  ScCt 
Demurrer  ^o  the  plea,  and  joinder  m  demurrer, 

.  (^rwaofl^  in  support  of  the  demurrer.  T)ie  i^ue^tion  is^ 
whe,tber  the,  ancient  custom  of  electing  headmen,  has  b^eu 
SQ ;  mo^i6ef|  by  the  words  of  the  modern  charter^  as  tq 
re^der^t^e  mode  of  election  prescribed  by  the  latter,  pa-? 
remount  to  the  former.  If  the  ancient  custom  still  pre- 
vail^,  ^  is  clear  that  this  defendant  has  not  bpen  duly  elected^ 
bej^^use  be  )uis  not,  by  his  plea,  shewn  that  hi&.  el^tioq 
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laas.  1m»  been  coafonnafale  to  the  liDci^iit  custom,  j^  the  cbartef' 
'"^'^y/''^  it  IB  declared,  that  in  all  etections  thereafter  to  be  roade,  the. 
V.  "**     voters  shall  bfe  free  from  [certain  disqualifying  objections, 

^^^^  namely,  serving  as  chamberlaiD  or  drawer,  cnr  in  any  other 
nMuaoer  in  a  common  lirni,  8cc.,.but  at  the  same  time  it 
iMifies  and  confirms  all  ancient  customs  not  altered  bj  the 
chmter.  The  plea  seta  ferth^*  that  by  ancient  and  «8ta« 
hhsbed  -usage  now  existing,  all  the  firec  burgesses,  exupt 
0[mmon  tmiMden,  8cc*,  are  to  meet  yearly  on  the- day 
maMMei,  and-cbuae  Ibos  headmen,  om  o«t.6f,i4iseh  wiNF^ 
(not  being  any^of  the  persons*  before 'eac^pted,ti«iiiet^i 
ibnkeepfers  a^  Othenl)^  and  those  four  are  to  dfttse  tfweiity 
eidierBi  'malSng  twenty-four/  who  are  to  diuse  4tfa  slderaieft 
emit  of  Ae  leduncil,  and  out  of  those'  aMerta^,  tiMQr  «^ "fo 
dkise  the  tfbnr  Justites.  By  the  aticimit  ciistomr>Mr  feftb,MMr 
fiiwInii^gesBwho^  at  die  time  of  Mydectiot^  8laA4fee|l»% 
comiNM  i$m,  Sce.^  shaft  hafa  toy  vQ«e  'm-  itteb  eleetiM* 
Now,  tbirpliaii  avers  m  eleclioft  et  the  defettdtfnt,  ta6M^ 
tastent  with 'the  custom,  for  it  merdiy  sheWs  ail  eleetibn 
accordirig  to  the  charter^  which  doesr  not  in  terms  disqmdiiy 
common'  inuhotders,  and  inasmuch  as  the  custom  disquaH 
Kfiescotomon  innholdersi,  the  defendant  ^as*  bound  to  >sbew 
that  he  was  elected  according  to  the  custom.  UnleS9>  ther^ 
fore,  it  can  be  clearly  made  out,  Aat  the  charter  has  either 
totally  abrogated  the  custom,  or  that  the  charter  and  the 
custom  are  so  inconsistent,  one  with  the  other,  that  both 
camiot  stand,  the  defendant's  election  is  void.  The  Court 
stopped  him,  and  called  upon 

Tindal,  in  support  of  the  plea.  The  modem  charter  has 
so  modified  and  restrained  the  ancient  customs  of  this  cbr- 
poration,  that  the  defendant's  election  is  perfectly  valid. 
It  is  quite  obvious,  that  to  a  certain  extent,  at  least,  the 
ancient  usages  are  abrogated;  for  instance,  the  Dldermen 
are  now  elected  for  life,  and  therefore  the  Court  will  give  a 
consistent  sense  to  the  charter,  where  the  4>bject  was  to  alter 
the  mode  of  electing  Justices  in  so  material  a  circumstance. 
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In.  tbe  charter,  there  is  a  direct  gcant,  that  in  all  noouna^f  VUK 
tiQoa  ^nd.eiectioDs  .thereafter  to  be  made^  joo  free  burgees,, 
who  at  the  tine  of  a&y  oomiQatioa  and  election  to  .i)e  made,, 
shall  serve  as  a  ehamberUui,  Sec  in  a  cQaunoa  isv^,  iu*, 
shall  have  a  vote  in  «n;  such  nooinatioaL  or  .dsdioa.  The. 
db^ter,  th^refoie^  xliady  ^mot  la  iiB|Nttt  die  lightoC 
^bc^oii,  ,to  all'lhe  free  bm^eaae^  vf^  suck  as  were  <»• 
Pfeyply  ^soeiitiBd*  Tbia  is  the.  cooimoii  Ixw  principle  of. 
y<aimtffirtion-  3iit  hukffendently.of  Jhis,  k  Mpfi^vmJbaak, 
jtHhfr^n^ifd,  iM  Ivi Ae^wMnt  iMg^  if.  tbifi.,<H>fpvaiioii^ 
llimi^ifref^  bm9ifl(|ea.wbo  are  directed  to  aasemUe  .for.tbe 
^!}ll$|ion|yo£  l^eadn^en,  if  they  are  pfMcsp^s  .dwpepding.  ia 
ksi^4(s:9fif9^  4Mr  are.  worth  ip  m^eaUea  4Q2»  .a^yc^iilk  <m 
4^^mel^oii«l«bie  Ip  be  b#adip>efii  The  i^bMter^  ChenpftpiK^ 
9lji^^b«  ep94tiu^  ^t  fibr90iti9g  aU  >»i>ier .dia^MaH(ica>iftpi% 
]^  MiM^  €zfniN4|  fWepled,  and  «niy  iie^WMWg  Aoi*: 
«8ll9ms  yikiA  «w  mt  ^omialeipt.witb  itfxpr^viMonf^  J» 
|l^P9M8r  tk^^Sj  wdonbtedljr  there  waa  aa  npage  iq<  the  bo* 
V9IU^9.  #^.  disyiajiifi^.  fitnioUv^..  ^ud  oth#r  pvioff 
£?M»:WtiQ&.^  ^lepti^psyi.buft  (faer^  mq;  beiiserj^goodxef^ 
JI9III.  whj  ia.jpo^Arn  UnleaIr^pec^ble  tradesmen  of  that 
d^HRdpt^  idhoiiM  .be.^uipMtM  to  |tha  electiv/s  .iranobia^* 
TMfjAeeM^  to  b|ive  b^fn  lihe  o)y«9t  of  ^e  modem  charter, 
^.  tbi||!rii?ro  wless  fhe  cufttop^is  to  be  considered  as 
pRramoun^  tq  the  cbar^r*  there  seems  no  good  i^aaon  whjf 
tb^j  laftcr  »bmld  opt  prayail*  The  question  k,  whether  the 
€b«ner..i9  U>  give  ^ayto  the. custom.  If  it  is  not,  then 
this  election. has  been  iu  confiprmity^'ith  tbe  words  of*  the 
charter,  and  the  defeodfi^t  is  entitled  to  judgment.  He 
citcditc»v,taiWOd(a),«er  v.  Blunt  {b),  wadFoweU  v. 
Tie  King  (c). 

.  Bayj;ey,  J.— It  is  a  rule  of  construction,  applicable  to 
ftatutea  and  charters,  that  ''  leges  priores  posteriores  con- 
traries abrogant."  If  it  can  be  ahewn  that  tbe  latter  are 
iuconaiatent  with  the  former,  both  cennot  stand,  and  tbe 
^  («}  1  S^k.  169.  (&)  Andrews,  293.  (c)  3  Bro.  P.  C*  298. 
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IMBL        Itftter.iimst  pretaa;  but  H  tlkey«re  not  laconutteut,  tbejare 
'^^^      nof  Mcesbtrilf  abrogated  by  the  latter,  and  they  will  pre- 
i..  vail  'either  totally  ot  partially,  as  the  case  may  be.    Iti  this 

^^^^'^^      catfe,  ifaere  WAS  an  estafolirfied  osage  in  the  borough  exist* 
ing  'from  time  immemorial,  by  Which,  common  innhold^ 
cMmnon  bakers,  and  i  variety  of  other  persons  weft  e;c*' 
chded  from  the  right  of  concorring  m  the  electibn  ofjtte*' 
tftjes.  Hie  Justices  were  to  be  chosen  annmdiy  by* font 
headmen,  each  headman  to  be  chosen  out  of  a  ^|)aHi6ilIiit^ 
witi,  atid  they  wel^  r^pitetlvdy  to  chase  «ve  dthW  jyfei^ 
son^out  of  each  wbrd,  making,  together,  *&  body  bf  ^t^^Kgif-' 
fMir,  who  #^re  to  elect  ten  aldermen,  ahd  but'bf'^^dse' 
t^i  4bu#>ffu8tices  were  to  be  chosen.    The  nrtWchsfft^sf^^ 
inlreiMeedlhis  novelty  into  the  ancient  ^dnkitdlilMt^^Piffa^ 
bd^siiigh)  tfMnyiy,  tfatdt  the  aldermen,  %lMtti  ^i^'^^tSfi 
ar0to  %erve'«ii'  life,  smd  therefore  the  bbtmA  <lh!eti<M'^rift^ 
6%  be  to  see  which  of  the  ten  GfeHMermen  shfttPb^^^ntt' 
fdnrJttBlle^.    The  charter  in  that  part  does  ntupi^Atisi} 
wUhfiMpWt,  to  iltei^  tfa(§  published  ttSage  bttd  'tihitSM^,'^ 
asr'tb'^lke^^Hioifts'  whe  ^re-  eligiMe  t»^^^fe.'  ^It  (iMfs^lM^ 
eMsn^c^the  rib;bf  of  voting,  ^r  remove  aiiy  disi^i^sKfiMti^ 
vMch'tbe'origittarfottiidatioM  of  th^  b<kotijgh  4hd*gll»^' 
dubed*;  it  iMerfely  eeiitains  the  following  iiegafhfe'  #d^; 
namely,*^  iiutt  tto  4ree  burgess  of  the  said  borough^'  wbd 
at  fli€l  tiiMe  of  any  nomination  and  election  to  be  te^ai^; 
'should  serte  as  chamberlain  or  drawer,  or  in  tny  othet  iAMA^^ 
ner  in  a  common  inn^  tavern,  or  victualling  houte,  or  se/V^ 
another  person  in  any  business  or  mystery,  for  wages  4^  Sfl^ 
lary,  or  should  not  be  master  of  a  famfly  within  die  borough* 
aforesaid,  and  should  not  pay  scot  and  lot  there,  or  should 
have  been  found  guilty  of  felony,  &c.,  or  should  live  by 
alms,  should  ever  thereafter  have  a  vote  in  any  such  nomi- 
nation or  election  in  any  manner  howsoever.'*    Now,  this  is 
a  disqualifying  clause,   applying  to  particular  individuals, 
but  it  cannot  be  said,  that  the  effect  of  it  is  to  abrogate 
every  pre-existing  disqualification,  and  confine  the  disquali* 
ficatbns  to  those  persons  only  ^hom  it  expressly  points 


out  The  legal  conati ueUan  of  8«ch  •  cbatter  at  diia,  is  lav^ . 
to  say,  that  those  pertona  pointed  otti  are,  at  all  efwt»$  '^o^^r^i 
disf  ualified,  and  that  if  there  are  any  other  peraota  preia*  v. 

outif  dis^iaUfied  by  the  law  of  the  borovgbb  (^icb  k  the  ^^^^ 
comipon.lawof .theplae^  ^ir  diaifiialifiQiitioa  oonjiiiiie;.. 
It  mzy  m  many  iostaiices  faappeo,  that  the  crown  ia  not 
apprized  at  the  time  when  it  grants  a  new  charter^  fo  whal 
pe^ns..the,  disqualifications  of  the  pla^e  exMid,  and 
th^T^fQf^  it  Bvgs,  *'  at  all  events,  su^h .  and  ^<^  perfoos 
sh^U.  be.idisqualified/'  It  would,  b  my  opiuipOi  he.isH  . 
tiojg  ^  AjdiMVerousmode  of  construction  with  refisrenqa 
to.  f^^rtiers,  if  we  were  to  say,  that  the  eflEact  of  w 
afljfym^l^v^diaqualifyjng  dause,  is  not  merely  to  disqualify 
4wetj>C9»pQs^  therein  named,  but  to  remove  ^is^ualific^** 
ti^m  ^d^.the  law  of  the  pLiqe  hud  pre^ioiisly  f9»tal^ihed» 
lH,^,jca0fli»  t^.  right  .of  nominatiog  th^  JjaiM^W  i».^9^ 
P^mi^'SJVKUtedby  tl|e  wcieyt  and  esiaj^lish^di  u«^g»i  ^^• 
thfeJWWpgfrit  3%P  *i»i<^  <^f%|8  IQ  .pne^e9»png  MiNIMlwd 
^fiflf^itHe  (defendant  fslt  biowdf  hpul9d.toaft^9^t.whflHH 
uf(f9gec^9m.  'jThM  usi«iB  emhldea  froii^,vpicH^fmd<eliil^bility 
c^miMiM(lE^fK>«».  ii^  •  Bnt  it  >  ffH  thik 

alt^WWll  little  fc^fotw  diiects»  tbit  the.  Justices  ai«  to  bf^ 
el«f^t^aqg{)Kdii«  to.theestabUfbed  usages  of  thfi  hof<H#ti 
yf^l.;in,d^^  mpde  Ig  psrsonaplioii^  ^e  .ysfig^  <ei/Bhi4es 
f^m  .YPtiw,.,pW'^  ^  good^  1  cannot  Qoncwr  ,in  itfiai 
PWAWijkiqm  /Jit  sf pears  tOTme»  that  inasmuch  a#' it  is  not 
«bw»  .hy.lftp  f>l€«b  *>t  ft  th€(  time  this  fl^fwdai^t  jsraa 
elj^t^,  iKt-WAf  elected  fi^xording  to  the  usfiges  existii^ 
pi]si{ioi^)y.t0the  charter^  j^dgw^nt  must  b^giwen  foor  th^^ 

.ft  •  *  ' 

HqLBO:X0,  J.J  andBft8T,J.,  concurred.  ; 

I  '    /  Jadgm^nt  far  tb6  King.    < 


tASSfir  Iff  >rniB  icii^A^i^  BtMCft; 


The  Kino  u.  The  Ikhabitamts  of  Kingkous^,  ... 
(in  Error.)  ,  .  •  t 

A  paruh  is  U-  xNDICTMENT  against  the  inhabitants  of  the   extra- 

comnon  right  parocl^^al  hamlet  of  Kingmore,  in  the  county  of  Cumberland, 

J9   "^P*'*^  *^*  ^^^  ^^^  repairing  a  certain  part  of  a  certain  common  and 

therein^  bnt  an  ancient  Icing's  highway,  in  the   said  hamlet,  leading   from 

not*li"«g^inst  Longtwn  to  the  village  of  Stainton,  in   the  said  county, 

a^district  call-  ^1,^    Indictment    alleged    generally,    that    the    defendants 

parochial  ham.  **  ought  to  repair  and  amend  the  said  highway  when  and  so 

pairing  a  pub-  often  as  it  should  be  necessary/'    On  not  guilty  pleaded,  the 

wltUn*  tile^     defendants  were  convicted  at  the  Cumberland  Quarter  Ses- 

aame,  unless     sions,    and '  adjudged   by  the  Court   to  pay  a  fine  of  l$d/. 
some  special      .        .  ^     o  ^  r  j  '    .    *.w 

ctound  of  lia-  A  writ  of  error  being  brought  in  this  Court  upon  the  sftid 

ia  aSeged?'*''  judgfiiient,  the  error  assigned  was  *'  that'  it  does  not  appear, 
nor  is  it  alleged  or  shewn  in  the  indictment,  that  the  inha- 
bitants of  the  said  extra-parochial  hamlet 'have  used^'  aiid 
been  accustomed^  and  of  right  ought  to  repair  and  am^nA 
Ae  same  road,  or'  in  wtat  righr^  for  what  cause;  Uy  ^Wfel 
Oblig&tiob,  Or  npdti^hat  account,  the  said  inhabitants  bu^tli 
to  repair  and  amend  the  same,  BCc,**    Joinder  in'ferror,   '  "'* 

Courfenay,  iti  support  bf  the  writ  of  errbr^  Ivas  ste^j^id 
by  the  Court,  *  .-     m  -5    .vhiV 

Jlglionty,  contri.  Tlie  form  of  indictment'  &do[)t^% 
ibis  case  is  the  only  one  which  can* be  used  wiA  ^6]^m^ 
against  air  ext^-parochial' 'diitriet.  'An  e^ftt^-jhfdiSI&a 
district  stands,  as  far  as  respects  the  liability  ti}\i^iBt 
highways,  in  the  «arae  situation  as  a  (/arish".  Ilk  '1^1 
construction,  a  parish  is  not  to'  ht  considered 'acboi'Ai^  to 
ecclesiastical  divisions,  but  as  a  district  fbllowtng  ihb  *eivil 
and  tempcnral  divisions.  It  is  dear  that  a  parish* is' 'not 
liable  by  custom,  but  is  bound  to  repair  as  of  ebonnon 
right.  Rex  v.  Morris  {a).  This  common  right  existed  long 
(a)  4T.  R.  550.    Sec  5  Burr.  J700,  and  2  T.  R.  513. 
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bdfoce  the  ecdeansdcal  dmodn  of'  the  tHwatrj  into  parities.  ttttt. 

For  the  |iurpo9e  of  Bability^  the  civil  divisions  are  pain^  \^v^/ 

to  the  eccleriftttietl,  aiiA  therefore  eirery  district  in  *^e^*«» 


the  country  is  still  IiAble  to  repair  its  roadsj,  although  it  be  The 
not  what  is  called  a  parish.  The  word  **  parish"  does^nfot  ofKiaGMoas. 
necessarily  import  a  place  having  a  church ;  it  is  a  word  which 
has  been  ilitfodaced*  by  misuse,  till  at  last  it  has  been  sup- 
posed to  mean  a  separate  district.  The  case  of  Addison  v. 
Sir  John  JlHley^a)  is  an  authority  to  shew  that  parishes 
were  not  at  first  recognized  by  common  law,  and  that  th^ 
word  "  parish  '*  does  not  mean  an  ecclesiastical  division 
merely,  but  a  certain  known  district  or  division.  In  that  case 
it  is  said,  that  originally  the  kingdom  was  divided  into  vills, 
which,  bj  andogy  to  the  division  called  a  parish,  would 
equally  render  a  vill  liable  to  repair  as  of  common  right.  It 
is  true  Aat  here  the  district  is  iiot  called  a  vill,  but  though  it 
is  described  as  an  extra-parochial  hamlet,  still  it  does  not 
follow  that  it'  is  to  be  considered  as  a  component  part  of  a 
parish.  In  common  acceptation,  the  term  hamlet  b  the 
^ame  as  vill.  In  jRer  v.  Morri$,  Lord  Kenyon  says,  **  vill  '* 
Mtkd  *^  b8inii6t*'''are  in  common  acceptation  used  as  synoni- 
mous  terms.  *  This  is  also  said  in  Rex  v.  Welbeck  (b).  It 
appears  on  record,  that-  this  hamlet  is  at  least  a,  known 
^trietf  and  it  is  therefore  liable  to  repair  its  own  highways^ 
There  b  no  part  of  ihe  kingdom  in  which  the  lia)>ility  to' 
repair  ito  own  roads  does  not  attach.  *  This  is  a  liabOity  im- 
ppaed  by  Che  iCoitetoon  law,  and  if  it  be  admitted  that  this  itf 
ai  district  by  itself,  then  the  liability  attaches.  \Bayley,  J. 
IJI^.Jif  ttoi;  be'/90,  you  wotrld  be^able  to  predicate  of  this 
q^tfll^patocbid  hatnlet,  that  it  was  under  an  immemorial  ob-* 
ligatioa  to  repair.]  It  is  liable  of  common  right,  hiasmnch 
as  it  stands  m\dc&  6f  a  pariah,  though  not  called  a  parish 
eo  nomine.  There  can  be  no  immemorial  right  predicated 
of  it,  for  there' ean  be  no  immembrial  usage  to  repair  in  an 
extra-p^ochiat  place;  It  is  liable  of  common  right,  though 
not  a  parish,  an^  if  not  liable  on  that  ground,  no  liability  at 
(a)  Frecrn.  228.  ,  (i)  1  Bott,  S4. 


4m  .  tAsau^  lir .  Mn  u»i%  BvilMt, 

V^^^      j^  n  OgMiiJn (<d«  ••ii^  !»•  I&irnioii(*)i|*«iMl 

^  ^  and  i;oQt6iBpl«|ed  ,«s  liable: to  ^vfiair  at  commmhm.  [ Agh 
dTKinGnoas.  ^r  J*  Ii>  ^bia  cate  you  wDiddhava  this  difficukj  la  cftt- 
tend  with,  that  <<  viU"  is  aknown  lagai  term;  '*  hamlet*'  ia 
iK>t]  Bttt  .sttiyosi^g  .<<  hamlet*'  and  'fviir  not  t0  besjf- 
nooimousy  still  a  h^et  is  a  district^  and  becoaias  ImMb  as 
cf ,  coismoa  right.  He  cited  1  Imf.  .39*  7  fc  B  fF.  Si  ^  9k 
Vi^.  Abr.  tit.  Pamh^  183,  and  tUM  v.  Mortim  (^X 

Ba YLBTj  J^ — I  am  of  opinion  that  there  is  eifor  ^  iHi 
reeor4»  it  most  be  shewn  on  the  iaoa  of  an  Wiciiient  fer 
not  r^airing  a  road«  that:  the  parties  iadieted  are  tf^^iai^ 
of  commpn  right,  ,or  thi^t  there  is  some  idleiior  > 
which  th|B .obligation  to  repair  is  east  npon  dieas.  A  ] 
u  liable,  as  of  common  right,  and  thetttfore  in  wmM  iisu»  ^ 
that.  is. necessary  to  stete  is,  that  the  whabifits  «sf  Bi|P* 
oi^^t  to  repair*  It  is  not  aecoisyyte  stalai  Ihft  A^j^lmA 
n^paiasd,  but  merely  that,  the  conupoa  laiw  eUfalipftifSitiii 
tached  to  them.  Wheoi  however,  part  of  a  pmUi  la  tm 
dieted,  the  prpsecntor  is  bound  to  shew  in  what  ] 
cj^Ugation  attaches.  The.  fgao^-  nala  is,  lo  i 
iababitaata.of  thcplbw^e  from  time  i 
ei|her the  part^ular  roadnor  all  mmih  i 
trio.  The  ./case  ofJZei:  v^Prndrnj^^i 
ment  f^nnst  ft^hnmlet,  parcejLoC  |i  paiis^,,^iii  i 
did  not  allege  an  immemonaLobUgatien,.  i 
•n;  <PP^P  cau^e ;  why  tba  inhnbitanta  joS.  tfaei  \i 
part  of  thf  pprioh  were  liable  to.  repair,  the.}!] 
anr^^.  It  is  insisted  in  disease,  tiiat  the  J 
to  colder,  an.  ,eztrs-parocIual  hamlet  as  if  itn 
and  thm^fore  liable  as  of  common  right.  I  think  i 
warranted  in  coming  to  any. such  coodnsioai 
ment  is  not  framed  so  as  to  raise  the  question  whether 

(a)  1  Sid.  140.  (OsSBlk.501. 

{h)  1  Keb.  498.  (^  S  T.  R.  513. 


«».|rfito  m  tba  kiagdom iriiMb  U  not  boimd  «f  comiiKm     *^^^* 
lyit  ,to  ff«|»air  *tl»  roMk  widun  it*'  wileu  it  Mm  wtdiin  a  unrA^l^AiiTt 
IWil^  idl  it  would  lie  neoemy  to  Atm  on  the  fcce  of  ftkie  •rmt««iioKK. 


mdimMmni,  that  the  plaoe  was  not  connected  with  aoy^  other 
|diwt liable^  and  that  Uielaw  threw  upon  i^  die  obligatbn 
$f  MpoioQg  all  its  own  roads.  If  it  can  be  aU«ged»*  that  it 
Ip^^tpna^immeiBDrially  repaired  its  own  roads,  dien  the  law 
throws  the  asflM  ohligatioa  on  a  hamlet  as  it  does  <m  a 
parish ;  bat  if  it  cannot  be  alleged,  that  it  has  immemorially 
^Bt^mA.Mil  its  owit  RMds,  thea,  in  order  to  raise  the  qaes- 
timMMVSkg,  the  indictnient  shodd  have  slated,  that  the 
jgfiHi^piB'ochtal-  hamlet  was  not  part  or  pattel  of  any  parish 
wr  dksTfibiQB  conneatad  with  it;  and  that  it  X^^s  onder  an ' 
to-  aapair  its  own  roads.  This  ituNctmMV,  Im>w- 
i.rabe  the  4]uestso9,  and  therefore^  we  are  not' 
irf^sd  Japasi  l»  deckle,  whtlllsr  jiti  ettra-pliroehiit  pftctf,  boV 
iammMMl§Jif9xt.of  onenfaiHrak  distrkti  is  of  isttiot  bocUd 
r*  eoadSL    I  ilMrA»re  fbiok^^bls^dictitieiit 

di-i4  ofaf^o^  lilr*4iutte  bpinioil.  *  The  UIega<»^ 
U^paa>alli|gtfiiodofflct*and  Ab^oflaw.    h' 
skisaihiiiiilliiilyfh  Aw^art^of  tbe'^tef^hMhMHd  rep^  as 
liwa  eUishpaiotdual  lia^bt.^  If' ati  tthappsiro'*' 
I tsi«boiMt hi  tlvft same sittmlfiHin a  pacisH^'lt' 
tocbe  a  sole  diilribt  steodfeg  h]^itselr,  and 
\  dUigatson  to' repair  its  own  roads ;  and  that 
•dialhigiMhes  thb  froan  the  case  of  an  indict- 
tmpariah.-    Here  the  indictment  is  not  framed 
>  tar  raise  the  question,  whether  this  extra-paro- 
.'^aasoming  it  to  be  completely  a  separate  cfis^ 
T)  is  liable  to  repair  its  own  roads. 

Best,  J. — If  this  indictment  niere  held  good,  it  would 
be  a  departure  from  the  general  principle  on  which  the  liabi- 
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1828.       litj  to  repair  roads  attaches  to  parishes.    Admitting  diat  the 
^^^"C^  .    civil  aw  much  older  than  the  ecclesiastical  divisions  of  the^ 
9.  liountry,  still  it  is  by  no  means  proved,  that  a  hamlet  belongs 

iMHAmAVTs  ^  **  ^"^*  divisions.  Thtt  is  by  name  described  M'aA  eitrtK 
of  KiHavoRE.  parochial  hamlet.    Now,  though  the  civil  are  older  than  M 
ecclesiastical  divisions,  still  a  j^amA  unquestionably  belongs 
to  the  ecclesiastical  divbions.    It  b  admitted,  that  the  ec-» 
clesiastical  divisions  have  existed  nine  hundred  years,  which 
is  two  hundred  years  Jonger  than  necessary  for  common  law 
rights  to  attach.    No  case  has  been  dted  in  which  ft  has 
ever  yet  been  decided,  that  the  mere  common  law  obli^tioa 
to  repair,  can  be  cast  on  any  other  division  of  the  county 
tiian  a  parish.    None  of  the  cases  cited  bear  out  that  ^ro^ 
position.    In  some  cases  undoubtedly  the  obligatictn  to  ^e^^ 
pair  is  cast  upon  the  inhabitants  of   a  particular .  place 
fatione  tenurae,  or  by  immemorial  ustfge :  and  if  in  this  case- 
it  could  with  propriety  be  stated,  that  the  defendants  ^^ad.. 
from  time  immemorial  repaired  this  road,  and  the  mdi^tmept  ^ 
had  contained  that  averment^  I  should  have  thougj^t  i^  s^c^^ 
cient    It  is  said,  that  this  is  a  known  district  an^.th^jp^j^r. 
the  common  law  right  attaches,  but  I  think,  if  y(^  )f^  ^j^. 
the  history  of  the  civil  as  well  as  ecclesiastical  divifi^^ps^Qf , 
the  countiy,   we  shall  find  that  all  these  eiitra7jp|n^iAL , 
places  were  excused  from  the  common  law  bu^tl^^ij  p^ 
this  be  a  defect  in  the  law,  it  is  for  the  legislature  to  rt^i]^ed} , . 
it;  but  attenduig  to  the  principle  on  which  the  commOQ  ^w. 
attaches  the  burthen  of  repair,  I  think  this  indictment  i^ 
insufficient  for  not  shewing  some  ground  on  which  the  l^jir- 
then  of  repairing  is  cast  upon  these  defendants* 

Judgment  reversed  (a). 

(«)  Vide  Magna  Cfaarta,  9  Hen.  3«     iBIa.  Ceia.  119.     8kia.  €8& 
17  Gm.  2.  c.  S7.    1  Vent.  113. 
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lie  King  v.the  iMBABnAMTt  of  Geddimotoh. 


Bi 


lY  order  o£  two  Juadcea^  Johtf  Ga^ld^  EHutbtth  bU  Vendor  con- 
wifie^  and  dieir  five  cfaaUreiiy  were  removed  from  tbe  parUi  ing  with  Ten- 
of  Gidiingion,  fa  the  county  of  Narihampion,  to  tbe  perish  ^^  ^^^ 


idDuiUan  BaM$dt,  fa  the  county  of  LdeeUer.    The  Sea*  'm^dute 
0008^  on  appeal,  quashed  die  order,  subject  to  the  opmloB  potseasiooy  at 
of  tUa  Court,  on  the  foUowihg  case:-—        . .  .  sioi.l^'^be 

In  Vfooemher,  1814^  the  pauper,  John  Garfield,  befag  f^^J^}^^ 
dien  resident  fa  Geddingion,  entered  fato  tbe  foUowfag  the  first  on 
agreefaent  with  one  Richard  jVoion :--»'' Articles  of  agree-  and  the  second 
ment  made  and  entered  mto  the  24th  November,  1814,  be-  mow^g.^^ 
tween'Richard  Nason,  of,  &c.  of  the  one  part;  and  John  ^^^  the  Tea- 
Giorfield,  of,  &c.  of  the  odier  part,  via.  the  said  K.  Ni^dotb  make  oat  a 
hereby  agree  to  sell  to  the  said  J.  G.  all  that  messuage.  A-  ^^^'^^ 
Uialte  tLt'DuntonBatsdt,  in  the  coanty  of  XeJcesT^r,  called  JfSJ^^VnoL 
or  kno^  by  the  name  or  sign  of  the  Boot  and  Shoe,  tqge-  paymentof  the 
dierwiih'an  the  out-buildings  and  otbdr  appurtenants  there-  dayl^eagree^ 
imlb  be^Nig^g,  at  or  for  the  price  or  sum  of  310/.,  to  be  ^jj*  v^Jee 
paid  ilt  the  times  and  m  die  manner  hereinafter  mentioned^  haTing  paid 
vhi.  ibb  stmt  of  160/.  on  the  30th  of  this  instant,  November;  ment,  was  let 
ad^  die  sum  of  150/.  on  the  24Ui  June  next,  widi  interest  ^JJjJS'fn  ^ 
for  die  satnAe;  after  the  rate  of  5l.  for  100/.  for  a  year,  from  «wion  for 

'  "^      '  more  than  a 

the  date  Itereof.    And  the  said  R.  N.  doth  hereby  agree,  at  year  aod  a 

bis  cbstB  and'  charges,  to  make  out  a  good  marketable  tide  mrds,  ^bat 

todieabbfe  premises,  and  to  convey  the  same  fre^  fjrom  Jlfg^^insuf-**** 

inaimbrancea  at  the  costs  imd  charges  of  tbe  said  J.  G^  on  >»«»<«  nor  had 

any  convey- 
die  said  £4th  June  next,  on  payment  of  the  said  sum  of  ISO/,  anceexecuted. 

with  iaterest  as  aforesiud.    And  tbe  said  J.  G.  doth  hereby  broaVfa^^by^** 

agree  wkk  die  said  A.  N.  to  pay  him  on  die  said  SOth  No,  ^j^^/^J^ 

vernier  instant,  the  said  sum  of  160/.,  and4iIso  the  further  the  purchase- 

money,  bat 
discontinued 
apoa  YCDdea  giving  np  the  contract,  and  receiving  back  part  of  the  first  instalment  :— 
Held,  1st  that  by  this  contract  the  vendee  did  not  irain  a  settlement  nnder  9  Geo.  l. 
«.  7.  a.  5.  by  tlK  purchase  of  an  eqnitable  esute ;  and,  Sd.  that  be  had  not  such  a  pos- 
sessory right,  during  the  interval  from  the  SOth  November  to  the  24th  June,  as  to  gain 
Vm  a  setllenifnt,  by  reating  a  tsncment  of  lOi.  value  under  15  6c  14  Car.  t,  c.  is. 
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1823^       sum  of  150/.,  with  interest  as  aforesaid^  on  the  said  24th 

^^^^^'^^^      June  next,  on  havmg  the  said  premises,  hereby  agreed  to  be 

v.  sold,  convejed   to  him  the  f aid  J.  G,,  hip  heirs  or  assijjgps, 

iNHAmTAMTS  ^^  ^  ^®  ^^  ^^  '^^'  difcct  or  appoint.    And  it  is  hereby 
of  agreed  between  the  said  parties,  tliaton  payment  of .  the  nud 

*  sum  of  160/.,  the  said  J*.  G.  shall  be  let  into  the  possessioa 
of  the  said  premises;  bat  in  case  default  shall  be  made  by 
him  in  payment  of  the  said  sum  of  160/.,  at  (he  dng  afore* 
said,  this  agreement  shall  be  void,  to  all  intents  and  pur-* 
poses.  And  the  said  R.  N.  shall  be  at  liberty  to  sell. the 
said  premises  by  public  auction,  as  now  advertised,  on  the 
5th  December  next,  without  any  interraption  by  the  said 
J.  G"  The  sum'  of  l60/.  was  paid  on  the  day  appointed, 
and  full  possession  then  given  by  Nason,  and  the  pauper 
resided  in  the  house  in  Dunton  Basseii  for  a  year  and  a  half 
and  upwards ;  but  he  never  paid  the  150/.  so  agreed  to  be 
paid  on  the  24th  June,  nor  was  any  conveyance  ever  exer 
cuted.  An  action  at  law  was  brought  by  Nason  for  the  150/.; 
but  afterwards,  by  an  agreement  between  the  parties,  the 
same  was  discontinued ;  Nason  paying  the  costs,  and  return- 
ing to  the  pauper  SO/,  of  the  said  l6oh,  and  the  pauper 
agreeing  to  give  up  the  contract  and  the  possession,  which 
was  accordingly  done. 

Reader,  Adams,  and  Holbech,  in  support  of  the  order  of 
Sessions.  The  pauper  is  not  settled  in  Dunion  Sassett  by 
the  occupation  of  the  premises  mentioned  in  the  case.  It 
is  clear  that  he  had  no  legal  estate  in  them,  and  there  is  as 
little  reason  for  holding  that  he  had  an  equitable  estate* 
This  cannot  be  considered  as  an  equitable  estate,  unless  a 
Court  of  Equity  could  be  called  upon  to  decree  a  convey 
aace.  Now  a  Court  of  Equity  would  not  decree  li  convey^ 
ance,  unless  the  pauper  bad  paid  or  was  ready  to  pay  tb^ 
whole  consideration  money.  The  contract  in  this  case  was 
rescinded  in  consequence  of  the  non-payment  oP  the  money'; 
the  possession  of  the  premises  was  restored,  and-  a  sum  of 
SOL  given  back  to  the  pauper,  in  order  to  bring  the  transr 
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%>tioa  (o'fl  dose.    It  must  be  takeo  therefore  under  diese        ^^'^^ 
-ciicumstaii^esy  as  if  the  contract  had  never  existed,   and     ,g^  ^^^ 
.consequently  the  peoper  never  could  be  con«dered  as  havbg  •• 

lun  equitable  estate.  At  die  utmost  this  is  a  case  of  doubt-  laaABiTAMTi 
ftlrequity^  and  m  court  of  common  law  will  never  take  no^  .OiDDiaeTea. 
lice,  of  a  doubtful  equitable  estate.  Rex  v.  Standon(a), 
^JUxv.  Tod£r^m(b),  Blur  v.  Homd<m-on'th§^BiU(c),  znd 
JEer  V.  Hagworikingham  {d).  In  Rex  v.  Horndtm-Ofhihe" 
Hill,  Lord  Wlenbarough  says,  ''  we  ought  to  see' that  the 
^party  has  clearly  an  equitable  interest,  and  not  merely  such  a 
•claim  as  might  possibly  induce  a  Court  of  Equity  to  interpose 
in  some  way  or  other;**  Here  there  is  clearly  not  an  equit- 
able estate,  and  supposing  it  to  be  doubtful,  this  Court  can- 
not act  upon  it  [Bayley,  J.— in  Trinity  Term,  57  Geo.  3. 
the  case  of  Rex  v.  The  Inhabiianta  of  Long  Benni$ig(on(e) 
-was  determined,  wliich  appears  to  me  to  be  deci^ve  of  this. 
In  that  case  the  pauper  agreed  by  parol  to  purchase  a  copy- 
hold for  150/.;  he  paid  34/.  in  part  performance  of  the  con- 
tract, and  entered  tn|o  poBsessioo,  and  continued  in  near  six 
months.  'Whether  any  speciSc  day  was  tdlowed  for  paying 
the  remainder  of  the  purchase-mbriey  I  do  not  know.  The 
contract  was  then  rescinded,  because  the  vendor  would  not 
^vean  indulgence  he  had  promised  for  the  residue  of  the 
piirohasfr-money,  and  he  returned  the  pauper  14/.  The 
question  was,  whether  this  conferred  a  settlement.  This 
-pourt  held  it  was  no  settlement,  because  the  pauper  had 
|)urchased  no  estate  or  interest  in  the  land  for  which  he 
coiuld  make  a  claim  in  equity,  without  paying  the  remainder 
of  the  purchase-money ;  and  although  an  equitable  estate  is 
sufficient  to  confer  a  settlement,  still  the  questionable  right 
to  go  into  a  Court  of  Equity  will  not.  The  only  difference 
between  ^at  case  and  this  is,  that  there  the  agreement  was 
by  parol ;  here  it  is  in  writing,  and  it  may  be  argued  per- 
haps, that  the  pauper  was  irremoveable  for  forty  days,  be- 

(4)  9  M.  &  S.  461.  {d)  Aote,  p.  16. 

{b)  IB.  Se  A.  560.  (0  Not  reported. 

(/)  4  M«  &  S.  56S. 


19M.       4«v0eD  die  period  fitna  Ae  SOIk  NoMUftcri  iwben  lie  pod 

Tb^2L    ^  ^^*'  ^^  ^^  ^^'^  ^*^'  Mlmring.}    If  he  wn  im- 

«.  «ioveAble  drniiig  tbat  ptnoi,  hotmit^Blj  would  gen  e  Bel- 

liiffAvnAim  tlement;  biit4here  it  Bot  the  leest  pretence  for  ai^iDg  tlNit 


aemmren.  ^  ^"^  dwing  tbet  tibie  irreiiioveable*  A  party  met  be 
iFreiiiovedble  on  ih^  ground  dAit  the  property  is  Ms  tmup 
tor  that  he  las  finoh  a  tested  estate  either  in  law  6r  e^ty, 
as  that  it  Ynay  be  eaUed  bis  own;  Bnt  what  estate  bad  tbe 
pauper  here?  None*  It  is  very  true  tfiat  if  lUswas  an 
inefaeate  ^H>ntraet,  whid»  was  afterwaids  to  be  cenplMed^ 
be  might  have  been  considered  as  having  a  legal  er  equitable 
estate  of  his  own  frooi  the  moment  be  was  let  into  i 
«on;  but  udtQ  he  bad  paid  the  remainder  6f  the  ] 
money  on  the  d4th  June,  hi  had  n6t  e  particle  of  tide  to 
the,property>  either  in  law  or  equity*  This  is  not  like  Ae 
case  ef  a  purchase  witUn  the  9'Ceew  1 ;  it  is  iiot  tfato  pur- 
phase  of  a  possessoiy  right  from  the  aotb  thveinber  to  tbe 
24th  June  for  150/.>  but  merely  an  agreement  to  reottin  in 
possession  np  to  that  timc^  at  wfaidt  period  he  #as  to  pay 
the  rest  of  the  money*  It  is  dear  dMsefoie  tliat  the  pauper 
has  gained  ne»  setttetaenl  by  estate*  Has  beacqmped  ene 
by  renting  a  tenement  widua  the  13  &  14  Cor*  ^  '0,1«? 
Certainlynot.  Assuming  the  mes$uage  in  qneMion'  t9  be 
worth  10/.  a  year^  still  be  did  not  come  to  settle  on  'the 
property  in  the  character  of  tentfat*  and  Iherefere  *on  that 
ground  he  is  not  setded.  Ees  v.  St*  J^n'i  G&ufoniifiy  <a). 
At  the  utmost  this  was  a  mere  licence  to  'oocupgr,  'oonvejing 
no  interest,  and  conferring  no  right  i>{  Midemeat  ib  4be 
parish  of  Dinitan  Basieit. 

Nolan,  Marriott,  and  Amos,  oontri.  The  pauper  bad 
either  an  equitable  estate,  or  had  such  a  possessoiy  right,  as 
would  coaler  a  settletnent^  by  a  residence  of  forty  dqfs. 
In  tbe  first  place,  thi^  is  an  absolute  agreement  fcr  die  {ne* 
sent  purchase  of  the  premises,  which  it  would  have  been 
competent,  for  either  party  to  enforce  on  the  24th  Jane. 

(a)  IB.  4rA.481. 


^  tl^t  tie  Jioj  .|])w*  i«id<ip0i«d«ptly  of  aiQt  ^4er  4«[Mtiom      ^f^^ 
^here  If  BO  dcsibt  llwtii  w^^iccoi^iig  tpi^atboviuetjxoiiflir 
fttttn  «9.  equitnble  jntam^  and  cfwfer  a  MtUonoiil  wbia 


The 

jcoupied  wilb  oQcu|wtioii.  .llone  the  .agreenwst  ilid£  ^ts  ihpajutamtp 
#bpoIute,  u»  the  fixst  iiutai^cep  and  vaaiiot  to  roimda  Jo  ftm  Q^g^^^^^^ 
jiBliliiiU  pajpi^,  of  ^  puKhoofinonay.  Tl|$  noiHiiDf- 
jQiifit  of  iim  \6(iL  dpea  not  iwice  tba  agiaeioeDtv^  It 
jiwuot  00  tf^tad  by  the  pwrties  ttiw^lv^  h^cmm^  tbo 
jnei9f}4)r  i^Dgb^ap  actioii  tore^ovec.tho  raMindar  of  the 
.B»n;timh°^'>®7»  altbiMigb  ^hattactjoo  «as,afiarw9rd6.«ettlfld. 
.Tb9, ,  jutia  lo  d^e  piopertj  waa  complete  in .  tbe  paiip^r  fioom 
4ha  |qi9inai4.  poaMsaaoa  waa  .|^ven  under  the  igreraftt^t* 
Uodpuff tedly  tbe  tide  might  l)e  defeated,  noleM  the  pwpier 
bad  pai4  the  lamaunder  pf  die  pyrchase-mopeji  and  he  coold 
90%  \\vam»M  have  enforced  it  upiesi  tbe  .money  vas/ jo  paid; 
hi|t  Aliil-hie  equitable  title  is  complete  fanm  ihe  mooieiitlie 
comee  into  posaestton,  and  is  only  defeasible  upon  ooiHpay- 
.mant  of  tbe  jemainder  of  tbe  money.  At  all  events  die 
.f^pnpec.  had  m  mtereai  fum  Nimmie^  to  Jtiiw,  wbicb^im- 
dpiied  faim  irremoieableb  Tbis.tis  mt^lihe  the  oiao  of  a 
iibcetKiei  tp  ieaide«  It  b  the  convej^anea  laf  41  poaitiire  intenaat 
A  raeser  liaeiiGe  is  penonalj  and  no  iolesaal  peases  nnder  it 
•^apabfe'Of  <i|asignm^t|littt  here  dieie  vaB  an  intMatarbicbj 
'^Piqded'witfa  jreaidence,  would  confor  a  settlements  ,Etx  1. 
lillwgkyin),  Ruy.  Qfchufth(i),  JU^r,  Cold  JJiUmic\ 
an^v  Aar  v..  Edingi€n{d).  Tbe  cases  cited  on  tbe  other  aide 
ere>  diatingaisbable  from  this,  because  all  those  were  caaes 
of  doubtful  equity.  [BayJ^  J.-nAn  equitable  is  as  good 
as  a  \efp\  estate  for  the  purpose,  of  s^tleme|)t«  If|  there*- 
(ote^  you  can  make  out  that  the  relation  of  trustee  and  cestui 
jque  Uiiat  subsisted  between  these  parties,  (hen  the  pauper 
:ivoiild  have  an  equitable  estate.]  Still  that  would  be  a 
doubtful  equity.  This  is  not  a  doubtful  equity,  and  that 
makes  alt  Uie  difference.  The  case  of  £ex  v.  Xong  Bsn- 
fl^gto/iffnentioiiejd  by  the  Court  (e)  is  distinguishable  from 

(11)  «T.  R.  709.  («l)  1  Ea»t,  tSS. 

(6)  3  T.  K.  114.  (e)  Ante,  405. 

(c)  Barr.  8.  C.  444. 
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1829.        diifl,  because  there  the  agreement  was  bypanri,  and  it  did 

^'^^'^^^      not  appear  irfien  Ae  pdrchase-money  waa  to  be  paid.   There 

^"°      the  paoper  had  ho'  aasigniible  hUerest^  he  might  have  been 

lifHiLBrrAHts    P°*  ^"^  ^^  possession  at  any  time;  it  was  a  mere  parol  pro^ 

of  mise  to  gWe  him  a  title  whenever  he  should  pay  the  rest  of 

ine  money.  '  Here  u  a  written  agreement  conteymgn  pie^ 

aent  interest  in  poesession,  and  the  paoper  could  not  have 

Ireen  turned  out.    Under  any  circonutancesy  it  19  qutte^  dear 

tfiat  Mm  NirtKember  tor  June  the  premises  actually  ^vetfted  in 

iiim,  and  having^  paid  more  than  BOl.,  he  could  not  during 

^tbat  period  have  been  remc^ed,  and  consequently  gtfned  a 

settlement.    In  addition  to  the  cases  already  mctatsotied;  tbey 

dsed  Rex  v.  St.  MichaeTs  Balh{a),  FFir»  v.  Bl%IU(»% 

Kfidfys  V.   8hepherd{c\  Clarke  v.  Wright  {d)^  Ofeen^f. 

Smih{e),  Douglas  v.  Whitrong(f),  Townleyr.  Bedttelt(g), 

Payne  v.  MeWer(h),  HoUfait  v.  Ctonenf  (t),  tofl  C<«ton  v. 

Cookeik): 

•  BAYLftY,  J.— I  am  of  opinion,  fliat  there  was  no  settle- 
'ment'gmded  In  Dtinfon  Bassett^  it  is  very  desirable  in  Set- 
tlement law,  that  the  decisions  of  the  Court  should  be 
tmtform  and  consistent.  That  law  throughout  the  kingdctoi 
h  generally  administered  by  an  extremely  uHeM  body  of 
"inen,  to  whom  the  country  is  under  the  highest  degree  of 
oUigation  for  sitting  gratuitously  to  discharge  a  very  im« 
portant  duty;  and  the  question  is,  whether  they  are  to  have 
cast  upon  them  the  obligation^  not  merely  of  being  common 
lawyen,  but  also  of  understanding  all  the  niceties  and  dis* 
tinctions  of  a  Court' of  Equity.  The  9  Geo.  1.  c.  ?»  upon 
>Vhich  this  case  arises,  enacts^  ''that  no  person  shall  be 
deemed  or  tdken  to  acquire  a  settlement  in  any  parish  for  or 
by  virtue  of  any  purchase  of  any  estate  or  mterest  in  such 

(a)  Doug.  ^0.  (^)14Vei.  59t. 

(6)  1  Jac.  &  Walk.  494.  (h)  6  Ves.  S49. 

(c)  Cited  in  1  Jac.  Sc  WaUi.  4^.         (t>  1  T.  R.  761, 

(d)  1  Atk.  12.  (k)  1  Scbo.    &   Lef.  IiiBh  Clk 

(e)  Id.  572.  Cas.  Temp.  Ld.  Red.  2(. 
(/)l6Ves.f53. 


parisb,  whereof  the  consiileitlioa  for  such  puiebaie  Mk       JflUL 
not  amooiit  to  the  Mim  of.tbirtjpoiiiMb  boii  fide  paid.''     ^^'^^ 
The  party  therefore  is  to  porohaKe  an  eataleor  intemt  at  i,. 

land,  and  I  apprehend  the  word  \intemC*  there.meakiVi-  a  ^un^^^sn 
definitife  interest,  for  which  he  eontects  at  the  time  be  ^  ^ 
enters  into  the  contract.  •  It  might  originally  have  been  oo»> 
ndered  as  extending  to  the  case  of  l^pd  estates  and* -dir 
pii^hase  of  legal  interest  Mly;  but  in  process  of  time  it 
was 'decidady  that  where  the  rdalioa  of  tmstte  and  cestoi 
^pie  trust  eiists,  the  cesliu  qne  trust  will  be  antilledto  grin 
n  aaitlemcnt  exactly  as  if.  he.  were  clothed  with  the  legal 
estate^  b«ltbat  was  predicated  of  Aose  cases  only  in  whiqh 
ihepMy  stood  in  the  condition  of  a  mere  naked  trasise, 
and  was  never  exfended  to  construetive  trostees,  as  in  .the 
<aae  of  JCnetfjft  v.  Shepherd,  wbere  the  party  woidd.  be 
conaideved  as  standing  in  that  valalioii  mevely.v  The-qnes* 
tion  has  in  different  instances  been  before  the  Coart»  and 
was  nnder  consideration  in  Rex  v.  Toddingion,  in  which  my 
Brother  Holroyd  points  out  the  difference  between  the-  case 
where  a  man  has  an  equitable  estate,  and.  that  wbeva  he  has 
8  mere* right  to  go  into  a  Court  of£quitj.  Now  JtasiTt 
Lpiog  BeHutMgiom  is  so  analogous  to  the  present  eass^  that 
I  can  £nd  no  substantial  difference  between  the  one  ami 
the  otbsr^  aud  when  once  we  have  gQt  a  dear  decis^  upon 
a  pobt  of  settlement  law,  we  ought  to  adhere  to  it.  In 
that  case  the  agreement  was  by  pared  to  purchase  a  c4>pyhoId 
for  150/.  and  the  sum  of  34/.  being  paid  doMm,  the  party 
was  let  into  possession,  but  he  was  afterwards  unable  to 
perform  his  contract.  The  difference  between  that  case  and 
this  isy  that  liere  the  contract  is  in  writing,  therfe  it  was  by 
parol,  but  the  Court  in  giving  judgment  did  not  proceed  at 
all  upon  that  distinction.  They  considered,  perhaps,  from 
their  ignorance,  as  a  Court  of  Law,  of  what  the  rule  in 
a  Court  of  Equity  might  be,  that  the  party  would  be  en-» 
titled  to  go  into  a  Court  of  Equity  lo  pray  a  specific  per- 
formance, and  they  said  that  the  payment  of  the  money,  ^ 


4m  *  PAfsa  nr 

iMk       ^ beii« kliBtar pfMMvifo^  dU  not coiMtitQla dMrakdoo 

^•^v"^      dfMlikeA  «Pt«l0t  ttid  oeiUp  iq[|i9  tamty  imwittdi  «»  there 

*'^^'*^     HM  A  (fmilttP  .811111 -of  iMiMQr.to  bapaid^^aad  UmtmUi  it 

^^^^The         wi».  jpvid,  tba  adUr  had  »  iHHieikU  ktowat,  MdxoMC'- 

of      .,  frimlly  no  jwUle«9ttC:  w^  gaiiiad  by  Ike  cmtnDt*    These 

«imiifM*»';  j^^MQ^isiiaciiM  b^livMiJR^v  y.  Lcmg  Brnmingiom  nd  thb 


tin  tfatt  it  did;  ant  iqipear,  wbtn  te  ranaindcr  of  the 
ytiadmermoBey  «k«8  to  Jie  ptid^  tbeva  mMisone  lodi^gMice 
lQ»bo«iaQt9d  iathe  vend^»  b«t  ^  wM  wl^oi  waikiioft  i^^ 
Ibie<iiito  fnip^roMt  waiHOUMfe  on  die  SOth  NMcmftiiv  bnl 
tho  fesidntivts  not  to  be  paid  unliithe  fl4th  JEnef.eiid 
ttpolt'this  {MTtof  tho  flig***^^  ^t  ^  contended^. ihet^Mtai 
Ihie  ali|^  dislwolioii  between  the  ttro  cetea^  the  one 
oitghC  lo  bean  no*  influence  on  the  others  Sorit  la  aaid^  that 
doring  the  JnlerMd  the  pamper  waa  irremovenbb.  ilf  ihut 
laaa  'the  Jegal  censeqnanee^  nndonbledl|r  k  aronUUinnro  the 
eActiof  c0DfiBiiii«a.aeltktneni9  but  the  kir,  ai^.tdmilie 
laaa  nai/ioRinoveaUo  daring  theft  fMawL  finpprtiieg  hf 
became dnigodble'toitba  partdbiafterawecik  •ore  loflniglrt 
•being  .'left  ^btoriippaacaiioa^  wbaft.yraa  to  ttpienent  ilbe 
1  htm  aplilyaag  to  Ae  J^atieefyifqe  aftorieiL^ 
t  i  jA^maBconnot;  be  aftte^  fiooi  -hii  ^<nm4  bat 
ftia  via  not  fab  own  at  -lawor  eqaitgry  enditheae  aua  falioflgr 
in  that  past  .of  the  oi«anaent^  beeanae  ilnMiOpliniOgai^ 
bia  own  watfl  he  paid  the  aemainder  of  the  pmcha^^nBNWfl* 
Inntth^efoia  ofifopieiooj  that  the  proper  wfa.,rQiiH>f«M4ilo 
Irora  Iba  SOdi  Jtf  ()fMi6ar  to  the  2ttb  Ji^  1  afn  of  tbia 
opinion  prineipeHy  en  Ibe  eronnd,  that  in  order  .to  ,eonfer 
a  aettknien^  if  thooitate  ia  equitable  on^,  it  nuiat  be  aucb 
an  estate  {Oi  tbait  no  other  person  shall  hs^e  anj  interest  in  it^ 
but  b  the  ghamcter  of  a  mere  naked  tmsteoi  and  not  as  a 
eo9itniotive  tmateet  For  thisreascQ  I  think  there  waa  not 
such  an  estafte  in  eqnity  Masted  iu  ihe  panpar  aa  M^anld 
confer  upon  him  n  aettlemeot  under  the  90«o<  1,  aiid  the 
Sessions  foa?iag  drawn  the  right  conclusion,  the  order 
guashiBg  the  order  of  removal  must  be  disch|i)ged. 


#11 


gained  by  tb^  pauptrln^ths  ptiUi  of  iDwrflM  .BffiiBM.    I 
tUBfc^ke"hftd  not  «i -estete  <or  intenNt  ckiii^  «t  4««r«r 
•^pifyy  ao  .«§  to  gaki  s  setllemeBt'  wid«r  sodi  an  eiera^  . 
tioh  qf  tilt  «c»lnet,«8  4Mit-8M6Aili  lli»  (Me.-   WheAer 
tf  move  hud  been  done  by  4bt  t^ndee^  ivhitfMr  if  be  had 
|Mud  ovoS&nd  to  pay,  ii»  lemiuader  of  Ifae  ^uvchise>- 
■MNMyi  Of  WM  pfovettled  by  aiB*vondof  'frooi  *<Mtig  flioffe 
Ulafrbe  haddoneifae'adgbtbHTe  M|m«d  M€8litft«iefuicy^ 
•0  flt 'to  cofifer  A  lettleiii^Bt upon  tin^  <>  aiwfy^difliwmt. 
petition;     The  dues wUoh  hote  been  cited,  go  onlyio 
elMW  that  if  die  vendee  htspedbrmed  pert  of  tbo  eontonely 
nad  hrts  been  let  into  pottesaion  under  an  ngreemenl  in  writ- 
iH^  dr  1^  parol,  and  has  offered  to  pay  the  renahHler  o£^ 
pea-chase-fkibney,  a  Court  of  Bqinty  will  consider  onofiaifjr 
4ii  a  trtiflfiao  for  the  other,  abd  cmipd  a  specific  peffenn- 
motoe  of  ike  oostract.    I  thiidc  the  case  of  Jtei?  t«  iMngBm- 
mngNm  mm  property  decided,  and  »  enody  siaukr  to  the 
'pdosenl,  with  tins  dMTefenCeithaC  there  Ihe  'oontiael  nas 
iMt  in  ^ting,  and  that  it  dM  not  appear  that  «thero.wao*any 
ngtt^enieiMt  as  to  the  period  of  tino  for  which  possession  wns 
to  bc^'deHvered  to  the  sendee  ;  bnt  ihoee  dreumsttmces  do 
nol  "Auffleieatly  distingoish  that  from  the  present  case>  to 
InAiice  iheConrt  to  come  to  n  <fiSerent  comohsion  from 
what  w)ir  there  formed.    In  that  doelfaere  was  pesSesMQ 
ddivet«d  as  well  as  a  part-payment  of  the  purehaso-money, 
ittiA  if  those  cireunntaflces  #ere  stiflkielit  to  hidno^  a  Goort 
t^TEqiiky  to  relieve,  notinidistMdhg  the  contiact  was  by 
psl»bl|  theywoold  be  sufficient  on  tiie  same  footing  as  if  it 
was  4n  writing;  bnt  ^at  dbtinction  was  not  tsten  by  the 
Court.   'They  acted  upon  a  principle  which  is  eqnaily  ap- 
plicable to  tins  cafe.    Here  ihe  contract  is  made  on'Ae 
"e^Hbi'Jiwemberi  part  of  the  purchase-money  is  paid  on  the 
SOdr,  and  by  agreement  the  tendon  was  to  be  let  into 
possession  utlt9  the  £4di  June^  when  ihe  remmnder  of  tho 
purdiase^money  was  to  be  paid,  and  the  contract  completed. 
The  effect  of  the  i^reement  to  deliver  possession  from  Ihe  ^ 


1698.       aoA'Naomber  tiU  dMf  £44li  Jiuit^  when  ihdHOl.  vmUrhe 

^■^V"^      pai<)»  18  no  more  than' ibisi  that .  it  might  or  might  not 

9UKiHQ    funount  to  a  clemiae  for  that  period  .of  tioie;  but  there  is 

Tbfe        nothing  to  shew  that  thia  was  rentim  a  tenement  of  lOL  an- 

of         nual  value.    It  is  argjuied,  that  the  160L  or  at  least'pait  of 

iNramotoa.  ^  j,  ^^  |^  codsideied  a^  paid  for  the  right  of  posseaiioii 

.duriog  that  period^  as  well  as*  for  the.pufchase  of  a  right 

lo  compel  the  complcidon  of  the  contract.  -  How  miicb  of 

the  160/.  was  applicable  to  the  purchajle  of  the  right  6f 

poasessiony  non  constat..   There  is  nothing  to  shew  that  this 

was  a  purchase  to  the  amouqt  of  30/.  within  the  9  Geo.  1, 

because  it  would  depend  upon  the  completion  '6f  the  co*- 

.  tract  whether  the   l60/.  c^uld  be  recovered  back  or'  ilot. 

Supposing  the  contract  tq  be  rescinded  by  the  default  either 

of  ^e  vendor  or  vendee,  I  question  veiy  much  wbethei'  any 

•  thing  could  be  recovered  for  the  enjoyment  of  possession 

.  during  ttfat'time,  for  it  is  pfirt  of  the  i^reement  that  the 

vendee  is  to  have  possession  durii^  that  time^  but  there  is 

nQ  provision  for  the  payment  of  money  in  .case  of  any  de- 

fetik  by  th^.vendfee*    Supposii^  any  thing  was  to  be  paid 

for  thci, occupation  {rojfn  November  to  JunCf  n9n  coiistat^that 

it  would  be  to. the  amoqpt  of  30/. and  if  not,  diere  is  tiQ 

.ground  for  saying  Aat  there  is  anj  settlement  gained  under 

th^  9  Geq,  1.    For  the^e  reasons  I  think  thb  case  was  pro^ 

perly  decided  at  Sessions, 

.  Best,  J.-rI  .am  ofopinion,  that  the  question  in  tlus 
-case  has  been  decided  by  Rex  v.  Long  Beumogton.  Ad^ 
hiring, strictly  to  the  words  of  the  sUitute  9  Geo.  I,  perhaps 
'^  /egjor/**  estates  or  interests,  are  those  only  which  this  Court 
ought  to  take  notice  of;  but  it  has  been  too  frequently 
decided,  that  an  equitable  estate  will  confer  a  settlement^ 
for  us  to  disturb  that  doctrine.  But  what  equitable  estate 
is  it  that  will  confer  a  settlement?  It  is  a  complete  vested 
equitable  estate;  not  that  which  exists  merely  in  claim* 
,]f  an  esta^te  be  given  to  J.  in  trust  for  B.  the  former  has  a 
legal  ecftdte,  and  the  latter  the  equitable^    His  estate  is 
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perfect,  and  he  hat  no  occasion  to  go  into  equity  to  hi^ve  it        l^^Sf- 
confirmed .  in  him,  because,  be  has  all  the  interest ;  but  if      ^^"^^^ 
a  man  contracts  to  purchase  ati  dsiate,  ftlid  pays'  only  part  «, 

cf.thg  puiTfi^^s^mon^  I/d^ny  that; he  )^9^  a  fompletc  j^^^J^^^^, 
eqi^^ble  estate. .  Equity  huqt  connplete.  it,  but  uptil  he  ha^^  •  of  » 
gpo^.  'vntq  egi^«  aofl'  PVJt  himself  in  a  sitpation  to  claim 
tb^  jujgpn^t  of  tb^  Court  in  hi9  fayor,  he  has  iy>.  .estate^ 
a^d  tb^for^  in  that  respect .  this,  differs  from  those  cpses 
vtfer^jf  jWas  held  that  an  equitable  estate  will  confer  a  settle- 
nieiit,  .  Tbp  f^iqes  have  never  gone,  beyond  a  complete' 
e^tab)f3  ^tate^  where  the.  party  has  no  occasion  to  apply' 
t9^.jthe..ai(^  of  any  .Ck>qrt  to  complete  his  title.  Xn  Uexv, 
Hqmd(^'m'the''HiU,  Lord  Ellenborough  deprecates  bur 
C9.nsideration  of  doubtful  equitable  questions.  If  in  cases 
of  ^his  nature^  we  were  tq  take  notice  of  decbions  in  equity^ 
it  would  lead  to  the  greatest  confusion*  We  are  to'  be 
gpvjQrned  by  the  rules  of  law,  and  are  not  competent  to 
df^^ide.niqe  questions  of  equity.  If  this  Court  feels  itself 
in..^  actuation  of  so  much  difficulty,  d  fortiori  Courts  of 
^il^rter  Sessions  are  not  qualified  to  enter  into  such  ques- 
tipna*  lliis  is  a  case  of  dpubtful  equity,  and  it  is  Very 
q^ea/ionajl^le  whether  a  Court  of  Equity  would  decree  a  spe- 
cific performance,  even  if  the  vendee  had  been  ready  to 
tender  the  remainder  of  the  purchase-money.  *  Can  we 
then,  without  overturning  Rex  v.  Horndon-on^ke^Hitl, 
allow  ourselves  to  enter  mto  die  discussion  of  such  nice 
qifestionsf  I  am  of  opinion  diat' the  pauper  had  no  equit- 
able estate,  but  if  it  be  a  question  of  doubtful  equity,  it 
affords  a  stronger  reason  for  holding  that  no  settlement  was 

Order  of  Sessions  confirmed. 


Tlie  Earl  of  Cabdioan  r.  Abmitao^  and  Another. 
A.}ifitt%t4ni    X  kBSK^ASS  for  breakiiq;  and  entering  certein  doies  of' 


cfF.aiia  oC'    t&e  plaintiff,  cafled  Vpper  Brick-kiln  Clote,  Middk  lidd,' 


lands  thereof,  and  Fdmlof  Wood,  in  die  pariA  of  Leeds,  in  the  county  ofi 
ISm^  teraS^  ^^^»  aubferting  the  soil,  digging  shafts  and  pits,  and  nda- 
in  fee,  snnts  ing  therefrom,  carrymg  away,  and  converting,  a  qiiantity  of 
the  iuSii,  in    coals.    Fleas,  first,  that  the  said  closes  from  time  imm^^nb- 
2itf  SSpS?    "^  ^^^  ^^  alienadon  and  conveyance  after  mentioned,  had 
to^inMdf,  his  ijeen  and  then  were  parcel  of  the  manor  of  FdrtJegf}  and' 
jfeMyoll  tithes  that  long  before  the  making  of  the  said  afienaUon  and  co^ 
l|^22!iUi,uS  Teyance,   Sir  Thomat  Danby,   knt  (since  deceased)  was 
^SSawn-  sdsed of  the  said  manor  and  the  demesne  lands  thereof^ 
serf  ing  oat  of  with  the  appurtenances,  and  of  all  coal  mines,  coal  pfto,  and, 
to  himselfinMi  coals  lying  under  the  sai<^  manor  in  his  demesne  as  of  fee  ; 
«ke  CMOS  te     and  the  said  Six  Thoauu,  so  being  seised  on  the  l6th  o( 
th«  lends  so     January,  l649>  enfeoffed  Thomas  Viscount  Smile' (iben 
m^m  wUk      Earl  of  Sussex)  of  and  in  divers  messuages,  lands,  woods^ 
lAn^jf,  iZ      and  hereditament^  and  (amongst  others)  of  and  in  the  said 
^^ihS'm^    three  several  closes  in  whichi  &c.  "  excej^  and  always  re- 
mgns  md  sir-   served  unto  the  said  Sir  Thomas,  his  heirs  and  assigns,  all 
time  to  tine     tithes  of  com  and  grain  arising,  Sic.  within  the  said  aeveral 
tims^thm-     niessuages  and  farms ;  aifd  also  except  and  always  reserved 
^Si^r&t    ^^  ^^  said  feoffment  unto  the  said  Sir  Thomas*  and  his 
heendUfAsirt  hdrs,  all  the  coals  in  all  or  any  of  the  said  landsj  woods, 
MmmTMuT  gn>undS|  and  premises,  together  with  free  liberty 


VF.  to  sink  ' 

and  die  pits,  or  otherwise  to  sough  nnd  get  cools  in  the  said  lands,  and  to  scU  and  cany 
mway  the  same  with  «arts  and  eatriagesy  or  otherwiie  to  dispose  of  the  same  soak,  iQt 
Ids  and  their  will  and  pleaaare,  he  and  Ats  Mrs  §nmk  time  to  time  giving  and  pigring  to 
the  grantee,  ku  heirt  tind  uaignij  sach  satisfaction  for  damage  as  the  grantee  ead  ku 
Mrt  shoold  sustain  bj  reason  of  getting  and  canning  away  the  said  coals  in  tim  said 
lands,  as  two  gentlemen,  neighbovrSy  inmfferenUy  chosen  by  the  grantor  and  graateCp 
tkek  hebrs  end  tusignSf  should  firom  time  to  time  award.  An  hidr  of  the  gtanlDr,  by 
descent.  haTfaig  aliened  the  manor  and  demesne  lands  of  F.  and  the  coals  therein*  in  fee, 
to  C^the  latter  entered  the  lands  mited  to  B.^  and  dag  pits  and  carried  away  coals 
therefrom,  and  treapass  being  broniiiit  against  him  and  his  servant :— Held,  on  demurrer, 
1,  That  under  the  gsateral  exception  and  reservation  contained  In  the  grant  to  A,  the 
coals  remained  in  A.  and  Us  heirs,  and  would  pan  to  his  or  their  «ff%iu  under  the 
word  '^hein;"  and  Sd,  that  the  special  Uberty  as  to  the  mamier  of  taking  the  coals, 
was  not  restrictive,  but  in  fartberancc  of  the  previous  exception  of  the  coals  oat  of  the 
{TwitHn^  would  eaore  for  the  beaefit  of  C.  as  owner,  6y  purdbaie,  of  the  manor  and 
^  ^    ~  ofF» 


for  Aem,  (he  Mid  SitThmma  and  ttis  BStits,  anh  his       ms. 

AND  TRBIE  ASSIGNS  AND  SEfttANlTSy  firotn  time  totime^    ^ll^^rf^oT 

andl  at  iH  times  aeresfler/ dMii^  fAe  (ciii^  dbtf- XefAe  said    Cammah 

Sir  TilMficEt  AND  HIS  HBiBS  AouU  coniimt  ownen  oM 

pivprieton  of  the  demesne  Jandt  of  Tarsley,  to  Ank  ana  . 

dig  pita,  or  otherwise,  to  sough  ttid  get  coals  in  all  anil  e^ery 

the  binda,  woods,  grounds,  and  premises,  and  to  sell  abd  cany 

away  the  same,  witii  carts  and  carriages,  or  otherwise,  to 

t&pose  of  Qie  same  coab  at  his  and  their  wills  and  pleasures, 

he,  tlie  said  Sr  Ihmoi  and  hit  heirs  from  time  to  fime 

giviilg'and  paying  tmto  the  said  Earl,  his  heirs  and  assigns, 

such  Sufficient  satisfaction  for  all  such  damages  as  he  the  said 

Ei^l  aiid  his  hdrs  should  from  time  to  time  sustain,  by  rea- 

sbnof  the  Jigging  of  pits,  soughing,  getting,  andf  carrying 

aWay  fhe  said  coals,  in  all  or  any  of  the  said  lands,  w6ods, 

grounds,  and  premises,  as  two  gentiemen,  neighbours,  tbere- 

likito' being  tndifilerently  chosen,  bytiie  said  last-mentioned 

£arl^  and  the  said  Sir  thomas,  their  heirs  and  assigns,  shouU 

from'time  to  time  award:  To  hold  the  inune' premises  unto 

the  raid  Earl,  his  heirs  suid  assigns  for  ever.**    By  virtue  6( 

which  teofiment  the  said  Earl  became  seised  of  the  said  pre^ 

mises  in  his  demesne  as  of  fee,  the  said  Sir  Thontas  remaiiH 

iiig  sbised  in  the  demesne  lands  of  the  said  manor  of  Farn^ 

ley,  and  entided  to  the  said  coals  in  the  said  premises,  so 

aCenedf  as  aforesaid,  together  with  snch  liberty  before  men- 

Ubiied :  That  the  said  Sir  Thomas  afterwat:ds  on  8th  Jugust, 

l66b,  died  seised  of  the  said  manor  and  the  demesne  lands 

thereof,  whereupon  the  same  descended  to  Thomas  Danby, 

his  son  and  heir;  upon  whose  death  on  1st  August,  iQSt, 

the  same  descended  to  Ahstrvpus  Danby,  as  his  neat  cousin 

and  hdb;  upon  whose  death  on  tQth  Sepiember,  1709j  the 

same  descended  to  one  other  Abstrupus  Danby,  his  son  and 

heir;  upon  whose  death  on  1st  January,  1748,  the  same 

despeqded  to  one  JVilUam  Danby',  as  his  spa  and  hei^«    And 

the  said  fVUliam  Danby  being  so  seised,  on  WCti  January, 

1776,  daly  made  aikl  published  his  last  will  and  testament, 

and  thereby  devised  all  his  messuages,  lands,   tenements, 


ffiiL  t«l  lieredltaineaAtflr,  at  Tfamfey  sikd  elsewhere/  In  tbe  Weak 
J^>^  I  RidiAg^ftBe- county  of  Forfc  to  his  son  WiUiam  fynby, 
^ui^oAir  iiJ^^eirSt  executors,  administrators,  and  assigns  for  ever*^  and 
XaiiTrAol  6n  Irtilftirc*,  1778,  died  so  seised,  and  thereupon  the  8ai4 
ff^iam  Danhy  Hie  son,  became  seised,  and  afterwards  Oa 
^HA  December,  1800,  by  deed  of  bargain  and  sale,  made, 
between  tbe  said  WiHiam  Danby  of  ibe  one  part, ''and 
James  Jrmtage,  Esq.  of  the  other  part,  the  BdidJVttUdm 
Danby  (or  and  in  consideration  of  a  certain  sum  of  money 
therein  mentioned,  and  then  paid  by  the  said  James  J^rmii^ 
age  to  die  auid  William  Danbjfy  did  bargain  and  sell'  ubto 
the  said  James  Armitage,  his  executors  and  admimst^atorsi^ 
aH  that  the  said  manor  or  lordship  of  FarHl^,  wit6  iHs 
rights,  members,  and  appurtenances,  and  all  and^'sin^aif 
tbe  coals,  mines,  veins,  seams,  and  quarries  of  coal  o^^io  oir 
onopen,  lying  and  being  in  or  under  (amongst  oth^.lan^ 
Ae  eaid  three  several  closes  in  which,  &c.  witK  ^^^^P* 
purtenances,  'To'  have  and  to  hold'  the  same  unto  mT 
to  the^  use  of,  the  said  James  ^rmitage,  liis  exer 
ajdininistratbrs, ,  knd  assigns,  from^  flie  day/n^  . 
die  day.  of  the  date  of.  the  said  indenture,  fbr' 
one  whple  year  from  thenc^  next  ensuing,  am 
complete,  and  ended*  By  virtue  bf  which  mdentare,^! 
force  of  the  statute  made  for  transferring  usea  into  D 
sion,  the  ^aid  X  ji.  becaipe  and  was  P^B^f^i^  cOC^m 
tenements,  with  tbe. appurtenances^  for  the  siaid  teraj^apito" 
bim  granted,  the  reversion  .thereof,  with  the  j^PPnirU 
belonffing  to  the  said  W.  D,  his  heirs  and  ajisigis^;  a 
said  J^A*  being  so  entitled,  and  the,  said  reversion  belon 
as  aforesaid,  afterwards,  on  23d  December,  in  the j*-*'' 
aforesaid,  by  a  certain  other  indenture  of  releas 
between  the  said  fV.  D»  and  the  said  J.  Jf •  tW  saiJ 
for  and  in  consideration  of,  8cc.  did  grant,  bar2ain||  sell 
release,  and  confirm  unto  the  said  J.  A.  and  his  m 
and  every  the  said  tenements  and  .premises  by  the  sai 
mentioned  indenture  of  bargain  and  sale,  bargained  and  §oId 
to  the  said  J.A.  with  the  appurtenances^  and  the  reversion 


mki  imnioiis,  feowmder  aiid  nniiiodm,  and  iU  the  estate       Mtt. 

fli|^  title*,  uileresti  profartyt  daim,  and  demand  of  Jim    y^^^^^^ 

aaid  fF^  D.  of,  m^  or  to  the  same,  To  have  and  to  hold    c^mnmjLH 

unto  and  to  the  use  of  the  said  J.  A*  his  beira  and  assigoa    AaaiTAM. 

for  e?er.     By  virtue  of  which,  said  last-mentioned  indenturfi   ' 

and  by  die  statutes  made  for  transferring  uses  in  possession^ 

Ijie  said  X  A*  became  seised  in  his  demesne  as  of  fee  in  the 

aaid  fevennon  of  the  said  manor,  and  owner,  &c.  and  enti- 

tU,  8lG,  with  such  liberty,  &c.;  and  the  said  J.  A.  being 

•o  seised,  afterwards,  on  the  day  and  year  aforesaid,  died 

inteatate,  leaving  the  said  defendant  his  eldest  son  and  heir-* 

nt-Iaw,  and  thereupon  the  said  defendant  became  seised  in 

bis  deraesoe  as  of  fee  of  the  said  manor,  and  owner  and 

proprietor  of  the  said  demesne  hinds,  and  lawfully  entitled 

to  the  ttid  coals  and  cubn  in  and  under  the  said  three  sen 

Vfltal  closes,  in  which,  8cc.  together  with  free  liberty  for  him 

die  sa^  defendant,  and  his  servants,  to  sink  and  dag  pit^ 

or  otherwise  to  sough  and  get  coals  and  culm  in  each  and 

every  |iart  of  the  said  closes,  in  which,  8cc.  and  to  sell  and 

cany  i|way  the  same,  at  his  free  will  and  pleasure,  he  the 

•aid  defendant  giving  and  paymg  unto  the  said  plaintiff  such 

sufficient  ^tiafacdon,  8cc.      Wherefore  the  said  Edward 

^r^mitage  in  his  own  right,  and  the  said  William  Neictbtt, 

m  bis'  ahrvant,  and  by  his  command,  &c.  (Justifying  the 

trespaaft.  in  t&e  usual  form)  with  an  averment  that  the  de- 

fon<iUiit  ESuiartt  Armihge  always  has  been  and  ^till  is  ready 

and  witling  to  make  satislaction  to  the  plaintiff,  &c.  and  did 

in  iact  chuse  one  A.  B.  to  award  concerning  the  same;  but 

lltfit  plaintiff  refused  to  concur  in  chusing  any  person  for 

dint  purpose,  and  concluding  with  a  verification.    Second 

plea  in  the  same  form,  only  stating  the  death  of  Ab$tngfii$ 

IVnU^  die  son  to  have  occurred  *'  on  the  19th  Septembtr^ 

17<!8---^t  William  Danby  bargained  and  sold  to  James, 

MnmUg^  his  executors,  Ccc.  **  all  tl^at,  the  said  manor  or 

loidA^  or  reputed  manor  or  lordship  of  Famky** — that. 

^  the  aaid  James  Armilage  being  so  itUerested  as  afore - 

^ — ^that  *'  the  said  James  Armilage  became  and  was 

▼OL.  111.  D    0 
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1023.        $^ied  (omiUiDg  the  words  *'  ini  hb  demesne  as  of  fee")  of 

^  „   ,   ^    tod  in  the  said  reversion,  &c. — that  the  defendant  'f  hath 

The  Earl  of  ' 

Cabdigan     been  and  still  is  seised  in  his  demesne  as  of  fee  of  and  in 

AuMiTAQM.  ^  ^^  manori  with  the  appurtenances,  and  the  said  de* 
mesne  lands  thereof,  and  at  the  said  several  times  when,  Sfc* 
was  in  the  actual  occupation  thereof,  and  lawfully  entitled* 
to  the  said  coals  and  culm  in  and  under  the  siud  three  several 
doses,  in  wliich,  &c.  Wherefore  and  because  the  said  plain* 
tiff,  before  the  said  several  times  when,  &c.  and  whilst  the 
said  defend»it  was  so  seised  as  aforesaid,  had  wrongfully 
raised,  dug,  and  got  divers  large  quantities,  to  wit,  500  tons 
of  coal  in  and  from  the  said  veins  and  seams  of  coal  in  the 
said  declaration  mentioned,  and  then  lying  anil  being  in  and 
under  the  said  three  several  closes  in  which,  8cc.  and  had 
deposited  and  laid  the  same ;  and  the  said  last-mentioned  coal 
at  the  said  tim^s  when,  8cc.  was  lying  and  being  in  and  upon 
the  said  three  several  closes,  in  which,  &c.  the  said  defendant, 
and  the  said  other  defendant,  as  his  servant,  and  by  bis 
command,"  justifying  the  trespass  for  the  purpose  of  carry- 
ing away  the  coal,  and  concluding  with  a  verification.  Ge* 
neral  demurrer  to  the  pleas  and  joinder  in  demurrer. 

The  case  was  argued  before  Bayley,  Hohoyd,  and  JBest,  Js* 
at  the  Sittings  after  last  Easter  Term,  by  Tindal  for  the 
plaintiff,  and  Littledale  for  the  defendant,  when  the  Court 
took  time  to  advise  thereon,  and  judgment  was  now  deli- 
vered by 

Bayley,  J.  (a),  who,  after  stating  the  pleadings,  pro- 
ceeded— ^The  first  plea  in  this  case  raises  two  questions, 
first,  whether  the  defendant  is  entitled  to  the  coals  under 
the  closes  in  question,  he  not  claiming  by  descent  under 
Sir  Thoman  Danby,  but  by  purchase  ;  and,  second,  whether 
for  the  purpose  of  getting  the  coals  he  is  entitled  to  use  the 
means  in  the  plea  stated.    The  second  plea  raises  the  former 

(a)  The  judgment  comprehends  so  foil  a  detail  of  the  argoments  on 
both  sides,  and  the  cases  cited,  that  it  is  deemed  unneeessary  to  set 
them  out. 
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df  ttese  qnesiions  only,  l^oth  questions  depend  npon  ihe  1^23. 
ethct  of  die  exception  in  the  deed  of  feoftnent  of  I6Ui  S^^^Tz  , 
January,  1d49>  namely,  '^  except  and  always  reserved  out  caadioaw 
of  the  said  feoffment  unto  the  said  Sir  Thomas  Danby  and  ab^iItao^ 
his  heirs,  all  the  coals  in  all  or  any  Of  the  said  lands,  woods, 
grounds,  and  premises,  together  with  free  liberty  for  them, 
(he  said  Sir  Thomas  and  his  heirs^  and  his  and  their  assigns 
and  servants,  from  time  to  time,  and  at  all  times  thereafter, 
during  the  time  that  he  the  said  Sir  Thomas  and  his  heirs 
should  continue  owners  and  proprietors  of  the  demesne  lands 
of  Famley,  to  sink  and  dig  pits,  or  otherwise  to  sough  and 
get  coals  in  all  and  every  the  lands,  Sec.  and  to  sell  and  carry 
away  the  same  with  carts  and  carriages,  or  otherwise  dispose 
of  the  same  coals  at  his  and  their  wills  and  pleasures,  he 
die  said  Sir  Thomas  and  his  heirs,  from  time  to  time,  giving 
and  paying  unto  the  said  Earl,  his  heirs  and  assigns,  sudi 
sufficient  satisfaction  for  all  such  damages  as  he  the  said 
Earl  and  his  heirs  should  from  time  to  lime  sustain  by 
reason  of  the  digging,  sinking  of  pits,  soughing,  getting, 
and  carrying  away  the  said  coals  in.  Sec.  as  two  gentlemen, 
neighbours;  thereunto  being  indifferently  chosen  by  the  said 
Earl  and  the  said  Sir  Thomas,  their  heirs  and  assigns,  should 
from  time  to  time  award/'  It  was  contended  on  the  part 
of'  the  plaintiff,  that  this  exception  gave  nothing  beyond  a 
limited  right,  so  long  as  Sir  Thomas  Danby  and  his  heirs 
only,  by  descent,  should  continue  owners  of  the  demesne 
lands  of  Famley;  and,  on  the  part  of  the  defendant,  it  was 
contended,  that  the  exception  either  gave  an  absolute  and 
perpetual  right  in  fee-simple  in  the  coals,  or  at  least  that  it 
gave  the  special  liberty  reserved,  so  long  as  the  owner  of  the 
coals  should  also  be  the  owner  of  the  Farnley  demesnes. 
It  may  not  be  improper  to  state,  that  the  argument  pro* 
ceeded  on  the  ground,  that  the  exception  is  in  the  very  words 
stated  in  the  pleadings,  and  that  those  are  the  words  ex- 
pressed in-^  the  deed,  but  the  instrument  being  stated  on  the 
pleadings  according  to  its  legal  operation,  we  should  not  b^ 
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18294  warranted  probably  in  assuming  that  these  are  the  verj  word»^ 
,j.^^^j[JJ|^^,  oIF  the  deed  ;^  Hut  we  are  boUnd''  id  cdnstrUe  th^  ekprcssions 
^f^j^ffli^^fi^  sei'outy  as  being  tfae'  legdl  effect  add  operation  of  tKe*  in- 
Jtki^Un.  ^tru'riient.  \Shd  I  iheiltiiin  this  partly;  acid  perhaps  pHtttt- 
^oAUjfii/  jfilly,  Wftft  a'Vlew  (it  not  being  thfe  foundationof  tbejtid^- 
ittient  of^ihe'Coiift),  that  if  ftis  case  is  to  proceed  to  a'fur- 
ttfer  course  'of  inquiry,  as  has  been  intimated/ it  hiajf^^lte 
desfraMe  for  the  plaintiff  to  consider  whether  it  WotiM  ii6t 
be  advisable  for  him  with  that  object/  to  obtam'^^o^ 
aibekidment  iti  tha  frame  of  the  record^  before  n^  f^c()ii)fbk 
the  case  to  be  further  argued.  The  counsel  for  'tfce'filtfntSfi, 
if  I  nndersiood  him  rightly,  disclaimed  all  Vbrikkl  ^^A««^ 
lions  to  tlie  pkas,  and  stated  the  object  to  be,  tb  a^^ft^li 
itrhetbcr  M^.  Arndtage  had  a  r^ht  t6  the  ebal^'^ifia  BF  sbi 
ivliethcr  he  lad  a  right  to '  get  them  Ai  the  iiiafihHFytallrf  S|k 
ft'e  plfesf,  khd  ofl  those  question^  the  bpinion  df^tht  C56ttrt 
i^'fouridedr  Ifhe  cxceptidn'  id'  qnefiftion  contact*  fHe^6i^ 
"  except  aild'  alM^ays  reserved/*  In  Co.  Lit.  47  4.  a"  ditftfefdi 
fion  i^'  ptkdieA  but  b^weert  aii  exception  ^nd  a't^S^afid^i 
Aii  exbeptioti;  It  is  there  said,  *•  is  ever  a  phrt  bf  fflb^ttSrig 
granted,  *ah^  6t  a  thing  in  esse  ;**  and  so  says  ShephLlbtiHii 
^!J«.  'A  tetel+ktibtf^^is  always  of  d  thing  nttin  i^kk^iiiH 
tie wly  created  or  reterved  out  of  the  land  6f  t^UehVeKt'd^ 
triised.  Poittit  enim  quu  rem  dare'  etp^tem  rti  'Htih^'» 
aelpaHem  de pertihentUs,  et  ilia  pan  qdam  'irHAiiHit  idr/tfk^ 
cumeo  atei  semper fuit"  Avodiermlef  tA  W^jAie^iVii^i 
itiay  be  fobnd  in  Sheph.  Touch.  100,  naknely,  *^Thb  '^i^ 
tion  is  always  tikkein  most  in  favour  of  the  feoffee^  leissee,  lie. 
itnA  against  the  feoffor,  lessor,  8cc.  And  yet  it  is  a  rule,  thtt 
iVhat  wiN  pass  by  words  in  a  grant,  will  be  excepted  by  tfie 
same  words  in  an  exception.  And  it  is  another  true  rule, 
that  ^hen  any  thing  is  excepted,  all  things  that  are  depeild* 
ifig  on  it,  aiMl  necessary  for  the  obtaining  of  it,  are  excepted 
also ;  as  if  a  lessor  except  the  trees,  he  may  bring  his  «bap* 
man  t6  view  them  if  he  desire  to  sell  them,  and  he  or  the 
vendee  may  cut  them,  and  take  them  away.'^    Phwd.  15,  l6. 
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eoriri.  Jir.  520.  Hodg$fm  v.  Field (a)f.w^  Gtrmrd  ¥*  J09«^ 
C99kt{b).  The  laDguage  of  this  feoffment  is  "  except  and  '^^^Jl^**^ 
fdwtys  resenred"  out  of  the  esti|te»  not  the  estate  takeq  from  <;i^«D)p4i| 
the  ooak.  The  coab  w«re  part  of  the  thing  gnuited— part  xmikQm. 
of  the  land  in  esse  at  the  time  of  the  conv^ance*  Thj^ 
cfmsequeQce  therefore  is,  that  if  these  words  amount  to  an 
exocgMtioQ^  they  operate  in  point  of  law  in  the  manner  pointed 
dit  in  Gi,  Lt/.  47  a.  The  coals  were  never  out  of  Sir 
Thoxaas  Ikinbyp  and  without  any  words  of  inheritance  t9 
^fbeirs,  would  have  remained  in  him  and  his  heirs.  That 
19^  Jt>e  policed  from  Sheph.  Touch.  100;  and  according  tp 
)^{^,^ifle,alfeady  mentioned  from  the  same  authority,  if  there 
1^^  9^  lejifpeption  of  a  r^ht  to  have  the  coals,  t^a  right  to 
^9\ri^^!^mfi  necessary  to  objtaia  them  would  be.excfpte^ 
i\p>i,')  ^(Vvas  indeed  conceded  jip  argument,  that  hst4.  thif 
eK^Rti9Uf^  9l<vped  wheq  it  had  eicpptefl  and  reserved  the 
CQ9}%  !to,.Sir  Thomfl$  Danby  and  his  heir9,,,i^f).  t)tiat  had 
t)^rflJ¥^np  ^orda  by  whicfi  the  excepMon  pr^.^if^iteciy  99 
I^WfMre  piU.and  getting  theao^,  it  woiJd  h^^e.i5pure.(}  wilj^ 
<^^  fipy^f^^triction  to  Sir  Thomof  Dcb^  i^  |5?SJ  ^^  1W» 
1)^  ])d4  affigpa  would  havie  a  right  fpr  eyf^.  fp  49,«'^^  ^w^ 
n^^^ary,^  gf|t  the  coab.  •  D{it  it  is  upon  .thf,  ground,  thi^t 
i^f^^  '*&^r<y  is  lim^led  ^^d,  restrictive  of  t^e  fprnie? 
i|;fcq)^9i}^.tjb.at  ^tbe  plaintiff  shakes  his  claim.  >  Th^  question 
>|jglfi^ft4s^.»wl|et^ef  thc\j^wr»  liMty  reffti:aiQ$  4\e  fom\«r 
mi^iQfPll  and  if  it  d9esi  to  wbat.  e^itent  it  .restrains  it. 
']|')^.,c;;ipKP8a  Ubertj,is  intro4oc^d  by  thqff^ordjs 'f;toge|4i/^ 
^ff{i|'!im  jif^^bere  waa  An  intention  to  imac^fiM^.and.ppt^ipp- 
«)^^I}^t,,|iad  preceded.  The  exprasa  liberty 4f  ifor  ''Sir 
Tfiom(l^.BaHfy  and  hia  heirs,  and  bis .  and  th^r  ^#«igiis..^ 
ai^m^,  tdMiipg  the  time  that  he  and.  hia  faeirA  .•should  CQVI«> 
iiQI^  lO^neiis  of  the  demesne  lands  of  Famkyf  to  sink  ajad 
djgipitsj.ov  otherwise  to  sough  and  get  up  coalsi*  and  s^ll 
nHd  cariy  9iway»  or  otherwise  to  dispose  of  theoa  at  bis  and 
Ib^ir  will  and  pleasure.  Sir  Thomas  and  his  heirs  making 
Mich  satisfaction  to  the  Earl  and  his  heirs  and  assigns,  aa 
(a)  7  East,  61.1.  <6)  S  New  Rop.  109. 
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l&23i  two  gentlemen,  neighbours,  to  be  indifferently  chosen  by  the 
£arl  and  Sir  Thomas,  their  heirs  and  assigns,  should  award." 
CARDieAH  I^  ™^J  ^®  taken  as  a  clear  proposition  of  law,  that  an  ex* 
ARMiTAGir  P^^^  liberty  does  not  always  control  what  had  otherwise 
passed ;  and  that  is  especially  the  case,  if  the  express  liberty 
goes  beyond  what  would  be  implied.  To  give  it  a  con* 
troling  power,  the  intention  that  it  should  have  that  effect^ 
ought  to  be  perfectly  plain.  The  case  of  Stukely  v.  Butkr  (a) 
k  a  strong  authority  upon  this  point.  In  that  case  the  Earl 
of  Sussex,  as  lord  of  the  manor  of  Cleave,  dembed  certain 
wood  lands  in  that  manor  for  three  lives,  excepting 
all  timber  trees,  and  then  bargained  and  sold  those  trees 
to  one  Edward  George,  and  he  covenants  that  George 
$nd  bis  assigns  during  five  years,  might  fell  and  carry  the 
trees,  without  any  interruption  of  the  Earl  or  any  others ; 
9nd  to  make  sawing-pits,  and  to  square  and  cut  the  timber 
upon  the  grguqd  during  the  said  term;  and  George  cove* 
nanted  that  he  would  fill  up  the  pits,  and  make  all  things 
fair,  and  amend  the  fences.  The  grant  to  George  was  ge* 
neral,  not  fixii^  any  liknit  of  time  at  which  he  was  to  cut 
the  trees*  He  did  not  cut  them  till  after  five  years  from  the 
time  of  bargain  and  sale,  and  an  action  of  trespass  being 
brought,  the  question  upon  special  verdict  was,  whether 
the  covenant  on  the  part  of  Lord  Sussex  with  George,  to 
take  the  trees,  within  the  five  years  next  after  the  grant, 
ahould  so  check  and  control  the  grant,  that  he  might  not 
take  the  trees  after  the  five  years ;  and  Lord  Chief  Justice 
Hobart,  who  reports  his  own  opinion,  held,  that  it  clearly 
should  not,  because  as  the  trees  were  absolutely  given  to 
George  and  his  assigns,  they  might  take  them  when  they 
would,  and  his  opinion  was  founded  on  two  reasons,  strongly 
applicable  to  this  case ; — "  First,"  he  says,  *^it  is  clear,  that 
by  the  grant  of  the  trees  by  a  tenant  in  fee-simple,  they 
are  absolutely  passed  away  from  the  grantor  and  his  heirs, 
and  vested  in  the  grautee,  and  go  to  the  executors  or  admi» 
nistrators^  being,  in  understanding  of  law,  divided  as  chatteU 
(a)  1  Hob.  168. 


Armitaob. 
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firom  the  freehold;  and  the  grantee  hath  {>ower  incident  and        I82d# 
implied  to  the  grant  to  fell  them  \i'hen  he  will,  without  any       v^^/*^^ 
other  Special  licence,  which  can  never  be  restrained  by  a    qmlmam 
power  given  by  the  grantor  in   the  affirmative,  which  the 
grantee  had  before."    He  then  citea  8  Ass.  10.  and  Dyer, 
19>  and  refers  to  the  known  rule,  ^*  that  statutes  which  are 
taken  by  intent,  shall  not  by  an  affirmative,  alter  a  former 
power/'    In  Bjiss.  10,  one  granted  a  rent  of  ten  pounds 
a  year  to  the  husband  and  the  wife  for  their  lives ;  and  if  the 
wife  survived,  she  was  to  have  three  pounds  a  year  for  life ; 
and  yet  it  was  adjudged,  that  the  wife  should  hold  her  ten 
pounds  a  year ;  otherwise  if  it  had  been  said  that  she  should 
have  three  pounds  a  year  and  no  more.    In  Dyer,  19^  the 
lessor  covenanted  that  the  lessee  might  take  thorn  by  assign* 
ment  of  Uie  lessor's  bailiff;  whether  the  lessee  might  take 
the   thorn  without  assignment,   was  the  question,  and   h 
seemed  that  Bauldwin  and  Htzherbert  thought  he  mighty 
because  the  old  law  gave  him  a  right  by  implication.     Lord 
Hobarfs  second  reason  is  this :— *''  The  covenant  on  the 
{Murt  of  the  grantor  hath  its  necessary  use,  though  it  work 
nothing  in  the  restraint  of.  time  for  felling,  for  it  gives  power 
to  dig,  and  make  saw^pits  upon  the  ground,  and  to  square 
the   timber  there,  which  the   grantee  could  not  do  by  the 
simple  grant  of  the  timber,  without  such  a  special  warrant. 
It  also  contains  a  general  warranty^  that  the  grantee  may 
take  and  fell  timber  Mrithout  the  let  or  interruption  of  any 
person  or  persons  whatsoever."     Now   apply  both  these 
reasons  to  the  case  in  question.     First,  the  exception  here 
is,  by  the  tenant  in  fee,  to  himself  and  his  heirs.    It  there- 
fore retains  the  coals  in  him  and  his  heirs  in  fee-simple, 
with   the  power  incidentally  and  impliedly,  as  they  are  ab- 
solutely excepted,  for  him,  his  heirs  and  assigns  and  servants, 
to  Uke  them  when  they  will ;  and  it  may  be  questionable, 
at  least,  whether  this  power  can  be  restrained  by  a  special 
power  given  in  the  affirmative ;  second,  the  special  power 
has  its  necessary  uses,  for  it   goes  beyond   the  incidental 
power  which  the  law  implies.    The  iucidental  power  would 


and  8ee,tbiep,,p  prderjto  foiW  aJMC^iQ^^t  w:l[)§|l(C|SJl^«^ 
byiy,  if  they  a^e  local  aqd  cannot  Jbe  F«noK<%iflifo|b%)|f!0^ 

'^^.  H.^^^  i?^"?  "^*  <?F*»  v4  w»»wfl».c.ffr  #«i0B»i 

to disjwMjof  ih?  «^m^,c<H»l» «Jt,hip  HiriU  aiifl  1^^fm\>^mWl»n 
*^?^'f »  :iir^®J»H, ''*"?"*.  *r«^P9«?<  '■°4  ;9g|»jBM«pcfe,fiC> 

res^raipt';,  ^.;th«lT inwlentftl  jrjgUt  vb»ch  ^•^^^J^^'g^,, 
and.his.h^jrs.iyqvld,  otbemise  have  had,.  ;!Pp.j«W«i.?Cv 
Sfukelji  y,...iSutfer.^  i^  U-.sefina^ojipej  lU.a^l^t^  M#f^ 
rit^  a^^nst.itlie,,  point.  for.<vduch  .the  plap^flt..  Pftqtm^, 
nan^,  ,a9  ,to.  tlie  qarrowipg  and  reatrainiug^  .tli^  fffKM^, 
ex^e^tiop,.,^jr  >vord9  of  e^preaa  powpr.    There  iv  |s>9r<v|^t 
another   pace, .  t!i>  the    same  effect,    namel^y,  Ho^giPn>'  %•  ■■ 
Field  (a).    j(n  ^at  case,  liber^  was  granteol  tq  pa|(f^tw« 
BOugh  pits  in  given  parts  of  the  soil,  and  those  p^^  W9V . 
accordingly  made,  and  after  some  time,  a  new.  pit.  beijgig 
necessary  foe  (he  purposes  of  repair,  it  was  ou^f,  ..Xt  was- 
argued  for  the  plaintiff,  on  demurrer,  that  the  specii^l  pi%> , 
vi}egc  of  niaking  two  pits  in  the  places  specificaUy  i 
'  -i{#)r"Eiirt,  61^. 


out,  thpeiMiM  Ihe  rif^bt  6f '  nitiftiMg  &iiy  'offiei'  pit»,  biit'      M^^. 
Ae  CMiit'beia  that  if  hud  'iio  toefr  dR^it ;  lbikt'lh<r  f^t  ol    J^^^kTlr  * 

i^^0iriy^MiteC,  tti^  *gHMe^%ab  kittled' to  'dd  whlit^  Was    ju^Vi%: 

Minmmsfr^  ^ieirtdtet  %tt  ihifaiiattd  fa'  riatMfe  ^it/  B4i ' 
if 'M  IbW  eHM  «let«  were  fa^  adtfabiities  ag^U  die  ^tain^i; ' 
a««  HrittdAt  Telying  (6  die  etteat,  b  whlck'  1^  thbk^ire'' 
aMtalddW^ttitaii^  id  rttj/iagiupoa  die  case  in  tlfoLii/ 
M^ii^^kddgton^.fteU,  (supponDg  diis  to  be  a  mere 
^fDJyMdliif^oF^IittefitilMi  upon  the  effect  of  die  ezcepdoo/  mid  * 
dMi fibei^^iaj  Which  it  ia  followed,  and  that  we  Were  at' 
liMf^tbilkN^te,  tiurt  dii  ptea  has  stated  die  lahs  words 
i^WvllbilliiM]^'  and'not  it3  legal  effect)'!  cannot  col-' 
l^li^'^lde'eitepdob,  diat  it  was  die  Intention  of  die 
pttrtl^'^  Ihe'iWlAnetit,  diat  it  should  bd  liihited,  and 
rMtl^ed'tb 'the  period  during  which  die  JFcinil^' demesnes 
shMld'  cdndiidt  in  tiie  heiri  of  Sir  Thomas  "Oanhy^  in  a' 
e^ttfs^  "Idf'ae^edhit;    Oh  thbi'iiant>w  gi^ound,  tiamely,  the^ 
coto^t/dMionr^Whidi  ought  to  be  giv^n  to  thcf  Words  m  qdes-» 
tiM;'VM&lud^sedkicar/iAfdkinking  that  In  this  case  judg* 
Bieil^  AMuld^be  'gfVetf  for  the  defendant.    To  restrain  anf 
eiteeiMbtii  'the  langhage  of  which  is  unlimited,  the  words 
shbUld  W  (ffahi;  and  the  intent  dear.    Thb  limitation  of  the 
ekprei^ 'poWi^  in  this  case  is,  *' during,  the  dme  that  Sir 
{HtoMte  SMb^,  and  his  h^irs/  should  condnue  owners  and 
pitlpriettM  of  demeine  lands  of  Fandey^  and  this  quesdon 
imm^iftely  bocurs,  what  is  meant  by  the  expresrion,  '^  Sir 
l^lamas  Danby^  and  his  heirs  f^    If  these  words  Are  used  in 
the  mO!it  restrictive  sense,  the  liberty  would  end  the  miv 
ment  die  demesnes  were  directed  from  a  course  of  descent, 
a 'construction,  which  the  law  generally  leans  against  as 
b^Mg'in  restrarot  of  alienation^   and  requiring  very  clear 
wtirds  to  support  it.    llie  moment  a  setdement  or  deviie 
was  mude  by  which  the  course  of  descent  would  be  broken; 
the-Mtetty  wottM  tease,  although  the  heirs  at  law  might  be 
t^  person  to  uke.    Can  any  rational  ground  be  si^ested 
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Vfli9m       for  fuch  ^  proVisioQ  i    If  the  object  was  lo  aecure  the  wo|k« 

''^^^^^'     kg  of  the  cod  mioe»  mthiti  apoie  iMaoiilible  period^  why  not 
Tbe  Earl  of  .  '         ' 

CARDiGAif     specify  the  period  i    W^y  leave  it  to  an  ef^aUt^  which  tnigbt 

AaviTAep*    ^  might  not  happen  i  Why  put  so  capricioua  a  check  upQ». 

the  ofdioaiy  and  clear  rule  by  which  estates  are  governed  i 

If  the  word  ''  heira!'  is  used  in  the  ordinary  and  ^tensive 

^ense,  it  wouM  indode  ''  assigns"  as  wdl  as  *^  heirs/'  aiid* 

the  power  iroidd  continue  as  long  as  these  coak  and  then 

<]^n0snes.beIoQ9edio  theaame  person,  whether  by  descent. 

from  Sir  Thomai  Danby,  or  by  purghase.    And  Jt  is  ii^ 

this  sen8e>  probably,  that  the  words  were  intended  to  bo 

used.    Tb^  stress  laid  in  the  argument  upon  the  use  of  the 

word   ''assigns/'  in  some  part  of  the  feoffoient,  and  th^ 

omission  of  it.  in  othiers^  (assuming  that  the  plea  states  the 

very  words  of  the  feoffment),  afford^  no  solid  or  safe  ground 

fiur  regulating  our  decision.    It  is  inserted  in  the  exception 

as  to  the  tithes,  but  it  ib  uselessly  and  unnecessarfly  inserted 

there,  because,  whether  that  exc^tidn  would  have  enured 

or  not  to  Sir  7%ofRas,  and  bis  heirs,  &y  descent,  U  would 

eauffe  lo  his  and  their  heirs  and  assigns.    It  is  .omitted  in  the 

eiLCeptioo  as  to  .the  cx>als,  but  it  is  not  necessary  it  should 

htt  diepe»  and  why  may  not  the  fmmer  of  the  deed  have 

omitted  it,  knowing  that  ic  was  useless  i    Is  it  a  safe  rule 

of  construction,  that  because  the  frailer  of  a  deed  has  in» 

troduced  an  useless  and  unnecessary  word  in  one  clause,  and 

omitted  it  in  anodier,  the  omission  is  to  justify  us  in  put* 

ting  a  different  cdnstruction  upon  the  two  clauses,  when> 

for  aught  we  know,  both  were  intended  to  have  the  same 

effect  i  Indeed,  in  this  case  there  are  parts  of  the  feoffment 

which  would  shew  how  unsafe  it  would  be  to  act  upon  that 

ground,  without  great  caution.    The  liberty  is  coupled  with 

a  provision  for  making  compensation  to  the  Earl,  and  bis 

heirs  and  assigns,  for  such  damage  as  they  shall  sustain ;  but 

though  ^  the  damage  may  be  done  by  Sir  Thomas's  asstgnSf 

there  is  no  provision,  in  terms,  by  which  they  are  bound  to 

make  satisfaction.    By  the  terms  of  the  feoffment,  the  sa^ 

lisfooUpQ  is  to  be  made  by  Sir  Thomas,  and  bis  heirs  wly* 
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Suppose  Sir  Thomas  and  bis  heirs  bad  alienated  for  eter^       16S9* 
and  became  insolvent,  tbe  assigns  of  the  Earl  could  not      ^^"^^^^ 
look  for  payment,  either  to  the  alienor  or  alienee*    Here     caroigah 
the  satisfaction  is  to  be  mttde  to  tbe  Earl,  his  heirs  and     a     ^'    ^ 
assigns,  for  damage  sustained.     But  what  damage?     For 
such  damage  a»  he,  his  heirs  assigns  should  sustain,  by  the 
act  of  Sir  Thomas,  and  bis  heirs.  The  word  <'  heirs,''  tberoi- 
fore,  includes  <'  assigns/'    If  not,  what  would  be  the  codi- 
sequence  ?    Suppose  the  Earl  were  to  alien  in  f^e,  and  his 
alienee  sustained  damage,  there  would  be  no  words  to  give 
him  satisfaction,   because  the  damage  would  not  he  sus- 
tained by  the  Earl  or  his  heirs.    This  is  sufficient  to  shew, 
ibskt  no  safe  reliance  can    be  placed  on   the    insertion  or 
omission  of  the  word  ''  assigns/'  in  any  clause  of  tbe  grant; 
for  assuming  that  the  word  ''  heirs,"  is  used  in  its  larger 
aense,  it  is  sufficient  to  indude  ''assigns/'    Wd  ar^  therefore 
of  opinion,  that  the  defendant  is  entitled  to  the  coals,  and 
if  he  is  not  entitled  to  the  incidental  right  of  getting  them, 
which  is  not  necessary  to  decide  at  present),  he  is  at  least 
entitled  to  the  liberty  expressly  reserved  by  the  feoffment, 
and  being  alienee  in  fee  of  the  coak,  and  present  owner 
of  the  demesne  of  Famley,  judgment  must  be  given  for  him 
on  both  pleas. 

Judgment  for  the  defendant* 


The  Kino  v.  The  Inhabitants  of  Tavistock. 

A  CASE  from  Sessions  stated,  that  by  an  order  of  two  Where  the 
Justices,  Richard  Williams  was  removed  from  Tavistock,  m  peij'^i^hed 
the  county  o(  Devon,  to  Calstock,  in  the  county  of  Cor»-  ^."oJjJ^^^hT 

gronnd  of  its 
appearing  thit  the  pauper  had  not  been  adduced  and  examined  before  the  removiog 
Jasticesy  touching  his  settlement,  and  it  not  being  stated,  that  the  pauper  had  not  been 
tummoned  before  the  removing  Justices ;  this  Court  quashed  the  order  of  Sessions,  and 
directed  a  re-hearing  of  the  appeal.  ,        ^  ,     .      .^ 

SemUe.  It  is  not  essential  to  the  validity  of  an  order  of  removal,  that  the  pauper 
should  be  examined,  but  if  it  is  possible,  the  Justices  are  bound  to  examine  him ;  and 
if  they  corruptly  omit  to  summon  him  for  that  purpose,  they  are^  liable  to  an  infonna« 
tion,  or  to  an  action  at  the  suit  of  the  pauper,  if  he  is  removed  illegally. 
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•1323L/  tt^'^y  ^  Mrhicti  parish  the  pauper  was  adjudged  to  have  a 
y^yf^^  derivative  settlement  from  hia  father;  Calstock  appealed 
^^.jj'"^  ajpiBst  the  order  of  Sessions.  lo  the  course  of  the  appeal 
"^S?^"*^^  it  appeared^  that  an  eiamination  of  George  Williams,  the 
.>uafk##.  i  father/ touching  the  settlement  of  the  pauper,  bad  been 
TAviivecK.    ^^^  ^  ^^(^^  1^^^  ^^^  ^  paqper  himself,  then  of  full  i^^ 

mident  with  his  Aither  in  Tavistock,  and  who  had  been  so 
resident  nine  days  previous  to  the  said  exambttjoa  of 
bis  lather,  in  every  respect  competent  to,  and  qipabl^  of 
beii^  examined,  had  not  been  adduced  before  the  magis- 
trates, and  that  no  examination  of  the  pauper  vws^  ever  had 
previous  to  or  at  the  tioae  of  making  the  order  of  ,f  e^noval* 
Thereupon  the  Sessions  stopped  the  furtlier  progress  ,|pf  t|^ 
appeal,  and  quashed  die  order,  subject  to  the.^pip^^^c^ 
this  Court,  upon  the  facts  above  mentioned,  whether ^,lb|; 
order  could  be  supported,  the  pauper  not  having  been  ex- 
amined. It/ 

^  paselee  and  Carter,  in  support  of  tba  ordfr  ^f ,  ^^ssvfns. 
Tjie  ^eptimhere  is,  iiot  wheihe/r.  the  o^er  b^,(gifo^i;f^;gi^,tl^ 
ftce  of  it,}  but  ^lieth^r  the  magrjatrates  dffj.  fj  ,}(^,  ^\,  Vf 
renioviiig  the  pauper  without  .taking  hi»  e^^inati^<^,,?^rbe 
ci^se  states^  that  the  Sessions  <)iu^hed  the  pj^^fjb^pfif^.fbfl 
jfaet  that  he.  was  not  examined^  appealed j^^|>^^^ei^^iQ|,i^^Ct 
course  of  the'  appeal.  Now  the  general  .rule  '^ %^„rt>P 
j^^per  is  to  be  examined  (ouchii^  his  £(ett)fiq^^.,,.^f|t 
xnerel;^  for  the  sake  of  his  evidence,  but  in  ordf^  ^fiftfi.lf^ 
inay^  have  the  opportufiity  of  shewing  causQ  fg^mif^Sk 
'stepSvtiich  Ts  uncioubtedl;  againist  his  liberty^  ..Th^re  n^y 
DC  exbeptionis,  as  where  the  pauper  is  sick,  infinp,^  or  un-v 
able  to  attend  Wore  the  magistrates  frou)  other  sufficient 
cause.  The  cases  of  Rex  v.  Wykes  (a).  Rex  \.  Bag" 
worth  (6),  and  Rex  ^.Everden  (c),  and  Comberba^,  47^^^ 
are  authorities  to  shew  that  the  pauper  ought  to  have^po^jj^ 
and  be  heard,  where  it  can  be  done,  before  his  removal 

(a)  tStm.  109J.  (6)  Cald.  179.  (c)  9  East,  101, 
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and  Aat  the  Court  will  grant  an  information  against  *inagit«        1883. 
trates  making  an  order 'if ^A^y*  haVe  omitted  to' sumtabri      V^^J^ 
him  through  wilful  neglect    Even  in  cases  o^  siclness'or      ^r.iM.Oiii 
infirmity,  the  48  Geo.  S.  t.  124,  s.  4,  enacts/*^  that  wien^  ,      '^ 
ever  any  poor  person  is  by  age,  sickness,  or  infirmity',  un^   ^r^Aiai^n. 
abl^  to  be  bVought  up  before  the  magistrates,  to  be  ex-    T*^**«**** 
atoned  as  to  his  oir  her  settlement,  it  shall  be  lawfuffbr  one 
magisfhite'to  take  his  or  her  examination,' andf  report  UiS 
snvnt  tb  6tHef  magistrates,  and  for  the  said  magistrates,  on 
adch' re^ibrt,  to  adjudge  the  settlement  of  the  pauper,  and  ^ 
ifiakii'tod^u^pend  the  order  of  removal  as  fiiUyand  €Jtfe<c<^ 
tniAiy*&iuf  tS  a31  intents  and  purposes  as  if  the  pauper  had 
i^ppeAV^  before  the  mi^trates.**    It  appearing,  therefore^ 
fbit  ihe'  pmiper  liere^might  have  been  examined,  but  was 
n6t^*'thli  ^Sessions  did  rigbt  in  quashing  the  order  o^  r^- 

ii^var:'*^'"'    ' 

/  ji  lo  it  .  . .  ,  •    .....  f 

Nolan,  contri,  was  stopped. 

'-'^AVLEir,  71 — If  this  oitler  had  been  <](uaslied  generally, 
Ili^^WbuIifir'lAv^' been  concfusive  between  (he  parties,  but 
fefeiir^  qtla^ed  on  a  spedfic  ground  therein  stated)  it  is  not 
i!ciitclu^6.  '  Wheiher,  if  the' form  of  the  order  of  ISessions 
A^a^ti^eft'\lifl^etit  Iftom  wk^t  it  now  appeals,'  it  woiild  be 
|ti^,^  Wfc'iillintibt  decide;  but  taking  it  that  the  order  of 
irbindir^  was  quashed,  because  the  pauper  was  not  adduced 
ttcjforcrtiid' Justices,  1  dimk  the  order  of  Sessions,  on  ths(t 
grbiitid)  shouTd  not  stand.  The  question  is,  whether  the 
fkctii  here  stated,  warranted  the  Justices  in  quashing  die 
order  of  removal  upon  that  ground.  I  agree  to  this,  (and 
I  wish  it  to  be  dbtinctly  understood),  that  it  is  the  duty  pf 
the  magistrates  to  endeavour  to  procure  the  attendance  of 
the  pauper,  and  if  they  are  guilty  of  criminal  neglect,  in 
dkat  respect,  and  corruptly  make  an  order  of  removal, 
without  endeavourmg  to  get  the  pauper  before  them,  they 
are  certainly  liable  to  be  punished  criminally.  It  may  be  a 
great  hardship  on  a  pauper  to  be  removed,  and  therefore 


1623.       lie  ought,  for  his  own  sake,  to  have  an  opportunity  of  tieing 
^'^*^'^       heard  against  a  proceeding  which  is  to  operate  immediately 
^  «/"^      ^^  ^^  person,  and  to  a  certain  degree,  in  restraint  of  that 
Ivsi^TANTt  fr®®^^*"  ^  which  he  is  entitled,  if  he  is  forced  from  one  place 
of  to  another  by  means  of  the  order  of  removal.    But  when 

an  order  is  quashed,  because  the  pauper  was  not  examined, 
then  we  must  look  to  the  order  for  the  purpose  of  seeing 
whether  there  has  been  such  culpable  neglect  on  the  part 
of  the  persons'who  made  it,  as  to  make  it  the  dnty  of  the 
Couit  to  quash  it.  The  statement  of  the  case  is  not  very 
'distinct.  It  is  stated,  that  the  Sessions  quashed  the  order, 
subject  to  the  opinion  of  the  King's  Bench,  *'  whether  such 
order  of  removal,  the  pauper  not  having  been  examined, 
could  be  supported  under  the  following  facts."  The  facts 
are  then  stated,  and  it  is  said,  that  the  pauper  being  ca« 
pable  of  being  present,  ''  had  not  been  adduced  before  the 
magistrates."  Had  he  been  mmmtmed?  That  does  not 
appear.  He  might  have  been  summoned,  and  neglected  to 
appear;  or  he  might  have  been  present  before  the  magis- 
trates, but  not  himself  desiring  to  say  any  thing  upon  the 
subject  of  his  settlement,  and  the  magistrates  being  of 
opinion,  that  the  account  given  by  the  father  in  his  pre- 
sence, was  sufficient  ground  for  removing,  might  have  made 
the  order  of  removal.  It  does  not  appear,  from  the  be- 
ginning to  the  end  of  this  case,  whether  the  pauper  was 
summoned.  It  he  had  been  summoned,  and  wilfully  neg- 
lected to  appear,  the  magbtrates  might  proceed  to  make 
an  order  u^n  other  evidence.  There  is  no  doubt  of  that, 
and  therefore,  though  1  think,  generally  speaking,  it  is  the 
dnty  of  the  magistrates  to  do  all  in  their  power  to  obtain 
the  pauper's  attendance,  and  (unless  there  is  an  examina- 
tion of  other  persons  in  his  presence,  respecting  his  set- 
tlement, and  in  whose  testimony  he  acquiesces)  to  take 
his  examination,  yet,  I  think  it  does  not  afford  any  ground 
for  quashing  an  order  of  removal,  in  a  case  in  which  it 
does  not  distinctly  appear,  that  the  pauper  was  not  sum* 
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moned  to  give  his  evidence  before  the  magistrates.    That       1888, 
does  not  appear  in  this  case,  and  therefore  I  am  of  opbion      ^^^^/^^ 

that  the  order  of  Sessions  should  be  quaslied,  and  the  case  '^^  J^* 
seat  back  to  be  re-heard.  Th« 

iNRABITAIITt 

of 
Best,  J.  («).—!  cm  find  nothing  in  the  statute  of  Car.  2.  '**^"'**'*- 
by  which  the  magistales  are  ordered  to  examine  the  pauper ; 
nor  can  I  find  any  case  in  'which  it  is  said  to  be  absolutely 
eesential  to  the  validity  of  an  order  of  removal,  that  ihe 
panper  should  be  examined.  The  only  authority  is  that  of 
Lord  Holt,  C.J.  in  the  anonymous  case  in  Comberbachi 
but  so  far  from  saymg  that  the  order  of  removal  would  be 
invalid  for  want  of  the  pauper's  examination,  all  his  Lord- 
ship says,  is,  "  that  if  the  pauper  can  be  examined,  it  is 
fit  and  proper  that  he  should  be  examined,  but  it  is  not 
absolutely  necessary,''  This  clearly  shews,  that  it  could  not 
be  the  opinion  of  that  learned  Judge,  that  the  order  of  re« 
moval  would  not  be  good  generally,  though  the  pauper  was 
not  examined.  I  am  clearly  of  opinion  that  it  is  not  essen- 
tial to  the  validity  of  an  order  of  removal  that  the  pauper 
should  be  examined.  But  I  beg  to  state,  that  it  is  the  duty 
of  the  magistrates  on  all  occasions,  if  if  is  possible,  to  ex- 
amine the  pauper,  because  he  may  know  a  great  number 
of  facts  which  no  other  person  can  know.  It  is  fit,  also, 
in  a  case  in  which  the  interests  of  the  pauper  are  so  ma- 
terially affected,  that  he  should  be  called  ^upon  and  asked 
whether  he  has  any  thing  to  allege  why  the  magistrates 
should  not  remove  him  from  the  place  in  which  he  then 
happens  to  be  resident.  This  power  of  the  mi^trates 
to  remove  is  not  so  great  now  as  it  wa»  formerly,  for  since 
Mr.  East's  bill,  the  magistrates  cannot  remove  the  pauper 
until  he  actually  becomes  chargeable  ;  but  before  that  act, 
the  magistrates  could  remove  a  person  likely  to  become 
chargeable.  The  duty  of  the  magistrates,  which  I  have 
pointed  out,  does  not  affect  the  validity  of  the  order  itself; 
but  the  magistrates  should  understand^  that  though  we  hold 
(a)  Hdnifdf  J.,  was  absent,  at  the  Old  Bailey. 
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102%       fhifoid^  of  ^removal  *  to  be  good^  yet  diey  are  not  to'mebi 

Vfv^      removeb'.wldliont.esauiiiniDg  the  pauper  io  every  case  wheipb 

^^J^^    >t  ia  |K>8^ible«'   Thqr  may  expose  themaehres  to  great  iiH 

'     ^w         oonveoience.  and  under  certain  circumstances  render  them- 

»f  selves  liable  to  a  crimiiial  information;   and  even  if  die 

*4?¥"«P»s^   case,  should  not  be  of  a  description  which  v^qOld  warrant 

the  Court  in  granting  an  infonnation ;  }[et  if  a  pauper  has 

been  impropedy  removed|  there  ca^  be  no  dpiibt  that  hn 

may  mamtain.an  actioA-  for  jny.ipjuiy.he  has  ^^^tlined  ia 

consequence  of'  the  inlproper  removal.    It  is  'therefint  ea^ 

tremely  important,  that  magistrates  should  be  on  their  guar4 

against  remram;  a  pauper  without  just  grbunds. 

.     ' ."' V'r..  •  '  .  ".    .  r 

Order  of  Sessions  quashed,  and  the  appeal 
....    4    .  directed  to  be  reheard.  . 
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Cargby  v.  AitctiKsoN  (a). 


.  mJ  EPT  .  on  an  aw^rd,    Tlw  .d^oterfttion  )ilftte4,  .th»l  etr^  Declaratioii 

%-tr  1^     •  .  •   ,    •        •  J  •    •!«.  Stated,  that 

two   differencijeahi|viDg:aqi9eiU  and  licHig  betwew  plm^tiit  plaintiff  (6) 

add  dcf^aot,.on,  Jic.  ,a|.  8lc.  by  ailiolea  of  agi^emenf  Sy"Sd2^^^^^ 
mad^  betw^aen  tbeiu,;  r^tj^g  .  d^t^  m  ^acjUoo- was  then  lateijasreemeuty 

pend^gip  1^S^i;gft,^,]^\^%BmAi^Mim  aa  themseWefto 

J  .  the  award  of 

(a)Tblijtte(i^th4  tfaVee'^to^ng -cures,  were  argied  at  the  Sittings  "^'Tzi:^'^ 
sfter.lafl|i7lfHl|i7efi|^imtimie  rnKtaHMy  oiaitted  J»'tlie<lMt aambar  ^^iog  'm!^°' 
of  these  Repojrto.  .,  .,  .  '       .  -   veral  mattera 

•^     •'"•*      '-WVteeante,  vbUiLitr.  therein  re-    . 

♦  ..    <  I-  «  '  '  I  cited  (namely^ 

that  plaioti0^»  deicndant,  G,  A.  and  O.  /I.  had  bron£:ht  and  defended  ^everal  suits  ori- 
ginatiiii^  III  tnk  transaction;  that  iti  one  t>f  them,  the  assignees  of  JT.T.,  a  baokmpty 
had  reppyr>^9V^*yiH  the  presient  plain titf  9dCNMf ;  tha|  dispntes  existed  between  the 
present  plaintfn  ancT  defendant,  respecting  tlie  valne  of  the  stock  and  goods  which  they 
had  .fasM^|Mv4y  facy^ivad  froas  a  certain  fiivn,  and  res|i«^ag  the  proportion  of  the 
SdOOl.  to  be  paid  by  each  of  them  under  an  agreement  made  between  them  before  the 
trial ;  insd  alflb  ftspaeting  tba  eoHts  of  briniong  and  d<^ending  the  several  salts  afore* 
aaid);  that  the,  arbitrators  having  taken  the  said  n^ittefs  into  consideration,  awarded, 
that  def<^ndaiit  shonld  p&y  to  plaintiff  444L ;  that  plaintiff  should  pay  fi?e-eighths,  and 
defen^aat  thjate-aighthn  of  the  coats  of  tho  sald.seveml  smtsi  that  the  money  already 
paid  by  either  of  diem,  shoold  oe  considered  as  part-paymei^  of  bis  proportion ;  and 
that  ttpaa  iMjFmeat-  of  the  4441.'  and  the  eosts^  mntiial  releases  should  be  executed :— i 
Held,  on  demurrer,  that  plaintiff  might  recover ;  for  nothing  appearing  on  the  record 
16  aneVthat'OM  athkratorslmd  not  taken  aU  the  ipatVers  into  consideration,  and  aa 
plaintiff  h^ni;  orjMnaUy  liable  for  the  wl^ole  25001.,  nmat  coathine  liable  for  all  except 
tlie  444/.  awarded  to  nim  ;  the  first  part  of  the  award  was  sufficiently  certain  .-—Held, 
sUao,  Ihat  the  aaoend  part;  of  the  award  was  sulfieietttly  certain,  because  it  would  be 
■lade  so  by  the  taxation  of  the  costs  by  the  master,  and  that  itwonld  also  be  final  If  no 
dfapnte  existed  respecting  the  amonnt  of  the  money  already  paid ;  and  that  if  such 
4l9pote  did  exist,  or  if  t^e  arbitrators  ha4  neglected,  to  consider  wiy  of  the  matters 
aabmitted  to^  them;  defeddant  sboold  have  {^leaded  the  fact  Instead  of  demurring. 
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1823.  plaintifl^  and  one  Tiomas  PurvU,  ai  defendant^  which  was 
tried  at  the  then  last  Assizes  for  Northumberland,  and  a 
verdict  found  for  the  defendant ;  reciting  further,  that  an- 
AiTCHBsoir.  other  action  was  depending  in  the  same  Court,  wherdn  the 
assignees  of  one  John  Tarleion,  a  bankrupt,  were  plain- 
tifis,  and  Cargey  was  defendant,  and  which  was  tried  at  the 
same  Assizes;  reciting  further,  that  there  were  several 
actions*  depending  between  the  said  assignees  and  the  said 
defendant  in  the  present  action,  George  jliuheson,  and  Da^ 
vid  jlitcheion,  relating  to  the  same  transaction;  reciting 
further,,  that  it  was  agreed,  that  a  judgment  in  the  action 
by  the  said  assignees  against  the  present  plaintiff,  should  be 
recorded  for  the  plaintiffs,  with  4000/.  damages,  and  diat 
a  rule  of  Qourt  was  drawn  up,  that  upon  payment  of  2M0l. 
to  the  plaintiffs,  and  immediate  possession  of  a  certain 
farm  at  Great  Ryle,  in  the  county  of  Northumberland,  being 
delivered  by  the  said  G.  A.  and  D.  A.  the  tenants  thereof, 
to  their  landlords,  the  said  judgment  shall  be  satisfied ;  that 
all  the  actions  pending  for  the  same  transactions  should  be 
discontinued,  and  that  each  party  should  pay  his  own  costs; 
reciting  further,  that  divers  disputes  and  differences  had 
iu*isen  between  the  present  plaintiff  and  defendant,  respect- 
ing the  value  of  the  stock  and  goods  which  each  of  them 
received  into  their  custody  from  the  said  £eurm,  and  their 
keep  and  feeding  by  the  plaintiff,  and  also  concerning  .the 
sums  which,  according  to  an  agreement  made  between  them 
before  the  said  Assizes,  they  respectively  should  contribute 
towards  the  payment  of  the  2500/.  and  the  costs  incurred 
in  bringing  and  defending  the  said  actions  brought  and  de- 
fended by  the  present  plaintiff  and  defendant  G.  A.  and 
D.  A. ;  and  that  in  order  that  the  said  differences  might  be 
amicably  settled,  the  present  plaintiff  and  defendant  had 
agreed  to  refer  the  same  to  J.  T*,  J.  JR.,  and  T.  C.  as  there- 
inafter mentioned :  it  was  witnessed,  that  for  ending  all 
disputes  and  differences  between  the  said  parties  thereto, 
plaintiff  did  thereby  covenant  with  defendant,  and  defendant 
did  thereby  covenant  with  plaintiff,  that  they,  plaintiff  and 
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defendant^  would  truly  perfortn  the  award  of  the  said  J.  T.,       1B28. 
«/•  £.,  and  T.  C.  of  and  concerning  the    said  matters  in      ^^^^^^ 
difference.    The  declaration  then  averred,  that  the  arbi-  v. 

trators  made  an  award,  which,  after  reciting  the  articles  of 
agreement,  was  set  out  as  ftdlows  :-^We,  the  said  J.  it., 
J*  T.,  and  T.  C,  hafing  taken  upon  ourselves  the  burthen  of 
the  arbitrations,  and  having  heard  and  weighed  the  allega* 
tions  of  both  the  parties  concerning  the  matters  so  in  difle»- 
ence  as  aforesaid,  and  ezamkied  die  vanous  vouchers,  do- 
cuments, and  evidence  relating  thereto,  do,  by  these  pre* 
aeikts  in  writing,  under  our  respective  hands,  award,  that 
all  disputes  and  difierendes  now^  or  heretofore  subsisting 
between  them,  or  between  the  said  Gilbert  Cargey  and 
JamaAUehaon^  relative  to  the  matters  referred  to  us  by 
the  articles  of  agreement,  shall  henceforth  cease  and  de- 
termine. And  we  further  award,  that  the  said  Jamu 
Jlitcheson  do  and  shall  pay  unto  the  said  Gilbert  Cargey^ 
on,  &c«  the  sum  of  444/.  And  we  do  hereby  further  award, 
that  the  said  Gilbert  Cargey  shall  pay,  or  cause  to  be  paid« 
£ve<«ighth  parts,  and  the  said  James  Aitcheson  shall  pay 
three-eighth  parts  of  all  costs  incurred  either  in  prosecuting 
the  action  brought  by  the  said  G.  Cargey  against  T.  Purvit, 
or  of  defending  the  several  actions  wherein  the  assignees  of 
J.  Tarleton,  a  bankrupt,  were  plaintiffs,  and  the  said  Gil- 
bert Cargey,  James  Aitcheson,  G.  A*  and  D.  A,,  were  de- 
fendants, or  any  or  either  of  them.  And  we  further  award, 
that  all  such  sums  of  money  as  the  said  Gilbert  Cargey  and 
James  Aitcheson  have  already  paid,  laid  out,  and  expended 
for  and  towards,  or  on  account  of  the  said  suits,  or  any  or 
either  of  them,  or  any  way  connected  therewith,  shaU  be 
considered  and  deemed  as  part*payment  of  their  respective 
shares,  according  to  the  proportions  above-mentioned. 
And  we  further  award,  that  all  expences  attendbg  this  ar- 
bitration and  of  these  presents,  shall  be  paid  and  satisfied 
by  the  said  Gilbert  Cargey  and  James  Aitcheson,  in  equal 
shares  and  proportions ;  and  lastly,  we  further  award,  that 
the  said  Gilbert  Carg&f  and  Jam€s  Aitcheson  shall,  upon 
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182a.        payment  of  the  sum  of  444/.  md  the  costs,  charges,  anid 

^•^v^^      expences  of  the  said  several  suits,  and  the  charges  and  ex- 

.  Cargby       peaces  of  this  arbitration,  execute  unto  each  other  mutuiA 

AiTCHuoK.    and  general  releases  and  discharges  of  all  actions.  Sec.  re^. 

lating  to  the  premises  so  referred,  or  any  of  them,  from 

the  beginning  of  the  world  to  the  day  of  the  date  of  the 

said  hereinbefore    in  part   recited  articles  of  agreement. 

Breach,  non-payment  of  the  sum  of  444/.    Demurrer  to 

the  declaration,  and  joinder  in  demurrer. 

T.  Pollock,  for  the  defendant  There  are  two  ol^ections  ' 
to  this'award ;  first,  it  is  not  made  in  pursuance  of  the  sub- 
mission ;  and  second,  it  is  not  final.  The  direction  that  one 
party  should  pay  a  certain  specified  sum  of  money  to  the 
other,  is  not  consistent  with  the  authority  vested  in  the 
arbitrators,  which  was,  that  they  should  ascertain  the  value 
of  the  stock  and  goods,  and  determme  what  proportion  of 
the  S500/.  and  of  the  costs  each  party  should  contribute. 
The  arbitrators  could  not  properly  get  rid  of  that  calcula^ 
tion  by  awarding  that  one  party  should  pay  a  particular  sum; 
nor  were  they  justified  m  laying  down  proportions  which 
would  render  a  new  calculation  respiecting  the  costs  neces- 
sary.. In  Matthews  v.  Price  (a),  which  was  the  exact  con«> 
verse  of  the  present  case,  the  submission  there  being,  that 
an  estinnte  of  certain  expences  should  be  made,  it  was  held, 
that  an  award  of  a  sum  certain  was  bad ;  secondly,  di^ 
award  is  not  final,  but  on  the  contrary,  necessarily  calculated 
to  produce  fresh  litigation.  The  direction  that  the  sums 
ah-eactypaid  by  the  parties  (those  sums  not  being  ascertained) 
should 'form  part  of  the  proportions  hereafter  to  be  paid^ 
must  of  necessity  lead  either  to  an  action  or  an  arbitration^ 
in  order  to  ascertain  their  amount ;  and  if  either  of  the 
parties  should  already  have  advanced  more  than  his  |yro- 
portion,  he  would  find  no  remedy  in  the  award,  and  the 
discussion  would  be  endless.  In  both  respects,  therefore^ 
the  award  is  bad. 

(•)  C^.  not  yet  reported.  ♦ 
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Wightmanj  for  the  plaintiff.     The  Court  will  not  aet      ^828. 
aside  the  award  upon  the  ground  of  uncertainty,  if  by  any 
reasonable  construction  it  can  be  rendered  £nal.    Now,  as 
the  plaintiff  was  in  the  first  instance  liable  for  the  whole 
Siun  of  £500/.,  and  the  award  directs  that  the  defendant 
shall  pay  the  proportionate  sum  of.  444/.,  it  is  by  irresist- 
ible inference  dear,  that. the  pluatiff  is  to  pay  a  sum  ceiy 
t^in,  namely,  the  balance. .  With  respect  to  the  costs,  the 
direction  is  as  specific  as  it  was  possible  at  the  date  of.  the 
aw^rd  to  make  it ;  each  party  is  ordered  to  pay  a  certaia 
proportion,  an<)  as  the  taxation  must  fix  the  amount  of  the 
costs,  and  thereby  render  that  part  of  the  award  certain, 
the  maxim  of  law,  id  cerium  ui  quod  cerium  reddipoiesit 
applies,  and  this  case  falls  within  the  principle  of  those  that 
have  been  decided  on  that  ground.     Beak  v.  Beak  {a). 
[BoyZey,  J.    The  arbitrators  might  have  waited  until  the 
costs  were  taxed,  and  so  have  obviated  the  difficulty.]    At 
least  the  award  is  both  in  pursuance  of  the  submission  and 
final  as  regards  the  2500/;  and  therefore  the  plaintiff  may 
recover  upon  the  present,  breach,  which  is  confined  to  the 
specific  sum  of  444/.  because  the  award  may  stand  good  for 
that  part,  although  it  may  be  bad  in  other  respects,     flan* 
Mon  V.  Uversedge  (6).    [JBoy/ey,  J.    That,  perhaps,  may  be 
so,  as  regards  the,  costs  of  suit,  because  there  .is  a  proper 
officer,  by  whom  they  must,  as.  a  flatter  of  course,  be  re» 
gulated ;  but  this  award  is  not  confined  to  the  costs  of  siiit.J 
.Tlie.  arbitrators  clearly  intended  Xo  confine  their  award  to 
those  costs,  and  the  Court  will  act  upon  their  intention,  if 
it  can  be  fairly  ascertained  from  the  language  they  use. 
But  if  they  have  awarded  other  costs,  they  have  exceeded 
their  authority  in  so. doings  and.  that  portion  of  .the  award 
may  be  rejected  without  vitiating  the  former  part  which  is 
good. .  Bargrave  v.  Jifdas  (c)«    After  payment  of  the  444/. 
.and  tb^  proportion  of  the  costs,  the  plaintiff  would  have  no 
remaining  demand  upon  the  defendant,  because  then  mutual 
releases,  are  to  be  executed;  and  as  the  claim  in  the  present 
.  (j)  ;  Rol.  Abr.  t^U  pU  14,  (b)  t  ^M|)r.  %%%,  («)  5  Uvv4t9» 
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1828.        action  is  confioed  to  the  444/.  in  whichever  point  of  new 
the  case  is  considered,  the  plaintifF  is  certainly  entitled  to 


^^"^'^      recover  that  snm. 
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JP.  PoUock,  in  reply.  The  cases  cited  on  the  part  of  die 
plaintiff,  do  not  apply.  Where  it  does  not  appear  in  Ae 
snbaussion  what  are  die  points  in  difference,  they  may  be 
shewn  by  evidence,  and  so  the  award  may  be  rendered  cer* 
tain.  But  in  that  respect  this  case  differs  from  all  those 
relied  on,  for  here  die  sabmission  does  state  the  points  m 
difference,  and  unless  the  award  has  decided  upon  all,  it  is 
bad.  Here,  the  personal  expences  of  the  parties  were 
within  the  submusion ;  if  it  is  uncertain  whether  the  arbi- 
trators have  taken  them  into  consideration  at  all,  the  award 
IS  bad  on  that  ground ;  if  it  u  to  be  admitted  that  they  did 
take  them  into  consideiHtion,  it  is  bad  also,  because  in  that 
part  it  is  not  final* 

Bay  LET,  J. — ^Upon  the  whole  I  think  the  plafntiff  is 
entitled  to  recover.  The  action  is  brought  upon  an  award, 
and  it  is  clear  tfiat  the  plaintiff  must  be  entitled  to  recover 
upon  that  part  of  it  on  which  he  has  assigned  a  breach, 
unless  the  Court  is  warranted  in  saying  that  the  awsird  is 
bad  in  toto.  It  is  objected  to  as  being  contraiy  to  the  sub- 
mission, and  not  final ;  but  those  olgections  ought  to  be 
substantiated  by  the  defendant,  and  by  matters  which  appear 
upon  the  declaration  itself.  The  award  certunly  introduces, 
with  reference  to  the  costs,  some  matters  not  contained  in 
the  submission,  but  upon  the  effect  of  that  we  are  not  caUed 
upon  to  decide;  the  question  befoiB  us  arises  upon  die 
pleadings,  and  to  diem  exclusively  we  must  look.  The 
matters  virithin  the  submission  are  the  value  of  die  stock  and 
goods,  received  by  die  respective  parties,  the  expence  of  dieir 
keep  and  feeding  by  the  plaintiff,  the  sum  which  they  bad 
previously  agreed  to  contribute  towards  the  payment  of 
the  2500/.,  and  the  costs  of  the  several  actions.  Now, 
by  virtue  of    the  judgment    recovered  against   him^  the 


CAmexT 


fimatiS  ii  liaUe  for  the  whole  of  the  26002.  eioept  so  18SS.. 
much  as  the  award  directs  the  defendant  to  contribute. 
The  award  recites,  that  the  arbitrators  have  taken  into 
consideration  all  the  matters  in  difference,  and  then  di-  AiiomBso««» 
rects'  that  all  disputes  shall  cease,  and  that  the  defendant 
shall  pay  a  specific  sum  of  444/.  That  imports  dmt  the 
alrbitrators,  after  due  consideration  of  nil  the  matters  sub- 
mitted to  them,  thought  that  justice  would  be  done  by  the 
defendant's  paying  that  sum,  and  we  cannot  presume  any 
ondssion  of  duty  on  their  part  as  an  argument  against  the 
validity  of  the  award.  That  part  of  the  award  therefore  is 
good.  Then  how  does  the  question  stand  with  respect  to  the 
other  objection?  It  ib  said  that  upon  the  subject  of  the: 
costs,  -the  award  is  not  final.  The  submission  is  of  the. 
costs  and  expences  incurred  in  bringing  and  defending  cei^ 
tain  suits,  and  although  the  award  does  not  fix  the  sum  to 
be  paid  in  that  respect,  it  may  be  ascertained  by  the  taxa- 
tion of  the  master,  and  a  reference  to  him  for  that  purpose 
would  not  vitiate  the  award.  Perhaps,  indeed,  that  would 
be  the  only  effectual  way  of  domg  justice  in  the  case,  for 
until  the  costs  were  tsixed,  the  arbitrators  could  not  know 
what  sum  to  award,  and  an  award  of  a  proportion  of  the 
amount  when  taxed,  was  a  more  equitable  mode  of  arrange* 
ment  than  the  nomination  of  any  specific  sum.  Another 
olgection,  and  one*  that  for  some  time  pressed  upon  my 
mind,  was,  that  the  award  directs  the  expences  already 
incuired  to  be  allowed  [as  part  of  the  proportion  to  be  con- 
tributed by  each.  That  would,  or  would  not  make  the 
award  final,  according  as  the  amount  of  those  expences  was 
or  was  not  a^ertained  and  i^eed  on ;  but  if  there  existed 
any  doubt  or  difierenee  upon  that  sulgect,  it  was  for  the 
defendant  to  have  shewn  it  by  his  pleia,  apd  as  he  has  not 
pleaded  anysnch  fiict,  I  think  we  cannot  assume  it  for  him. 
I  am  therefore  of  .opinion,  that. the  award  being  good  as  to 
the  sum  of  444/.,  tbe  plaintiff  i^  entitled  to  ju^lgmeat  on  the 
dMnurrer* 
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1823.  HoLROYD>  J.«*Upoathe8e  pleadings  we  cannot.coimder 

this  award  as  not  being  final.  It  is  the  proyince  of  tho 
party  who  objects  to  the  award;  to  plead  his  objection,  and 
AiTCHtfoii;  to  state  all  the .  facts  upon  which  it  is  founded,,  m  his  plea* 
When  the  question  is  as  to  the  amount  of  costs  to  be  paid . 
on  each  side,  it  is  no  legal  objection  that  the  specific  91111 
is  not  named,  because  that  remains  to  be  ascertfdoed  bjrtbe 
oflScer  of  the  Court  upon  taxation ;  it  is  enough  if  the  pit>- 
portion  is  fixed  as  it  is  here.  It  is  said,  that  the  arbitrators^ 
have  >  travelled  out  of  the  submission,  by  awardiqg  tbe  pay- 
ment of  personal  expen<;es,  and  aq  to  .tb«t  part,  it  inay  be 
that  the  award  is  void;  but  that  circumstano^  will,  not 
afvbid  it  altogether,  because  the  rule  is,  that  where  aQ 
tfward  falls  short  of  the  matters  of  reference,  it  is  void  ii^ 
toto ;  but  where  it  exceeds  them,  it  is  void  only  quoml  the 
excess.  If  it  had  been  alleged  in  the  plea  that  the  sun» 
already  expended  were  in  dispute,  that  might  have  vitiated 
the  awafd ;  but  upon  demurrer  1  am  of  opinion  that  it  is 
certain  and  final  enough. 

B^ST,  J. — ^The  G>urt  will  always  support  an  award 
unless  the  objection  agmnst-  it.  is  uixanswerable ;  for  they 
will  always  presume  that  justice  has  beeti  done  by  an  ar^ 
bitrator,  until  the  contrary  is  clearly  made  out.  Two  ob* 
jections  are  taken  against  this  award,  that  it  isuucertaiu 
apd  not  final ;  but  they  both  appear  to  me  to  be  insufficient. 
An  respects  the  2500/.,  the  award. is  abundantly  certab,  for 
it  orders  a  sum  of  444/.  to  he  paid  by  the  defendant,  ai^d 
provides,  that  upon  that  payment  being-  made,  releases  shall 
be  executed;  and  al)  claims  cease.  It  is  also,  in  my  opi- 
nion, sufficiently  final  as*  respects « the  costs,  for  it  directs 
that  each  party  .shall  pay  a  certain  proportion.  The  mode 
of  payment, .  namely,  the  allowance  of  the  expences  al- 
ready incurred,  as  a  part,  of  the  costs,  certainly  was  not 
within .  the .  sul^mission,  and  that  cannot  operate  to  avoid 
the  other  parts  of  the  award.  The  general  rule  i^,  that.lbe 
urbitrator  sfiall  fix  the  sum  to  be  paid;  but  that  does  not 
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extend  to  costs,  because  it  is  out  of  his  power  to  ascertun        182S. 
If  hat  the  amount  will  be ;    that  is  to  be  decided  by  die 
proper  officer  appointed,  for  that  purpose ;  and  therefore       ^^^7 
i%  is  sufficient  to  award  a  certain  proportion  of  such  amount    ^^T9^¥^^^ 
ap  that  <^cer  shall  afterguards  fix.    That  has  bei^n  done 
ip  the  present  case,  and  therefore  there  is  no  doubt  Iclk 
upon  die  miiids  of  ibe  parties,  and  no  inqttU7  to  be  made. 

judgment  for  the  plaintif. 


The  Earl  of  St.  Gbkmains  v:  Willan  and  Another, 
Executors  of  J.  Willan. 

X  HIS  was  an  action  of  covenant  on  an  indenture  of  PlalnUff bv  la< 


lease.     Plaintiff  demised  to  J.  tVillan,  the  testator,  certain  iSLd  to  J.ir. 


f 


lands  and  premises,  to  hold  from  fiQth  September,  1809,  for  ^'4^?^- 

eleven  years  then  next  ensuing.    J.  fV.  covenanted  that  he  tain  premlMia 

would  not,  during  the  lease,  sell  or.  convey  away  from  off  29tii  Sepiem^ 

the  premises  any  of  the  straw  which  should  grow  thereon  ^^^^^emi 

during  the  thereby  leased  term,  except  wheat-straw  and  rye-»  •'•  '^^^'?L 

aUa,  thatha 
^onld  not  dwrinif  the  lensi  tell  or  convey  iway  from'  the  premises  any  straw  gfuwa 
ihtr^tm  daring  the  U^M  immt  except  wheai-atraw  and  rye-stimw;  and  that  for  ejery 
load  of  hay,  wheat-straw,  and  rye-straw,  which  should  be  sold  or  con? eyed  away  from 
the  prenises  during  the  Utued  tma,  heiwoald  bring  back  a  load  of  dnng.    Plaintiff^ 
covenanted  that  J.  9V,  should  have  Uie  nse  of  the  bams,  &c.  for  the  receiving  of  hia 
tcrops  grown  npon  the  premises  duHng  the  bst  year,  before  the  end  of  the  term  thereby 
l^ted,  and  for  certain  other  purposes,  until  1st  ilf«y  next  after  Uie  expiration  of  tte 
said  term,  without  paying  any  rent  for  the  same.    The  fourth  breach  alleged,  that  J,  W. 
4untig  ikt  mad  Imud  term,  to  wU,  m  SMA  September,  18S0,  mid  en  dkeert  otk£r  desfs,  te. 
iwun  tkai  day  and  l9i  May,  18<1,  did  convey  away  from  the  premises  large  qnantitiea 
4>f  bay,  Stc  without  bringing  back  a  load  of  dang  for  each  load,  of .  bay»  &c«    Plea  to  so 
much  of  that  breach  as  respects  the  convqring  away  bay,  &c.  dariagfAs  said  based  term, 
that  J.  fF.  did  bring  back  a  load  of  dung  for  every  load  of  hay,  &c.  conveyed  away; 
,<leaivrrer  to  the  residae  of  that  breach,  and  joinder  in  demurrer.    Plea,  to  all  the 
'breaches;  and  to  so' much  of  the  fonrtii  breach  as  respects  the*conveyin|  away  hay,  See, 
'dMrimg.tkt  mid  Utmd  Urn^  respectiveW,  a  release  of  aU  cans^  of  action,  except  sndi 
claim  as  plaintiif  had  in  respect  of  J.  W.  not  bringing  back  dung  for  Uie  hay,  dtc.eoa- 
Veyed  away  aAer  «9th  September^  iStO.    Demurrer  and  joinder.    Held,  first,  ^at  the 
plea  to  part  of  the  fourth  breach  covered  the  whole  of  that  breach,  and  therefore  the 
demurrer  to  the  residue  was  a  nullity ;  and,  second,  that  as  the  based  r«rM  by  con- 
ftmetion  of  lawcontkiued  foe  certain  pnrp^ises  up.to  1st  JIfay,  18«],  and  the  i^i<**^ 
expressly  excepted  the  acU  done  aftet  29th  Sej^emher^  I8f0,  the  plea  of  release  did  not 
an^]ire^all  that  it  prpfesied  to  aaswer,  and  being  bad  in  part  was  bad  altogether* 
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1828«  straw,  or  sell  or  convej  aivay  any  of  tfie  dung  which  shooU  ' 
^'^^^^'^^,  arise  from  the  said  premises  during  the  thereby  leased  term, 
ST.GsRttAiiii  except  the  dung  made  of  the  straw  grown  in  the  last  year 
WixIaii  '^'^  before  the  ezpirati<Hi  of  tilie  term  thereby  leased,  which 
the  said  J.  W.  agreed  to  leare  in  the  yards  belonging  to 
the  farm-houses  on  or  before  Ist  May  in  sttch  last  year,  for 
phuntiff  or  other  person  next  entided  to  the  possesnon  of 
the  premises :  and  that  for  erery  load  of  hay,  wheat-straw, 
and  lye-straw,  which  should  be  sold  or  conveyed  away  from 
off  the  premises  during  the  thereby  kased  term,  the  said 
J.  W.  would  bring  to  the  premises  one  lai^e  cart-load  of 
rotten  dung,  or  other  good  and  proper  manure,  and  spread 
the  same  in  an  husband-like  manner.  Plaintiff  covenanted, 
that  h  should  be  lawful  for  J.  W.  to  have  the  use  of  the 
bams,  &c.  for  the  rec^viog  of  his  crops  of  com,  grain,  and 
hay,  which  should  grow  upon  the  premises  in  the  last  yea^ 
next  before  the  end,  expiration,  or  sooner  determinatioa 
of  the  term  thereby  granted,  and  for  threshing  out  the 
said  crops  of  com  and  grain,  and  for  spending  of  the  straw, 
hay,  and  stover,  which  should  arise  therefrom  with  cattle, 
except  wheat-straw  and  rye-straw,  until  1st  May  next  after 
the  expiration  of  the  said  term,  without  paying  any  rent  for 
the  same;  the  said  J.  W.  leaving  all  the  muck,  &c.  arinng 
from  such  com,  grain,  and  hay,  for  the  use  of  the  persona 
entitled  to  have  the  premises  immediately  expectant  On  tfad 
determinatioa  of  die  said  lease.  The  dedaradon  asrigned 
as  breaches :  First,  that  J.  Wm  during  the  said  lea$e,  and  be«- 
fore  1st  May,  1821,  to  wit,  on  SOth  September,  1820,  and 
on  divers  days  between  that  day  and  1st  May,  1821,  did  sell 
and  convey  away  from  off  the  premises  a  large  quantity  of 
straw,  not  being  wheat-straw  or  lye-straw,  which  grew 
thereon.  Second,  that  J.  W.  during  the  said  lease,  to  veit, 
on,  &c.  did  sell,  tu.  a  large  quantity  of  dang,  which  arose 
and  was  made  on  the  said  leased  premises.  Third,  that  a 
laige  quantity  of  dung  was  made  in  the  last  year  next  before 
the  expiration  of  the  term  leased  by  the  said  indenture ;  but 
thai /•  W.  did  not  ieava  the  same  ui  the  yards  belonging  tn 


the  farMioufles  for  the  use  of  the  {tersona  neaft  entitled  to        ItSt. 
the  possession  of  the  pranises.    Foiutfa,  that  /•  W.  durimg      """^^^"^ 
the  mid  leased  term^  to  mt,  oh  SOth  Sqftemb^',  1800,  and  st.qiiimaim 
00  divers  other  days*  l>etweeB  that  digr  «ftd  the  said  let      ^i^n^ 
May,  1821^  did  sell,  tu.  liuge  quantities,  to  nvit,  lOfiOO 
loads  of  hay,  10,000  loads  of  wheati^straw,  and  10,000 
load3  of  rye-straw,  which  had  grown  up#n  the  premises 
during  the  term,  but  did  not  bring  back  a  laige  cart-load  of 
rotten  dung  for  each  load  of  hay  and  straw.    Fifth,  that 
although  J.  IV.  bad  the  use  of  thie  bains,  &c.  until  UtM^' 
next  after  ibe  expiration  of  the  term,  and  although  a  great 
qMftntiljr  of  oatrstraw,  pea-straw,  hay  and  clover  arose  arid 
giww  upon  the  premises,  from  which  a  great  quantity  of 
dung  was  made,  yet  be  did  not  leaTe  the  same  upon  the 
pnemises  for  the  use  of  the  persons  entitled  to  hate  them 
immediately  expectant  on  the  determinatiori  of  the  aaid  lease^ 
Pleas  to  the  fint  and  second  breaches,  traversing  the  acta 
therein  alleged.    To  the  third  breach,  that  J.  W.  did  letve 
die  dung  in  the  yards  for  the  use  of  the  persons  nest  en^ 
tied,  as  in  the  said  indenture  mentioned.    Fourth  plea,  to 
ao  much  of  the  fourth  breadi  as^fespects  the  selling,  &c 
from  the  said  premises,  during  the  udd  komd  term,  the 
said  qnantities  of  hay.  See.  in  •  that  breach  mentioned,  which 
had  arisen  and  grown  on  the  said  preinises  duvhig  the  said 
term,  that  /.  W.  did  bring  back  one  large  cart-load  of  rotten 
dui^  for  every  load  pf  hay,  tic.  so  sold,  8cc.  during  the  said 
leased  term;  and  demoner  to  the  residue  of  that  preach* 
Fifdi  plea,  to  thelnst  breach,  that  J.  fF.  did  leave  the  quan-* 
tities  of  dung,  &o.  therein  mentioned  ferlfae  peiaons  n»t 
entitled,  &c»    Siith  .plea,  to  the  firsts  second,  third,  fifth, 
and  s»  much  of  the  fonrth  breach  aa  respects  the  selling,  &c, 
of  hay,  during  the  said  Imsid-  term,  respectively,  a  release 
of  all  causes  of  action,  &c.  excej^t  such  claim  as  plaintiff 
had  in  respect  of  J.  fV.  not  brinpag  back,  &c.  dung  for  the 
hay,  &c.  conveyed  away  after  99th  September^  18£0.    Re- 
plication taking  issue  on  the  first  five  pleas  \  joinder  in  de- 
murrer to  the  fourth  breach,  and  general  demurrer  to  tho 
sixth  plea.    Joinder  in  demurrer  to  the  sixth  plea. 
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lOHft.  F.  Pollock,  for  the  defendants.    The  only  doubt  in  the 

^"^^^^^  case  if,  .whether  the  release  is  an  answer  to  that  part  of  the 
St.Guimaiss  fourth  breach  to  which  it  is  pleaded;  to  all  the  other 
WwJkM^  breaches  it  is  a  perfect  answer.  [Bfly%,  J.  Unless  it  is 
good  as  to  the  fourth  breach,  it  n  bad  as  to  all,  because  it 
is  not  pleaded  separately  to  each.  The  general  rule  of 
pleading  is,  thai  any  plea  pleaded  generally  to  several 
breachesi  if  bad  as  to  one,  is  bad  as  to  all.]  Such  a  rule  must 
be  pioductive  of  much  inconvenience;  this  plea,  though 
bad  in  some  reqpects,  may  be  good  so  far  as  it  is  applicable. 
IBayleiff  J.  Suppose  the  case  of  a  general  demurrer  to  a 
whole  declaration ;  it  is  clear  that  if  one  count  is  good»  the* 
demurrer  is  bad  in  toto;  and  where  is  the  dbtinction  between 
that  and  the  present  case  I]  The  release  is  pleaded  V  re* 
apectiveyto  all  the  counts,  and  substantially  applies  to 
each ;  why  then  should  the  defendants  be  driven  to  plead 
the  same  matter  five  times  over,  when  it  may  be  sufliciently 
stated  in  one  plea  ?  [Bajfley,  J.  In  an  action  for  trespass 
by  cattle^  a  plea  of  justification  to.  several  trespasses,  if 
bad,  in  any  one  particular,  is  bad  m  all.]  Hiat  is  a  very 
distinct  case  firom  the  present ;  there  the.  defendant  would 
profess  to  answer  two  separate  charges  by  one  plea;  but 
here  the  release  is  pleaded  **  respectively"  to  all  the  counts, 
and. therefore  is  put  upon  the  record  as  a  separate  answer 
to  the  allegation  of  each.  A  general  demurrer  so  worded 
would  be  good,  and  the.  same  .principle  will  support  this 
plea.  ,[JBay/(^,  J.  The  general  .rule  is  laid  down  in  .many 
cases,  and  is  directly  against  the  present  aignment ;  the  only 
exception  to  it  is  to  be  found  in  Domiland  v,  Thompsonia), 
in  favpur  of  a  plea  of  aet-off,  where  it  is  held  that "  two 
parts  of  a  plea  of  set-off  are  as  two  counts.in  a  declaration ; 
and,  if  ope  part  be  good,  a  general  demurrer  to  the  whole 
is  bad.*  Bolrcjfd,  J.  The  general  r;ile  is  strongly  laid  down 
by  Lord  Chief  B^ron  Comyfi(6),  and  in  the  case  of  fFe&iv. 
Martin  (c).]  The  objection  now  raised  is  a  matter  of  surprise 

(«)  f  Sir  W.  BI.  91S.  (<)  1  Lev.  4fi. 
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opoa  the  defendatits^  and  the  Court  therefore  inll  think  k       1M8. 
right  to  grant  them  leave  to  amend;  but  as  respects  the   S^^C^^ 
demurrer  to  the  fourth  breach^  tfie  defendants  are  entitled  st^Girmaims 
to  judgment.    [Binfley,  J.  The  fourth  plea  covers  the  whole      yfituM. 
of  that  breach,  and  therefimne  the  demuirer  is  bad,  because 
there  is  no  residue  in  fact  to  demur  to.]    That  argument 
wodd  equally  bar  the  plaintiff  from  hating  judgment  on' that 
breach;  biif-there  is-a  resilue  not  covered  by  the  plea; 
The  term  expired  on  the  29th  of  Sq^ember,  18£0 ;  beyond 
that  time  the  lease' cbnferred  a  mere  licence  to  use  the  pre^ 
mtses  for  a  specific  'purpose,  and  imposed  n6  obiigatioo  t» 
bring  back  manure  for '  the  atraw  carried  away  after  the  ez«> 
piration  of  the  terin.    The  words  kased  term  in  the  fourth 
breach,  are  under  a  videlicet,  and  do  not  confine  the  proof 
to  the  29th  of  Septembef,  1820;  but  the  plaintiff  canftot 
recover  for  the  acts  alleged  to  have  been  done  after  that 
period.*    It  w&s  impossible,  therefore,  to  take  issue  upoii 
the  whole  of  the  fourth  breach,  and  the  defendants  were  ' 
compelled  to  demur  to  that  part  of  it  which  would  have 
introduced  evidence  of  acts  done  after  the  eipiratbn  of  the 
lease.    Upon  the  denmrrer  to  that  breach  therefore  the  de- 
fendants are  clearly  entitled  to  judgment 

Ckiiiy,  for  the  plaintiff,  was  stopt  by  the  Court. 

Batley,  J. — ^It  would  be  as  useless  to  the  defendants  iti 
this  case,  as  jt  would  be  contrary  to  our  practice  in  general, 
to  suffer  them  to  amend  in  this  stage  of  the  cause.  It  has 
long  been  an  established  nlle  in  pleading,  that  a  plea  which 
does  not  answer  all  the  matters  which  it  professes  to  answer 
is  bad  in  toto,  and  the  present  plea  of  release  clearly  falls 
within  that  description.  If  the  release  had  been  pleaded 
regnlariy  to  all  the  breaches,  it  would  not  have  been  an 
ansiK-er  to  the  action,  because  the  term  did  not  wholly  ex- 
pire on  the  29th  of  September^  1820,  but  wasr  for  certain 
purposes  to  continue  up  to  the  1st  of  May  following ;  and 
that  it  might  be  so  extended,  the  cases  of  Wigkmorth  v. 
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DalS$on(a)  and  Beaoan  v.Delahayib)  have  expressly  de- 
cided.   This  instrument  therefore  was  by  construction  of 

6TjOE^H!k»i  1*^^  ^^^^  ^P  ^^  ^^  ^'^  of  May,  18£1,  and  the  release 
I'-  cannot  be  an  answer  to  all  the  allegations  in  the  fourth 

breach,  because  it  is  distinctly  confined  to  acts  done  previous 
to  the  29th  of  September^  1820.  With  respect  to  the  de- 
fendants' demnrTer>  it  is  perhaps  hardly  necessary  to  give  any 
decision^  because  the  aiidi  plan  is  altogether  bad;  but  as 
the  fenrth  plea  covered  the  whole  time  during  which  the 
plaintiflF  could  have  given  evidence  the  demnner  is  a  nul- 
lity. If  the  term  ezpieed  on  the  29th  ot  September,  1890, 
no  allegation  of  acts  done  after  that  period  could  operate  to 
extend  the  plaintiff's  r^ht  of  action.  The  plea  is  to  acts 
done  **  during  the  leaaed  tem^  «nd  therefore  it  embraces 
the  whole  term,  whatever  that  might  be,  and  a  demurrer 
to  the  residue  cannot  be  supported.  Upon  these  grounds 
the  demurrer  of  the  defendants  must  be  ovei^mled,  and  that 
of  the  plaintiff  allowed. 

HoLBOYD  and  BbsT|  Js.,  concurred  (e). 

Judgment  for  plaint^  on  demuirer  to  the  sixth 

plea;'  and  defendants'  demurrer    to  fourth 

breach  over>-ruIed. 

(a)  1  DoQ^f.  201.  (c)  Vide  1  Sannd.  S8.  n.  S.  3. 

(6)  1  Heiw  Bla.  5.  WUles,  30.  ft  12S. 


Catherinb  Greio  'o.  Richard  Talbot. 

^toMwajokS  -Debt  on  bond,  whereby  defendant,  ooe  WUUam  Mei^ 
and  sevend     tnan,  and  one  George  Moth,  became  jointly  and  severally 

penaf  som  of  bound  to  the  plaintiff  in  the  sum  of  1000/.  upon  the  con- 
lOOOi.  condi- « 

tiooed  for  the  perfomiaDce  of  an  award  to  be  made  on  or  before  the  Ist  Febnuay^ 
averred,  that  belore  that  time  expired,  the  partlea  to  the  bond,  by  deed-poU,  iodorwd 
on  the  back  of  the  bond,  agreed  to  give  the  arbitrators  further  time,  till  the  1st  Marckf 
to  make  their  award,  and  that  the  award  waa  accordinglf  made  within  the  enlai^ged  time, 
bnt  not  performed  bv  the  parties  against  whom  it  was  made :— Heidi  on  demurrer,  that 
debt  was  maiBtainabic  upon  the  bond. 


ORua 
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dition  folio wiiig;  munely^  thatif  i2«cZman  andJUTo^ ibould       ins. 

abide  and.  perform  the  award  of  J.  Cull,  T.Heaiher,  and 

D.  Mialb,  elected  aod  chosen  as  well  on  the  part  and  behalf 

of  Redman  and  Moth   as  of  the  plaintiff,  concerning  all     TAuev. 

matters  in  difference  between  theiD|  so  that  the  said  award 

should  be  made  by  the  arbitrators  on  or  before  the  1st  fe- 

htuary  nest  ensuing  the  date  thereof,  then  die  obligatiott 

to  be  Toid,  or  else  iemfun  in  force.    The  decUn^tion  then 

a?erred,  that  after  the  making  of.  the  said  writing  obligatory, 

vith  the  said  condition,  and  before  tbe  said  1st  Febrwary,  in 

the  condition  mentioned,  to  wit,  on  the  29th  January,  each 

of.  them,  the  said  Mednum^  MM,  and  the  ,said  defendant,, 

by  a  certain  deed-poll  under  hb  hand,  and  sealed  with  his 

seal,  indorsed  on  the  back  of  the  said  writbg  oUigMory, 

and  by  each  of  them  respectively,  then  and  there  deliTeied 

to  the  plaintiff,  and  the  plaintiff  by  her  cc^rtain  deed-poll, 

under  her  hand  and  sed,  bearing  date  the  day,  &c«  last 

aforesaid,  and  by  her  delivered  to  Redman  and  Moib  and  the 

defendant,  did,  for  themselves  respectively,  giv^  and  grant 

unto  the  said  arbitrators,  in  the  condition  of  the  said  writuig 

obligatoiy  mentioned,  further  time  for  making  their  award, 

of  and  xxHiceming  the  several  matters  by  the  said  condition 

of  the .  said  writing  obligatory  referred  to  them,  until  Ae 

1st  day  of  March  then  nest  en3tting,  so  that  they^  or  nny 

two  of  them,  made  their  award  on  or  before  that  day.    The 

dedaration  then,  averred,  an  acceptance  of  the  reference  by 

the  arbitrators,  and  that  before  the  1st  of  March,  to  wit,  on 

*the  26tb  of  February,  they  had  duly  nmde  and.  published 

their  award,  which  was  set  out..    Breach,  non-performance 

of  the  award  by  Redman  and  Moifu    Special  demurrer  to 

«tbe  declaration,  assigning  ibr  cause  principally,  that  the 

award  of  die  arUtratovs  was.  not  made  within  the  time 

limited  by  the  condition  of  the  bond,  and  joinder  m  da- 

•muner.  • 

•    Before  the  argument  on  these  pleadings  commeooed,  the 
Court  aiiggested   to  the  plaintiff's  counsel  the  proprie^ 
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182S.  bf  amending^  but  as  he  presebd  for  the  opioioh  of  tho 
Court  in  the  present  state  of  the  record,  he  was  allowed 
tJo  proceed. 


Or»o 


R.  Bayly  in  8u(>port  of  the  dedaration*  This  aetiou  is 
maintairiable  in  its  present  form  agaitfst  the  defendant  tjioogh 
he  stands  in  the  situation  of  a  surety.  The  dMeildfll\^ip«Bht 
be  Habloi  perhaps,  in  another  form  of  actiod  up^n  his  im- 
plied covenant,  but  it  is  suiScient  to' shew  that  he  ^i^  lij^ble 
in  debt  for  (he  penalty  of  the  bofid.  In  ord v /to  9fist{ua 
the  present  declaration  it  is  necessary  to  establish  t^ro  pro^ 
positions;  first,  that  a  condition  in  a  bond  or  other  portxii^ 
m^nt  which  is  executory,  may  be  defeated  or  alfenpd  by^^ 
other  condition  substituted  in  lieu  of  it,  by  ap^  yistrujw^ 
as  high  a  nature,  so  as  to  render  the  first  y^^9.^lN^^(%^J^ 
operative;  and,  second,  that  the  indorsemi^t  0{).^^^J^j|l^/^ 
this  caie  operates  as  a  new  defeasance,  (^x^iogu^¥f^:^b{Uy^. 
one  as  to  the  time  of  making  the  awarc^  aad  in  i>ou)t  of 
legal  effect  operating  exactly  as  if  all  the  terms  pf  |tne 
original  condition  to  which  it  idates  had  been  written  over 
again,  suBlUtuting  only  the  let  March  for  the  Ut  iFe^rwiryp 
as  the  time  within  which  the  award  should  be  made^  mih 
respect  to  the  first  point,  in  Co.  LitJ^S7  a.  it  is  said,  '^  that 
rents,  annuities,  conditi<fkis,  warranties,  and  such'  lilie,  Uiat 
be  inheritances  executory,  may  be  defeated  by  defeazance 
made  either  at  the  time,  or  any  time  after.  So  the  faw  is 
of  statutes,  recognizances,  obligations,  and  other  things 
executory/'  A  distinction  is  here  taken,  therefore,  between 
things  executoiy  and  things  vested,  a»  for  instai^e,  if  an 
estate  be  conveyed  with  a  defeasance,  to  make  it  void,  the 
defeasance  should  be  made  at  the  time  of  the  convciyance^ 
but  in  case  of  an  obl^ation,  with  a  condition,  which  is  only 
executory,  the  defeazance  may  be  made  at  the  same  or  at 
any  future  time.  In  Roll.  Jbr.  590,  D.  45,  and  in  Fin. 
Air.  tit.  Defeazance,  [D.]  2,  it  is  lud  down,  that  if  a  de- 
feazance of  a  statute  is  made,  a&d  after  that,  another  defea- 
zance be  made/  the  first  thereby  becomes '  void,  and  the 


teqond  only  is  U^  Icf ce«    In  Solford  r*  Andrem  (a),  it  it       )82a. 
jstatcd  tq  have  beeji  agreed  by  th^  Court  in  Easter,  8  /a<;*  1|      n-^/^^^ 
Ibat  a  payy  ()efea2ance  may  be  made  to  an  obligation  wikb  "'^ 

ponditioq,.  but  then  it  must  be  in  wriMng«  So, in  Hodg€$  r»  7ka%^^ 
fSjnith(fi),  it  vas  determined  in  an  action. of  debt  on- bondy  . 
4li&t  a  defeazance  by  indenture  made  subsequent  to  the  bon4 
to  whidi  it  related,  might  be  pleaded  in  bar^,  .  In  the  cas^ 
cf  Pardom  (c),  this  case  is  stated,  ''  ^.  was  bomif)  in  |i 
statute  o(  20lf  to  J3.;  B.  sued  execution,  and  tb^  jand 
ofui.  was  now  delivered  to^.in  execution^  till  he. should 
Jiave  levied  the  20/.  and  afterwards  B>  made  a  defeazaqce  t^ 
H(f.  by  indenture,  that  if  ^.  paid  him  8/.  at  a  certain  day, 
ihen  Che  recognizance,  viz.  the  statute  for  20/.  should  h^ 
TQid,  and  it. was  adjudged,  that  although  the  statute  wai| 
executed,  yet  the  defeazance  of  the  statute  was  suflScient.iii 
Jaw  to  defeat  as  well  the  statute,  as  the  execution  upon  it; 
for  the  statute  is  the  foondation  of  the  whole,  and  therefonei 
if  diat  is  defeated,,  all  that  is  built  upon  it  shall  be  d^fea^ 
;aI»o*''  It  is  also  laid  down  in  Shq^herd's  T<mchit0ne,  99S^ 
4hal,  "  if  one  make  a  lease  for  life  by  deed,  and  afterwardy 
by  another  deed,  grant  to  his  lessee,  that  be  shall  not  b^ 
Jmpeached  for  w^te,  this  is  a  good  discharge ;  and  if  the 
jeasee  afterwards  grant  by  deed  to  the  lesspr,  that  if  bd  flhaU 
bring  an  acting  of  waste  agapis^  the  lessee,  that  b^  will  not  / 

mi^e,  use,  nor  take  advantage  of  the  deed  of  dincbfnsi^^ 
jtbiq  is  ^  good  defeazance  of  the  flischarge ;  so  tl|at. hereby  U 
^aeems  that  a  defeazance  may  be.  of  a  defeazapc^,  ji^nd  one 
.defeasance  after  another,  and  regularly  the  last  shall  staqd/f 
J^Baylejf^  J*    There  is  no  doubt  pne  deed  may  control  an- 
other.}   These  therefore  are  authorities,  completely,  shewiiig 
that  one  condition  may  be  defeated  by  another  substituteci  if 
.Ifeu  of  it,  and  when  this  is  effected  by.  an  instrument  of  ep 
bigb  a  natur^,  the  first  condition  becomes  void,  and  tb^ 
jie^ond  only  shall  staqd^  If,  this  be  fully  established  as  a  rule 
^of  law,  then»  secondly,  it  follows  that  the  indorsement  upoq 
•the  bond  in  ^^e^tion  is  to  operate;as  the  condition  of^tl^je  hoqcL 
(c)  Moor,  5^5.  (b^  Cro.  "EtH.  6t3.  \c)  S  Rqp.  II. 
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iB3lSL  ^^  i>  ^'^  1^1*1  6^t  the  same  as  if  M  tbe  conditions  of  tM 
^^%^^  tioiid  had  been  written  over  again  upon  the  back  of  it,  al- 
'^'1^*'^  rfiottgh  the  only  alteration  is  the  substitution  of  a  different 
WAiM&tk  time  within  winch  the  award  shall  be  made.  As  to  this,  th^ 
case  of  Hvans  t.  Thomptenia),  is  expiesdy  in  point.  In 
that  case  the  parties,  by  indorsement  in  general  terms,  oh 
the  bbnds  for  submission  to  arbitration,  agreed,  that  the 
tittle  ifor  making  the  aWard  should  be  enlarged ;  and  Lord 
Btfetdfirough,  C.  J.  expressed  the  opinion  of  the  Court  to 
bt,  ^  thst  such  agreement  to  enlarge  the  dme  for  making 
the  award,  must  be  understood  as  by  reference,  virtually 
tncorporathig  in  itself  all  the  antecedent  agreements  between 
ftte  parties  relative  to  that  subject,  as  if  the  same  had  been 
formally  sfet  i^^rth  and  repeated  therein,  and  of  course  in- 
torporating  amongst  the  rest  the  ^jglreement  contained  in  the 
Condition  of  tbe  bond,  that  the  sobmission  to  arbitration 
should  be  made  a  rule  of  Court,  and  that  with  reference  to 
the  ehlai^ged  time  instead  of  the  time  originally  jBpeCi^ed 
in  the  condition  of  the  bond/'  There  i^  ho  dhitmction  llbe^ 
twisen  that  case  and  this,  and  consequently  the  indorsemem 
H^oh  Ibis  bond  incorporated  all  the  agreements  in  t^id  boncf, 
iBttbject  to  a  new  defeasance  as  to  the  time  within  whicti  the 
kwidrd  should  be  made.  Hie  award  having  been  made  with^ 
in  tlte  time  so  specified,  and  not  having  been  perlbrmifec), 
the  bond  consequently  becomes  forfated.  If  it  be  said  that 
tiiis  form  of  action  is  not  maintainable,  and  that  ibt  ^lainm 
must  aeek  her  remedy  in  an  action  of  covenant^  the  de- 
fendant wonld  become  liable  to  an  extent  not  originauy'coh* 
temphted  by  die  parties.  If  this  memorandum  does' 'not 
incorporate  all  the  conditions  and  agreements  between  the 
parties  in  the  origimd  bond,  then  it  must  be  construed. ifi' an 
afgi^ttient  by  which  the  parties  Innd  themselves  to  wha^a* 
^tent  the  award  shall  go.  This  defendant,  who  is  a  iners 
wuttj,  could  cmiy  be  liable  to  the  extent  of  106b/.'die 
fpenslty  of  the  bond,  but  if  he  is  to  be  liable  upon  the  inJ* 
fdied  tovenant,  he  might  be  answerable  to  the  amount  of 

(a)  a  East,  189. 
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$ibfl(S[>L  if  the  arbitnitors  should  think  fit  to  make  an  award  1823. 
fdr  sqcb  a  aiun ;  but  it  would  be  a  hanUhip  upon  the  de- 
fendant if  this  rough  meiponinduni,  npori  the  back  of  the 
deed»  should  be. held  to  do  any  thing  more  than  ii^orporate  X^u^iK 
ilkt  agreemeiitt  contained  h  the  original  bond.  It  OMist 
thersfbre  have  been  the  intention  ot  the  parties  that  th0 
bond  should  continue  in  force,  subjeot  to  the  new  defea* 
aaace  iudorsed  upon  it^  as  to  the  time  within  which  the 
awaird  should  be  made.  On  these  grounds  this  action  is 
BtaittCaioabJe,  and  the  plaintiff  is  entided  to  judgment. 

Cdrttr,  in  support  of  the  demurrer.  In  this  form  of 
iction  the  plaintiff  has  misconceived  her  remedy.  The  de* 
idaridion  assumes  to  rest  upon  the  breach  of  the  condition 
isf  tbe  original  bond,  which  has  never  in  fact  been  broken  \ 
whems  her  remedy,  if  any,  should  have  been  on  the  deed- 
Jpol),  for  not  performing  the  award  within  the  extended 
time.  !As  to  the  cases  which  have  been  cited,  they  only  go 
to  shew  that  an  agreement  under  seat*  may  be  varied  by  k 
subsequent  instrument  of  the  like  nature,  and  the  latter  shall 
1>e  operative ;  but  they  do  not  touch  upon  the  question  as 
to  the  form  of  action  which  may  be  maintained  upon  the 
aubstituted  instrument.  It  may  be  distinctly  admitted,  that 
kn  agreement  under  seali  may  be  discharged  or  altered  by 
to  instrument  of  die  same  description ;  but  in  such,  cases 
the  cause  of  action  arises  upon  die  subsequent,  and  not 
tipon  the  original  instrument.  In  the  cases  cited,  the  action 
arose  upon  the  original  instruments,  and  the  question  was^ 
whether  the  defendant  could  shew  any  Aing  by  which  the 
-mginal  mstrument  was  discharged ;  but  nothing  was  said  as 
to  what  rights  the  parties  had,  arising  out  of  the  new  defeat 
sance.  That  was  the  case  in  Hodges  v.  Smth.  In  that 
there  was  a  deed  of  covenant  which  operated  to  prevent  d^ 
p9xkf  from  suing  on  the  original  bond,  and  the  CouA 
Tightly  decided  diat  the  deed  of  covenant  had  that  effect, 
'ft  irnot  incumbent  on  Ihe  defendant  to  shew  that  thb 
•    •'  •  .  ;        F  F  2         «'.  .         '      .  > 
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1823.  )>laintiff  has  no  remedy  against  him ;  it  is  sufficient  for  fbit 
^"^^^^•^  present  argument  to  establish  that  this  is  not  the  propet 
^^^'^  remedy.  This  bond  is  not  capable  of  being  forfeited  by 
Tauoy.  any  thing  done  with  relation  to  the  deed-poll.  It  may  be 
.conceded  that  an  action  might  be  maintained  upon  the  deedi* 
poll/  for  not  performing  the  awardj  jf  made  within  th6  ex* 
tended  time ;  but  it  does  not  follow  that  an  tM:tio^  Would 
be  maintainable  on  the  bond.  The  bond  has  never  yet  been 
forfeited,  because  it  was  made  subjept  to  a  conditiqn  ^hick 
has  uQt  been  broken,  and  consequently  the  penalty  has  never 
become  a  debt  for  which  the  defendant  is  liable.^  llie^case 
Ipf  Brown  v;  Goldman  (a)  h  directly  in  poiqti  alll}ou||^i^;  U  is 
stated  by  Gibbs,  C.  J .  in  Thompsofi  y.Brovoni^),  thatthf 
ground  of  that  decision  was>  that  the  consent  to  ^lai|;e  the 
time  for  making  the  award,  was  by  paroF.  There  Lord 
Kenyan  took  this  distinction,  th^t  iilthough.  the  jfmniiS 
inigbt  have  ^ome  remedy,  he  hed  not  any  i;em^y  vpon  the 
jbond  by  which  the  defendant  bound  himself,  under  a  pinaltyj 
to  fibide  by  an  ayyard,,  if  made  within  a  given  Ume*.^TI)iis 
is  Hot  a  subistimted  Jbbnd  capabl^  of  bein^^  forfeit^  bv  ^y 
jthingiddqe^iyii^VefatJoii'to  the.dee^  Wn'en  an  aitera>^ 

tion  18  made  in  the  terms  of  the  condition,  ibe  jnght  qt 
bringing  the  action  upon  the^originol  bpim  js  forieited.t  kiere 


are 


two  contracts  under  ^em,  nnit.rthe  bopd, -and  then 
fjeedopou.     The  penalties,  of  the  bond  never  could  extend 
fm  award  made  under  a  new  agreement.* which  variea  me 
^me  witbin  which   the  awsrd  should  be  made,  ^^^PP^ 

all  action 'i!>rougat  upon  the  bond,  and  the  defendant,  after 

.     ^  ^     >  '     '  5.  *•  :  :    '       ^'     i-  «'^'  x^ntuit  i^oidtWdir 

setting  oiit  die  condition  on  ojer.  pleaded  that:  no  award 

.       >':>;^  ••-•..=    -;    '  V -'^V    *  ri  •  ^  IT1B7/S  Tiyd^ 

mfas  made,  it  is, clear  that  the  plaintiof  coul4  9Pt  reply'  ^ 

4h6  time  for  maykmg  tue  award  was  enlarged  hi  the  c 

DolL  ana  that  the  award  was    made  within  that  enlarged 

.•  .  •     \_!  :•  K  .'-'.'         u  i   i      '   I  ■'    ■    t  .,  ''^'^"^'^^  *  ^"VSt^" 
time  I  because  that  woi^ld  have  been  u  departure.    Thu, 

therefore,  is  the  plaiotiQT^s  difficulty,  because  i^  pleading.she 

,  undertakes  to  shew  that  the  defendant  iswiihin'^e  strict 

4ef  ter  of  (he  original  bond*    Bi^t  this  bond  has  been  dter^fi 

(a)  3  T.  R.  592,  a.  (ft)  7  Tavat.  S5et 
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by  something  else,  which  does  not  shew  that  the  bond  fink 
been  forfeited.  The  case  of  Evans  v.  Thompson  does  not 
conclude  thii^  because  that  was  decided  upon  a  motion  for  an 
attacAment*  '  U  bad  nothing  to  do  as  to  the  forjn  of  aotion 
to  whicn  tbe  plaintiff  must  have  resorted,  bad  he  sought 
Boch  a  remedy.  On  these  grounds  the  defemdant  is  at  least 
Aot  tiabfe  in  this  form  of  action.. 


u   1  >. 


-consitj 


"jBtayty^  in  reply^  was  stopped  by  the  Court. 

Batlkt,  X~When  first  this  case  was  presented  to  mjr 

dnsid^iralion/l'^s'not  so  satisfied  with  the  ib|[m  of  the 

record  as  i  fi'ave  been  by  the  argument  and  the  cases  cited 

•by  snLT.  BiUily  ;  and  on  that  cround  it  was  1  suggested  the 

^propriety  of  i^troddcitig  an  amendment  into  the  declaration, 

Wbicb  I  atill  mint[  might  bave  been   introduced  with,  ad- 

.vantage«    ciit  looking  '^t*^  the  declaratvoa  as  it  stands,  and 

refefrii^  to  ttie  authorities  quoted,  I  am  satisfied  tl\e  plaintiff 

1^  entitled  to  recover.    .This  is  an  acuon,  in  substance  upon 

'the  bono,  and  nmess  the  plaintiff  can  recover  upon  it^  she 

•cannot  recover  at  alh     The  bond  was  originally  eondi* 

'.tionea  lor  w  perfornyvice  of  aa  award  to  be  n^ade  on  or 

:beiore  t^e  Ist  of  February^    '^o  award  was  made  within 

.tliat  timeJ  put  llyeiTore  the  1st  o(  February,  and  while  the 

f  bond  continue^  to  be  in  force,  there  was  an  agreement  by 

t<lee<r, '^Signed,  and  spaJed  by  each  and  every  of  the  partiea 

^  vrti^  bad  been  jiamed  in  the  bond,  by  which  they  gave  to  the 

.au*DUiStors  further  time,  until  the  1st  otMarch^  for  making 

•  their  award  of  and  cop^emmg  the  several  matters  referred 
-  to  uem  by  tne  bond* '  The  'question  is^  what  is  tibe  legal 
^^fiect^oi  t^at  second  deed  i  Is  thie  legal  effect  of  k  merely 

•  ^o'bve  a  remedy  upon  that  second  deed  Uself,  or  is  it  in  sub* 
'satsince,  to  vary  the  day  specified  in  th^  conqitioo  of  the  boiid 

.os'^i^  orjgiiially  stood,^and  to  iutroduce  in  substance  and 
J  legal  elflrec^,  into-  the  4:ohcfition  of  tHe  bond,  the  extended 
vperioil  jo{  tima  foi^  making-  the-  a^^^d  I   -Hie  word^*  c^rtwnty 
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4829L       imt>brt,  as  fkr  a^  Mre  dm  collect  the  intentimi  of  thb  partieti 
^'^^^'^       that  the  plaintiff  and  all  the  other  partie^i  were  to  be  put 
^^l]^        eiactljin  the  tame  situation  as  if  the  Ui  of  Match  had 
i'ALBor.      iieen  originally  introduced  into  the  condition  for  thfc  fint 
titne>  as  the  |>eriod  within  ^hich  the  arbitratocs  were  lo 
jnake  tfaefar  award. '  The  authorities  cit6d  in  argument  by 
'Mr.  Bayly,  shew  most  clearly  that  deeds  or  deflehzinces 
may  be  altered  or  varied,  by  instruments  of  the  like  na* 
ture.    This  was  Oiiglnally  a  bond  with,  i  defeazance  faf  a 
specific  import.    The  effect  of  the  subsequent  instrument 
«s  to  introduce  a  Tanation  int6  the  temis  bf  that  defeazance^ 
atid  the  question  Is,  whether  that  variation  destroys  altOgedwr 
*the  bond  to  which  the  defeasance  was  littachied|  and  sob- 
etitutes  a  totdly  new  and  tndependeiit  agreemtot  of  re- 
.ference,  dr  cdntbues  the  bond,  subject  to  die  variatioii 
which  th^  second  deed  introduces  into  the  Aefeaianee  ?  I 
am  satisfied  that  it  was  ttie  intention  of  the  partite  h 
should  have  the  htter  effect,  and  to  leave  the  bond  subsbt- 
.ing)  subject  to  the  variation  of  the  defeasance  oidy,  if  by 
law  it  can  have  that  effect;    The  defendant  in  Aii  ttak,  as 
Air  as  I  ban  cblleot  from  the  bdhd  add  tfie  award,  vrnk  only 
a  surety ;  for  I  observe  by  the  conifitiott  of  dlb  Mnfl,  Ihat 
.the  arbitrator  on  one  side  is  to  be  named  by  Jteefimm'MU 
Moih,  and  the  aAitrator  on  the  olheir,  by  the  phutitSl 
Now  1  cannot  collect  diat  the  right  of  nominatite  could  be 
earercised  by  two  parties,  unless  the  question  in  diilSelrente 
had  or^nated  between  those  twof;  and  the  awaid  prbcefeds 
,  on  that  notion.'    1  know  of  no  legal  principle  which  aiys, 
.  that  a  second  deied  may  not  be  construed  is  Its  6pefaliuu  to 
limit  die  extent  of  a  preceding  defeataac^,  leaving  Iht  ob- 
ligatory part  of  the  bond  itself  «mchiinged«     The  caae  #f 
•  Brown  V.  Gooiman  does  toot  miKtate  against  the  idea,  that 
the  setodd  mstrUment,  if  it  varies  the  defeazaate  only,  may 
not  be  confined  to  thut  operation.    In  that  dM  Um  declaim* 
tion-  stated,  generally,  dut  Ae  time  for  makbg  the  ivraid 
..  bad  been  enlarged  by  agreement.     Now  it:  is  SK>t  eve^y 


of  j«VMpneiit  ^Mdk  will  oMtisu^  die  re«M^  m 
^tlfe  b«ttd^  to  IbiHigh  k  Qwgr  b^  iicrt^d  lo  foiarce  die  tme 
>%  iiui^iiig  the  awwl,  yei  MQltftf  die  agreemefa  m  by  deed, 
.#t:.CMitiot€ofiUm6  die  c^peradoe  «Mrvafy:die  fiffeol  cif  d^e  -^au^'^* 
iFf>fft#ni  deed*  Wbet  e  party  ^m^B,  m  pJbsidiagi  is  to  he 
,|ihiD  mQH  elsQog^jr  n$um  hiiiMtff  jand  if  anijr  »n^  epcnes 
.^  /cqowiit  will  da>  a^  in  hia  declaralieii  die  plaiedff  delis 
49Qi  dviw  diet  it  je  diat  specjesp  but  sMes  generally  dmt  it 
was  ^/^fimimf,  it  is  19  be  lak^  agaivst.hi^i^.tbat  k  wap  wit 
that  Bojt  of  oqosi^  viiieb  would,  have  Ae  effect  of  eontiw- 
i^f  tfa^  .opeiptiap  of  die  prececUegdeed*  lo  odier  words* 
ifaoenaeiit.bf  deed.ie4heoiiIjriiiode  hj  which  a  parfycap 
fBaMMw  the  obligatiw.of  the  bond,  mdeeahe  aUcges  that 
it  was^fndbi  a  coneent,.  be  jnaat  fiul.  The  caae  of  Brmm  r. 
.Goa4bvm#  dierefore»  could. not  be  decided  ia  any  edwr  wiagr 
di|p..i^  was,  bfpau^e  there  die  plaintiif  bad  Wy  allseed 
Ceqf rally  tbsit  tbeije  was  a  cooseet.  That  jipigbt  hmt  been 
M  tHifcl  consort,  and  though  sach  a  consent  ivight  give 
iSi ,  ia|i|\edy  JSnr  the  byvacb  of  a  parol  oontraot,  yet  it 
W9idd  giffc;.  w  xamiijfm  tbe.bmd.  The.;pfeieiit  is.  die 
iOf^^^  0^  9filai|gqnicsil.  of  jtbe  time  I9  deed*  aad  1  think 
Jlbei^t^  jAMvffi$.r..Thamp9im  is  an  eairencfy  strong 
^Ifil^tfiiif9^  apd  lan,.  anilihiviiir  in  ^dint  upon  .die.  eutgept.  In 
4Jhtttff*^«<i>»^  hadrbeeo  an  fereemait  b)[  bond  io  jabmit  4o 
fn^{j|l^tKin4  .,  Xiie  aabmission  was  |ta  be  nuuie  a.  ndn  of 
tfi^mHb  .t^ftfs  dnit  dMsaams  .an  iqdoneaMSit  npon  she 
,.bm4cf  V  which,  die  patties  oansented  diet  die  dase.fcr 
^a^A^g  die.awardishould  be  enlarged.  Nothing  was  said  in 
>tbe>>j»docasnientinfanttt4beJmfaniissina  being  ^nadea  vule  of 
:Cpf|r|»  ^1  ^mth  dtti  die.  time.shoi^  be  enlaced.  Tbe 
M^i^:}m»  made.witfaia.' the  enlarged  idme^.but  ootneilhki 
«din.4ipieiiientiooed.in  die  conlsdon  cf.thebnnd.  Tbnae 
«nraa.w  j^ppfinataoo  io.  make,  tbe  dsst^subsnission,  andnho 
•dmtindprsffnent.mlse  ofGonrt  Tlien  f eUowsd  m  medon 
,nn  dm  part  .of  tbe  defendant,  to  confine  die  rule  of  Covrt 
-40it|ie  dcst  snfainiasbn ;  and  if  he^had  succeeded,  aH  remedy 
iby  attttdnnent  would  have  been  iafcen  away  from  dw  piainui; 


.1^88.      'beOttiiM  the  defemknt  could*  notlisre  been  gtiih3f<»r  liijr 
^^ooumpt  under  the  original  submission ;  but  the  Cmnrt' heM» 


QRKta 
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V.  Ifaat  the  indorwmentby  deed  had  the  l^al  effect  of  virtually 

JncorpdratiDg  and  specially  repeating*  «vefy  thing  sud  in 'the 

originnl  .bond  of  submission.    The-  only  di flbreace  b^tweisli 

that  case  and  thi»  is,  that  there  the  Court  were  of  opmMl, 

that  the  enhrgemtot  being  made  in  general  termSy  virtnaHy  bb^ 

•""cofporated  all  the  other  terms  into  the  enlargement,  andgai% 

^  liany  d  remedy  by  attachment,  for  •which  there  had^  bMk 

-no  teipresB  stipulation.     Here  it  is  dear  that  the  deed  poH 

.inoofporaftes  m  it  all  the  terms  of  the  ongitial  oondkie^,  and 

gives  n  remedy  upon  the  bond.    I  <:an  haidly  setfwtb mhsl 

.irieirdundefendant  «ottld  have  signerf4he  deed iart enlarging 

.likb  time  for  making  the  award,  escept  for  the  purpiase^'  of 

contiaiung  his  obligation  for  the  penalty  of  <tho.  bond.    If 

Aet  had  ant  been  the  intention  of  the  paitiea^  why  .dtd.^tfiey 

•frame  their*  agreement  in  these  temis  i    It  would  buro  been 

"easy  fordKm>to>  enter  into  a  new  agreeuMotby  deed^^nndm 

ha»  ihnnedJtheir<sidmnmion  in*nnDtheriiftnniiev»i'jl4QanpsM 

no masatttfer ithn dittiaelson^eken idargnmnntt  •[ •  Bieai(ltadjr 

umhustaiifl  Umt.Uw  efibot  ef  thewloB^efneqf^iby^UtMHma 

toncomiimd  ^(ben4iwUiiilSi  original  ^enaJiy,i<mr|sAisk 

odytah  torittaii^imnd  gixtfiBt  thntrafaedy  wh|tii^lfce,phnnliff 

vta»aBDiUed  ibsMipav^^lba  1^^il0Abn.^J^fMp9(kf»»fm•fl 

nrnqsatfefieajeibaroliie-  plainfiff 

•be*d,L)andiiiiit  tfae^preaant  acttottis  tnaJntnimbky  aoAoon* 
eeqiMnfly^rife  demumer  mnst-be  ovcr*ruled.    . .   .  m^j,  > .., 

.nHoiitOffOi  J.«^I  am  of  4>piniom»  that^aeciianiis  oawi* 
lamabl^imiflhe  >|K>«dr  onfer  tthe'icircnmstance»sti>edjfasAe 
<deQlaniti(ni.^j  Thttkend  wHs  onginallyiiOonditbnBd  liROi^ha 
peif(Mianto>iifij0it>idaar^i  if  matjje  withbi'  m  gineai-^Mma. 
:PmiiaM  fteithiijenpiflittoiiroexthattime^  enotheftiagveaannt 
tmdspfkapfbfnmlstald  was  ^nlenM  imev  «vAembyitfae>firnas 
gftm^kftdr^anfedMilotlie  ari>ttra«iars  i^rtbeptime;  far  makam 
ibeiriMrardg  >.Tba  effect  of.  diat  was  notnserely an  agreo- 
;inant  to  abide  by  the  award,  which  should  be  made  within 


Itiit  specific  licne,  hut  I  think  it  operated  a^  a  ▼amtioil  of  ibsd! 
ike  original  condition  of  the  bond,  and  that  it  must  be  taken  ^^v-^ 
fohave  been  so  intended  from  iCi  itnpoit.  From  the  cases  <*»»««^ 
cited  i&  irgumenA,  there  is  no  doubt  that  a  former  deed  ma^  tAJMoti 
h&  altered  by  »  subsequent  deed,  and  that  the  same  ruto 
•ppUealo'  defeazaoices. '  ^is  appears  clear  from  Co.  lAh 
sir  a,  and  8hipkerf$  liti^sione,  596:  The  first  of  these 
vulboritie!^  shews,  that  a»  i^bligation  may  he  defeated  by  « 
dieferfzMMie  viade  either  it  the  time  trhen  the  obligation  ii 
cxeculedi  or  at  any  time  after;  and  the  second  establisbesi 
that  where  •  severai^  defeasances  are  made  at  different  timds'^ 
^'last^haH  *tand.  Hiere  is  a  distmction  between  %  matter 
fkat  ba#  beM  executed,  aa  iw  die  case  of  a  feoflfment  ef 
landy  Md  e  matter^  ^icb  b  merely  executory,  as  in-  tb^ 
Vase  Uif  ^  *bond.  <  In  the  one,  the  estate  h  ^resled  hk 
the  feoffee,  ^nd*  therefore  a  lobseqttene  conditioit  is  void^ 
knd '  in  vthb  other  the  cenditioii  may  be  defeated  by  an 
MHtramMAt'bfas  b^h  a  natnae,  ahhoogli  notwecutednt 
ibe'eaaMl  um^iwMa  die'  bond«  •  Theretere^  if  these  is  ori*- 
gimdlf md deABnaMce- io  »  baiid,aMl anodier ia afterwards 
ii—lii^i  rMi^gtTgiadfidbfiKBBanoe  becomes  void,  and  die  second 
AM^dspMt*  /iiesety  ae  a.»  metier  of  agiMeient^  but  aaa  da* 
^peilbUk(\m  to^operate  inilead  of  iheSoraier  defease 
'if/I1iie'jHunlfiei»  deariy  esuUislied^  widi  ^femce  t# 
iMMdiu  itld^Aiataltotdieeiigiaal  defeaaancewaafordiepcpi' 
fsNnalkee  of  the  award,  to  be  nwdewiihiii  alimilad  dajl 
'The  subsequent  agreement  is  only  to  give  a  further  time,  in 
«ddidoa  to  that  which  waa  mentioned .  in  the  original  defea»- 
Mni  wlMh«y  kwrnUght  be  dowe.  Now  if.  diiit  ia  te  be 
«dasidered>  ^aa  aettea  war  aserely  of  fresk  agroament,  but  aa 
mil^iogt  hod  iiiiawding  to.mry  die  eaacKtiaii/as  I  thisk  it 
isy '  Aew  the  bond,  though  origindly  caiidiliolried  fba  the  par* 
fomiance  of  an  award  to  be  made  before  the  let  Fehruary, 
•jiat  hmmo^.  Of  aeeessily  subject  to  a  daf<daaote,  apffica- 
JMa  iloi  aO/  award  lo  be  nwde  6a  or  before  the  latJUerdk; 
Isr  aa  #  defeftaanoe.  auiy  be.  made  at  a  anhtoequent  tiilie^  or 


«D9  defe9«k«c9  m9j  be  nHerecl  bj  miaihv,  cr 
for  another,  by  an  kistriMnent  of  aa  high  a  nature;  it  f0Uow% 
Grj^o.  that  wfacr^  tte  terms  of  a  defiMizaiica  are  ao  alta:«d,  ibf 
'f^iwMf  flteratioii  laay  be  conaid^ped  a«  4  siibatitotiM  Av  tbe  cofo 
vaapoBdiag  iMfft  in  fbe  originalflafeaaaaca*  Sii|ip«aa  the  ym 
^Measeal  oa  this  inatnunaBt  im$  not  nfanad'atatt  Id  ftlv 
ferflwr  defeaaaaee,  ]mt  had  atat^d  that  the  bcMid  waa  to  I19 
Toid«  upon  the  parfonnsaice  9£  9»  a^mMrd  by  dbe  aaoM  arir 
Mtratora,  mthpi  the'  exteadad  time,  tlnr^  4b  w  doubts  mlh 
jBOfdng  to  ShepkmTs  S'^mhl^ne,  that  theMbaeiitt^iitivoidd 
)h»#ie  ooiidiliO%  aad  aot  the  fomea^  I  ihiafc  tba  ittdoiwk 
foesl  upon  the  deed,  ebarfy  ahewa,  ifaat  the  piitiaatiMreiir 
intended  to  sMbatitiite  one  eonditioa  Sm  the  oiIibiv  tnd  ia 
ffgrthatdiia  should  be' the  coodttton  on  whicb  the  bond 
AmM  -be  vdid,  laateaA  of  die*  fora^r.  I  Ukenna6Mfind  it 
;taid  in  a  ease  fvom  CoHAaip,  refetred  l»  by  Load  Chiil 
Baran  Coa^  in  hie  IK^^  tit>  jD^iMnin»a(R>tt>»  thai 
nn  obligation  maf  'be  defealed  Iqra  *4aCsaaanae;  after  Ifae 
«endl6on  broke Qj  ai  weK  as  befdi««  So  Aat  asfn^^ne  me 
«^i»  jttdge,  if  the  eobditiolfr  had  been  bmbeny  tbfeie  tbi^ 
fetilt  be  t  defeaaanee  operatitig  upon  'tfie'bdM^  4tollkhffim- 
Mted.  The  cNise  of  JIman  ▼#  Go^iteaif  iMi^  ^I'  Hitk^ 
jightl^  derided,  because  it  did  not  af^iefir,  Anftii^Mnannk 
«e  eniaiige  the  time  wia  by  deed  f  dnd  AaleAMke,' Y'  thb  Mn- 
ecatuviis  tlotbydeed,  hit  1>y parol  My,  or  Aml^irilbMi* tfi^ 
Jhttr  conaidefred  pa^ol,  it'irooM  not  hi  its  k^tuflUtt,  Tary 
itbe  t»n£tito  of  the  bond.  Id  that  respect  Ant  enae  tb 
^thtltltsh'abfe  frbm  this,  becawse  bert^  ibe  attdrniiob  df  fbe 
"titiie  was  by  an  insthiment  bf  asl%|h  anatuiteib  tbebond, 
^d  tODsequendy  itf  to  be  considered  as  a  substituted  dtfeafr- 
nnte.  '  flbr  thsae  itnMtts  I  am  of  opiniikrtfaai  the  plaintiff 
^ia  entHled' to  ^dgntent  !'  .  »       '^*  . 

fiB8f,-J;^^  km  6f  llicreame  opinion.  The  fiMM  di|- 
;i9bsed  <Ai'thistecovd  ^ai«  Aortly  thedec^The  tlefeddantby 
lAc  bolid,  w^ich  be  eieduted/  binds  Unneif  to  aland  iie 
and  abide  by  the  award  to  be  made  by  certain  arbitrators. 


Mici^iBMMH  -Tapttv^-froprvr^  mtm,  iv. 

Il  wu  found  iacoavmieBt  or  impracticable  for  tbe  arbitratotf      ^<^  ^"^ 

Oaub 
to  make  their  avaid  withia  tbat  timey  «nd  therefore  thf       *   «. 

pleiatiff  end  4efefi4e«4  a^reed^  hjr  deed^  to  cideige  tjbe  tuHe      TA)M^ 

IQ  the  MJtftfft&ririthitt  which  time  the  :aWMrdjie  in  fart 

pe4i,  and  the  «oaditM>ii  haviiig  hewhrohimi.  tli0.que$liei| 

ia^wbetiier  this  aetiea  is  MiiiilainaUlB..   It  ift  adtnitlodiy 

Vku  GiuUr^  that  ^ene  jp^es  4»r  ictios  nig)it.  im  mmk' 

flitted  i>y  the  pfauqtii^  bel  be  ioaiata  that  aha  ea»lBt.e»ppeit 

tfcft  pieeeirt,  wUcb  ia«Baelia»^dtf)t    He  aay^  Itetf 

•aartia»ea>heaaaintMiiedataU»kaiMthhfoiBipl<ipeii 

|be  iaat  hMtnunenl^  and  net  iyeft  the  arigiaal  bead,  or 

»pqB  ht>th  united.    I  «%  h»«e«ierf  «f  •pinioa^  thai  Jthfc 

iia^mmmimm  her  Miott  ufioo  ihet.  enginalbo^d^ 

•the  jdaiaMmee  haa  beea  hlterad;  aad  1 

fhiricaoootbiefhhiiireUkpQwiipriiieipleof  lawapplioaMa 

M  hMdv  MBMlyi  that  the  jdahitiff^  tfie  obligee,  does  sot 

flrail.hc^f  oflkedafteBaBce.    ThedeEBanuK:*  is  pdylft 

jMtnuAiher  lif^tf,  ^nd  to  five  m  dtfskm  to  theactiaa  uiiAsr 

4|Nrtiai^'WcumUiiMw.    TSif.  hMd  Bdaains  ^pialiared,.  ah- 

tIriTiirfi  ibir  dafwiaiim  has  haim  ^^riwL    TfaBlelteniliOB.ef 

ItlMjdj^fea^Mpcp  .ia  Mjr  t^  ilQpeiie  m  aaMnBtiai  n^athe 

tim^-fk  wAt;  hut  her  ijghit  to/thii  panel  part  bf  tisa  biMi 

l^mmft^^mm^'mMlfoTQB^    it  eppeakaJome^  the^io, 

.flfcqiH^.itfi  )be.i«rt  #i9iiaiple  of  .Ikw^appbmhle  to 

jthat  1^  iurt^oo  is.  praporly.bcoiaght..  The  bend 

ita/ppcind  prii9ciple»  the  ^efenztocebiBiiigeily.Cpr.tbepoi^ 

poaa  of  «^tittioip{  tha  pUntiff  as.  H  the  time:  watbm  whaA 

/i|»etstviU  assan  b^  pght.    That  ptioaipte  i&|Mfaf tly  deai^ 

ynriim^  .tl^  aMistao^of^^y  cases;  bar  iij|4>eai«  tokip^ 

,tbf«,.|iie.authpn«ifB  i^teiml  to  fay Mf.JSaji^Ms  dhpisitrh; 

1  allude  pavticulariy.  to  the  casb  cf  Mf^ni  Yi^JifdNfm^k 

m  ^ch  it  is  stated  to  have  heap  lyead  by  the  Ofttt^  tfait 

,f  iMULfie^NiaelMe  iMir  be  oiadoiaollobligMieiik'  iiitbiee» 

fditiop,  bu^  tliw  Jt  n»Mt  be  il^.  writiqg^  .A.miM  defeaadaoa 

I ...  r .  ^|iOJ^iBDr».drf  ^ :  ^-v  .  .^   c;.;.it 


'VS^       Hm)  oMigafibn  continues  the  sBXoe^  and  the  onty'^iflK^renM 

^■^^iljf^       iff,  that  the  hiew  defeazance  operated  instead  of  the*ol(l«     It 

"' .  y      h  tmpoMible  tie  Cotirt  in' thfit  case  coold hoM  this  hngmgfi 

Ymo^.      ^tfaout  being  of  opinion  iliat'8uc)i''afi  altWation  m*^  de-* 

ftataliGe  cotdd  have  no  eff^t  upon  the  obligatioii  of  thtf 

bond*  "^tiOs  iiAlleatift^  df  t^^t  is,  that  the  party  may  Me  upona 

the  old  iostvumanty.  imt  his  right  to  sue  is  controlled  by 

ihe  new  defeazanoe.     In  Rabrytbr.  590/  D.  45,  it  iasnd, 

Aat  if  a  defeasance  of  a  statute  be  made,  and  after  another 

liefeazancc  is  madey  thie  first  defeazance  ia  void  thereby,  and 

Ae  ateond  only  is  in  force.    That  means  a  defeasuice^v 

the^firsi  bond,  and  not  anear^ej^iaiKte 


.  rj  m'^.:Mlt*a^neIyiiriittstrame&tcotitfoning&e  oM'bU^.^It1)^ 
::^X:Z^^^'^  at  it' was,  ^nd  the  ri^t'cif  ^M  ^"^ma 
'TAu'  ;.'^  'i^Mutia'adH  in  fliU  foit^e,  tfecka^^  tftl  llefl4tfi»iHMIy 
<<  rj.t  i'/4i|fockeit<Mth'^fel^eaci^  ^bp4a^M 

*»  '^^   • •-l£fii«y>«dt^t  fliis  dlltihcti«iti^4^ 


,a      4W«i«iitt»(K»di«bd  oti  tid)  ^iiito«'«^'iKfi(id8fil?''»neS^ 


■tO.II, 


'a.<.K-.  ...  .  ^nmmgii»  Urn  wtt  JdWHtoctf Witefc-'^m'  ihy|iBSin»<> 

tUfiUit  '4eMis  «r  tfa«rft>rtaer'«kMiiefit}<^itoi>^ 
tfM<«liiiHi^;  tfMcii(!^ib«  tote  M'if  ^il<  dio^  tofa»<Witft 
«pia  rapMtad.  ^  Ill«ii  it  m  said,  tbH^'tllft  'jjlMfMHT  i(&"n6 
iifht  to«ie  h^ra,  bemuse  there  is  no  nkmey  awtrded  to  ha*. 
.11ui4pWiHiil»<Mt  >>«in^'«p6oitlM)  aWer4l6P>tfc(»  %flK)jrib^, 

Ikk^  VtOOt,  i^Mah^  MfcttiW  tb  DM  i2«^  jthc^tikrfbrtbtfMi^ WAe 
«M»^*>  TstAMM'ttbkt  moD^  ii{  ttltfaD«feiri^"W'P», 
oMkM  M  Mtotoctf  to  tiA  di»teittirt;$'  ff  m'fXAtH'im 
•Md  lifMHi  (tiMi'.i(<riW>  lUnr  ilMJ  olj^dM  tt^taMf 'li^id'^tiiiia 
lBor»  sjttoioui,  l^ut  the.pUintiff'wfs  for  the  peoelty  whick 


MICHASI^MAS  ;TS|tJM|^  fftllfKytH:  ^^SO,  IT.  4{j% 

the  defepdapt  expressly  stipolates  ^ball  be  pi^id  to  beri*      ^^Sf/f^ 
iQ  cboaeqaeocf  pf  ooa-performaDce  of  the  award,..    I  am;     ^O^^^^ 
l)ierefore  of  opinion*  that,  there  is  no  foundatioii  /or  tbe^. 
objecUon  jaised  bj  this  specifd  dem  ,,         '  .j  ■  \ 


Til  no 


Judgmmt  fpr  die  plaintiff.. 


.'Mi^.  t     ^  parte  Xohn  SMltH.  '     '     THf^Uy, 

I^^q^YJ^Cl^lPN  on  tb^  A&Geo.  3.  c.  \%\.9. 7*  for faptyf^i  A conTietkm 
ing^^nd^pnyejfiqg  foreign  spirits^    TJie  conviction.  b^H^t  J"tn.^.fsr 
retiirne^,ptq  ^b  Court  by  certiorari*  stated*  diat  on,  tic  ^*"yf»f"g* 
%\^tiorij^^jiift^^ol^n'Smiih  bad  jbeen  duly  coqvipted  before  reica  bfaady 
^%A\^M^V^  |»riflg  on.  &c.  jBt^  &9^  (be  the  wd;J«^  |ai«gcd  tob? 
tl^en,aiid.#biK  l^eiog  a  sulgect;  of  his  pineAeQ|^.]yfi|)es^#  •^^  iWlwS  f# 
l^eiiv.f  peam^fi  cpseaCiivig  nan)  \fifiV^i^^9^^smS3^p»i^fi|^^ 
^^^WftmtUf^i  awsting  ip  )^  qiCVIWC  WW  Wl)  Mn«qW^  bcinc  comaiit. 

V^fi9%^f^}»f.^^^'  ^}^X9^^  *eHr»d.  Iber^ilUlbjWfc^  U  towiie*^^^ 

PvlV|fSfiBfe«Brtf  V»l  W«JW^«»  ^jm^^^'^^lf»^Mttlim''  forfeiture. 
^J^ci^^p^S^  h«^  b^n^  d«ly  ppr<»jcd  ^be%^j4f^Jutrt^e»ifli|'. 
tb^fH«Vftft?fr6W#^?W^«|rJ  cpncliwli^g  ||#b(iM4fill^» 
^t,^9dlW?  /^y  Wiiifty  iW*  c|?feiKfrK.I^<<;HtlftirtKd^Mm 

«<^iiirarVip  f  *«  ef v'oe^^iffii'aiMi  4fifetf>9HivM^f»bk 

€«ngfi^,,{^^^ai)}i^  %eiga. Jirap<^  ^.if  wi^gm»  W^^Mf 
und^fi  t^t  a^  oc  s|ny  li^ivpr,  act  arelaum  I9  tM^  rw!(|put>fi|f 
customs  or  excise."    The  offence  described  on  the  face  of 


^^       tk'e  (ioikviction  is,  tbe  caiirying  and  conveyidg  a  quantity  of 

^f?VjVi      bhirtdy  '^  fiable  to  forfeiture  ;'•  but  it  does  not  state  any 

Jow  SauiH*  ^^liiidPo^  forfeiture,  nor  doea  it  refer  t6  any  law  or  statute' 

by  which,,  under  the  circumstances  described,  it  would  be' 

forfeitable.    It  is  quite  consistent  with  this  conviction  that 

the'^aii^ibg  and'  conveying  alleged  was  an  innocent  act«  or, 

at  all  events,  that  it  was  not  punishable  under  any  act  re* 

lating  to  smuggling.    The  cof  ittion  therefore  is  bad;  fiis^ 

for  not  shewing  that  the  carriage  and  conveyance   stated 

ivas  against  the  fo^  of  pome  specified  fff ^ute  relating  to 

\         .      smuggling;   and,   second,  in  not  shewing  that  the  braadv 

'    '        '  '  iCmIF  was  liable  lo*  forfeiture  by  any  statute  relating  to  the 

1  .  .  >  menne  of  customs  or  excise. 

'  Copley f  S.  O.,  control.    It  is  quite  clear  that  if  the  con^ 
▼iction  had  said,  that  the  brandy  was  liable  to  forfeituie 
,  *  '*  Wkiir  the  acts  relating  to  the  revenue  of  customs  and  ex-* 

<W,^  it  would  Be^lfree  froin  objection.  The  question  then' 
ii^  ^^fliether  the  conviction  in  its  pre^nt  form  is  not  eqniva-^ 
lent  to  'ftiftt  s^tiement.  Hie  description  of  the  offence  is* 
inkaviiig  been  found  carrying  and  cbnveymg  ^  seven  galiontf 
olT  brandy  in  two  casks,  caHed  *balf-ankers,'  then  and  there- 
tiilgectand  liable  to  forfeitore,  the  said  offence  feeing  !bj 
him  committed  against  the  provisions  of  the  acts  of  parlia-^ 
ment  made  and  passed  far  the  precention  of  tmuggiing/*. 
That  statement  is  Univalent  to  "  acts  relating  to  the  revenn^ 
of  customs  and  excise.^  The  brandy  must  be  liable^' tp  for- 
Mture  under  some  act  relating  to  the  revenue  of  customs'  oi^ 
excise.  It  is  so  stated  to  be;  for  the' offence  is  aaid  to  ba^ 
committed  against  the  acts  for  the  prevention  of  sduggling, 
find  cbhsec^uen^  against  the  acts  relating  fo  the  Revenue  of 
customs  or  excisq.  But  the  statement  of  the  ftct  that,  Ae 
brandy  was  carried  and  conveyed  inhalf-ankers,  clearljjr  shews 
&at  it  was  liable  to  forfeiture  under  the  atatutes  for  me  pre* 
mention  of  smuggling ;  -and  it  is  quite  unnecessary  to  spetif^ 
ttfider^what  particular  statute  it  was  forfeitable.  ^ 


-:  AmkoTT,  C.  J.-^I  HOI  of  opinimi  tli«t  tku  omim^tion  U       f^^^* 

ba4  ia  fornii  and  miist  be  quashed*    The  general  mie  as  to      gg^L^ 

teofictioiis  is,  that  the  specific  fact  \Addk  forms  the  ground  Jomi  ftaitm 

<if  forfeitare  should  be  stAted,  ni  ^n-der  diat  the  Court  may 

see  that  the  penalty  has  been  property  fanposed,  and  be 

quite  swre  th^t  die  cofmiting  Justice  has  not  misUkeii  the 

law.    If  the  cqnvicCioii  had  stated  the  circumstances  under 

which  the  brandy  was  importecf,  that  it  was  imported  ik  a 

certmn  manner^  in  cbAb  of  a  certain  sise,  which  was  cpntraiy 

to  law,  we  should  then  Jlumt  that  the  carriage  of  it  en 

land  in  such  casks  would  render  it  liable  to  forfeiture ;  but 

carrying  and  cpnyeying  brandy  on  land  may  reader  it  liable  lo      .  « 

Ibrfeitur*  tor  various  Reasons,  and  therefore  it  was  necessary 

4d  shew  Oft  the  foo^  of  this  convidioa  why  the  brandy  »i  ] 

ifamt6oh  wlBS  ibiMlable^    It  is  stated  certainly  as  a  fact,  thift 

«lba  bnuidy  was  contained  in  two.  casks,  called  ^  half^ankers  $^' 

hnt  It  IS  not  said  bow  it  was  imported,^ — that  it  was  imported 

an  tkone  casks.    It  might  have  been  imported  in  cask^  ef 

ma  hundred  |»llons,  and,  having  paid  the  duty,  found  its 

way  mto'  lialt-aokers»     No  fact  is  given,  which  plainly  im- 

ports  tliart  the.  brandy  was  liable  to  forfeiture.    l%e  general. 

fule  1  have  mentioned  is  a  sound  one,  and  ou^t  not  to  be 

.    Vat  LET,  J.,  concurred. 

HolWqyp,  J«— The  genend  rule  referred  to  by  my  Lord 
4%se^  JTiistice  is  equally  applicable  to  convictions  on  the 
Game, Laws.  It  is  not  sufficient  in  such  cases  to  state,  that 
the  parly  was  not  qualified  by  the  laws  of  the  realm  to  do 
Ho  and'  80^  though  the  very  words  of  the  act  of  parliament 
are  pursued,  but  it  must  appear  whether  the  convicting  Jus« 
tice  has  drawn  the  right  conclusion  from  the  lactS|  by  nega- 
tiving air  tfae  circumstances  which  are  necessary  to  constitute 
a  qoalification.  In  convictions  on  the  £xcise  or  Custom 
Xaws,  if  the  particular  facts  and  grounds  of  forfeiture  are 
stated,  it  is  not  neciessary  to  name  the  statute  t>y  wtiicii   the 


1W9^       iwimlty  13  ff^^w^  bat  werdtj  tp  fMiU  ihbt  ilie  offenv^  itHtoo* 

'j^^rurv      ^nrj  ti^  ibe  stutatct  ki  that  cm0  ^^  wd  provi <Mt  9^  ^ 

JlTmflwfii.  ^^'^  ^'''^  ^^  ^^  wbeiher  th?  Jii«tic#  liM.climiMw  tbe  viglhl 

CMKcUiiiM.    Now.  h|Bi«i;iajii%iwt  licit.  ai^«lil«d 

|i^  lk»  ran? ktioQ  (a).     .  •    .  -    t 

jk)  See  3  Geo.  ^  Q.  1  to.,  in  wWchj^  fonn  «r  ^»flcti<i«  if  fprf^;     .^^ 
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Ilie  King  v.  D.  W.  |Iarv£t,  Es^.  wd  J.  Chapxaic*. 

9«^«n    Information  am  by  Ui  MipMiy^  Amf»fm^4^ 

§Mf  Mi  Mnd»  agtiait  the  MminaU,  for  m  ultngi*  Hbtl*  on  ^ 
Uf^  CMtaiped  in  »  newiiMiper  odM  TAe  Aot^  flaiei^ 
lof  whidi  Ibe  fiitt-ittined  deHmlaiil'Mm  the  pcofnlele^  anl 
A^  otbeir;  the  printer  aqd  pitb)i«b«r.  The  ittfenlbMi 
^idunfed  in  Mibstaoce/  th«t  the  d^endwit*  iiiilieioiiiljF'iMlliMl- 
ii^^  feo  bring  \m  Mt^estj  into  coiHempt,  by  gHbig  out  lliet 
-J^  v««e     ^  ^^  evicted  with  mental  derangement,  pvtblUbd^  <hf 

•r  gailtj  Imiv-  /alie,  scaijidaloufli  end  fnalicious  matter  set  out.    Th^  libel 


i^lMttiEada-  formed  the  leading  article  in  the  paper,  woA  wae  heided 
^"*fftiHihii  *'  I^^**  Intelligence.  The  King.'*  It  commenced  in  the 
1.  Tkat  to  ai-  following  words ! — **  Attached,  aa  we  aincercly  and .  l0JfilU^ 
kit  M^ifJ^,  are,  to  e?ery  interest  connected  with  the  sovereign,  or  any 
TliMr^i^T  ^^  ^^^  illustrious  relatives,  it  is  with  the  deejSest  eoncem'that 
bfcsawaa^ar  yfe  bave  to  sUte^  that  the  malady  imder  which,  bil  MlfjeKty 
•raMBtai^e-  .         '  -       ^ 


fagfiiBL  is  a  rrisuBal  act*  and  a  roaliciooi  intention  nay  be  infcrrsd  fteoi  tlic  m$ip 
Act  af  iNiMicacliM,  unleM  tvidence  i»  given  by  the  defendant  to  rebat  saeb  iaw- 
aace;  t.  That  jach  an  astertloa  concerning  the  king,  beinc  in  ittelf  misehiavoas  Ip 
tfcepabHc,  it  sa  indictable  offence  without  any  allegation,  or  direct  proof  of  a  naliciaas 
iatnnliMi ;  a.  Thai  «rh«re  the  Jary  desired  to  know  **  whether,  in  order  to  cosTiet  a 
delhadaat  Ibr  the  pablicatioa  of  a  libel,  a  m^Uwu  intniHtm  aiast  not  have  exttlad  ia  his 
Biiad ;"  tey  ware  corrtetly  natweiad  by  the  Judge,  who  told  them,  thai  ^*  a  pcrtoa  who 
pahUihct  that  which  ia  oaiaatnions  concerning  the  character  of  another,  mast  be  |»fe* 
saaMd  le  have  iotended  to  do  that  whleh  the  oiiblication  ia  neCeiaarUv  and  ohvionalv 


I  la  have  intended  to  do  that  which  the  publication  is  necetaarlly  aad  obvioaaly 
caieaialcd  to  e^eet,  anlets  ha  caa  shew  the  contrary,  and  the  onas  of  proving  the  coar 
trary  liaa  apoa  hiai ;''  and  4.  That  where  the  pubUsher  of  a  libel  states  that  the  lact 
whkh  ha  rnMBwairalit  is  «</r«»aalltrtly,"  aad  it  tarns  oat  that  the  fael  is  aatras,  bs 
Is  gaaty  of  a  /alls  asscrUsa,  hi  the  crisBiaiU  sense  of  the  word. 
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hboura  18^  an  aktrwdng  description.    It  is  from  authority 
we  spcsik^  when,  with  8om>W|  we  inferm  onr  readers  («p 
we  thfflk  it  our  dotj  to  do),  that  the  kinj;  not  only  siiH  IMM-  * 
tinues  to  M«ebMfiAed  to  bia  chllHflM^  but  that  4ie  sfMytellir 
of  his  disorder  are  of  too  serious  a  nature  to  tfdiitifMF  Ml^ 
nedical-atttondanta  being  able  to  say  when  their  royal  patient 
will  be  sufficiently  recoVered  to  show  himself  to  his  sMioos 
and  afficted' subjects;    Dr.  Knighton,  his  Mqesfj's  private 
secretary  and  domestic  physician,  is  in  constant  attendance, 
scarcely  ever  out  of  the  chamber  in  which  the  king  is  con- 
lined,  and  never  farther  from  the  scene  of  sickness  than  the 
adjoining  room.    The  persons  about  his  Majesty  foreseeing^, 
that  too  probafafly,  it  will  be  a  consiiierable  time  before  tl^ 
«0«  0£  bmf^omtkmkV  will  fce/in  a  slatc^  iifiiMKlHMj 
^^iiesgent^M  m^t  it  advisable  that  be  4ioMM<c^ititlMl 
P^vii|pi|^|mfS»  in  onokvto  ease,  the  appnghanawasn'Of  .^fat 
pttbl^»i«|^filftled  -th«  report,  thai  piMnaitf  mH  iot^A^ 
nojlMDfllflUcting  necasahyf  «rill  Muca(Ar<|fo|i1ictMltstay:4dr 
Bj|%Mof^    BNl^.ivftDmA|lpi^ii«thiadeotilli^ 
poljcjiy,  which  pi|^  ensures  a-  more  itioI(Miir  diock^KwhevtiP 
the  seal  tratb^  of.  the  .caseiehidlappeii^  wis  detiki  itnueh 
the  wiser  waifjita  us^  om^  suohi  uubappy  ^pccasiMs^.  the  latH 
gtMigPi  <tf i&ct  jind  reality;,  therefore  we  asi^.ai  4tsiiiauei<0f 
comniu||ip}|t9nbi  as  others  are  of  concealing,  the melaaob^ly 
trutli^i  t^f^  ^^.  king's  disorder  is,  it  is  feared,  of  an  kefe^ 
dUatji  ^f^ipUoji/'-^lV  Kbel  contained  other  nMtter  not 
iiecefi^y.^^tp  ni^tip.    7?be  defendanta  pleaded  ])ie4  Guilty^ 
At  Af/tri^l  before  Abbott^  C«  J.,  at  the  IiMtifoa  adjo«i«ned 
Sittings  after  last  Trinity  Term,  the  evidence  given  of  pro- 
pertym  Md  pabAioation  of  the  paperwasr,  that  r^iiSrctfl^y 
38  b€ii.<3*  c.  78.     On  the  part  of  the  defcndanSa  V^  War 
adflnftecf  by 'coitnseT,  that  the  libellous  matter' set  out,  was' 
ealeuiatedto  impress  a  beKef  that  hi^'Majdst/wds  iARcted* 
wiih-meDtal  derangement,  and   that  that  suggestion '  wat ' 
utterly"  false  in  fad  \  but  it  was  contended,  in  argument-^ 
before' the  Jury,  that  although  there  was  .no  tpu^nd^tiou/or 
the  statement  in  pobt  of  fiict,.  yet  inasmttch  as  i}s&&^Bk8lH^ 
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1B33,       i^its  themselves  hady  at  the  time  of  publication,  believed 
tifie  fact  to  be  true,  in  consequence  of  prevalent  rumoura 


The  EiNQ 


Harvbt. 


9.  afloati  and  circulated  by  other  joumalistSi  respecting  th^ 

king's  health,  it  was  to  be  considered  as  a  boni  fide  publica-* 
tjon,  and  therefore  that  the  defendants  could  not  be  con* 
yicted  of  having  fnalidousli/  published  that  which  was  fiilse. 
The  Lord  Chief  Justice,  after  stating  the  charge  contained* 
in  the  information,  and  comparing  it  with  the  libellous 
matter  set  out,  told  the  jury, ''  that  to  assert  falsely  of  his 
Majesty,  or  any  individual,  that  he  labours  under  the  afflic* 
tion  of  mental  derangement,  is  clearly  a  criminal  act.    it  is 
a  criminal  act  to  assert  that  falsely  of  a  private  individual, 
but  not  so  aggravated  an  offence  as  to  assert  it  of  the  king, 
considering  the  circumstance  of   his  high  station  in  the 
country,  and  the  dangerous  consequence  which  might  result 
from  such  a  statement.    The  information  chaiges  this  pub>- 
lication  to  be  false.    It  is   distmctly  admitted  by  the  de- 
fendants' counsel,  that  the  statement  in  the  libel  is  false  in 
fact,  although  they  assert  that  rumours  to  the  same  effect 
had  been  previously  circulated  in  other  newspapers.    Here 
the  writer  of  this  article  does  not  found  himself  upon  exist* 
ing  rumours;  he  goes  beyond  mere  assertion;  he  professes 
to  9peak  *^from  authority!*  and  heads  the  article  by  the 
words  **  Latest  intelligence. — ^The  King."    Inasmuch,  there- 
fore,  as  it  is  now  unequivocally  admitted  that  the  fact  did 
not  exist,  and  was  utterly  without  foundation,  there  could 
be  no  authority  for  the  statement.    It  has  been  usual  for 
Judges,  since  the  statute,  to  state  to  the  Jury  their  opi^ 
nion  whether  the  publication  be  or  be  not  a  libel.    That  has 
been  my  habit,  and  I  tell  you  therefore,  that  in  my  opinion 
this  is  a  libel,  calculated  to  vilify  and  scandalize  his  Miyesty, 
and  to  bring  him  into  contempt  among  his  subjects.    But  I  - 
tell  you  at  the  same  time,  that  you  have  a  right  to  exercise 
your  own  judgment  upon  the  whole  matter  in  issQe;'and  I. 
invite  you  so  to  do,  and  X  request  that  your  verdict  may  be 
the  result  of  your  own  conscientious  judgment."    The  Jury 
retired,  and#  after  deliberating  ujKm  their  verdict  for  ibout 
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f W6  hours,  returned  into  court,  and,  by  their  foreman,  said 
to  the  Lord  Chief  Justice,  "  We  wish  to  ask  your  Lord- 
ship whether,  in  order  to  convict  a  •  defendant,  for  the  pub« 
lieatioQ  of  a  libel,  a  malicious  intention  must  not  have 
existed  in  his  mind  f*  The  Lord  Chief  Justice,  in  reply  to 
this  question,  said,  **  A  person  who  publishes  that,  in^hicb 
is  calumnious,  conceraing  the  character  of  another,  must 
be  presumed  to  have  intended  to  do  that  which  the.  publican 
tion  is  calenkted  to  bring  about,  unless  he  can  shew  thd 
contrary ;  and  the  onus  of  proving  the  contrary  lies  upoit 
him.  There  may  be,  as  you  know,  an  innocent  publicatiou 
of  that,  which,  in  its '  own  nature  is  injurious  to  another, 
as,  for  instance,  delivering  to  a  magistrate  a  book  contain* 
ing  libeOous  matter,  or  other  acts  of  that  kind.  The  general 
rule  of  law  is,  that  it  is  to  be  presumed,  that  a  person  in- 
tends to  do  that,  which  the  act  that  he  does  is  necessarily 
and  obviously  calculated  to  effect,  unless  he  can  shew  th^ 
contrafjr."  The  Jury  retired  again  for  about  three  hours, 
and  then  found  both  defendants  guilty,  but  recommended 
them  to  mercy, 

Denman,  C*  S.  and  Brougham,  for  the  defendants  re^  ■ 
spectively,  now  moved  for  a  new  trial,  on  the  ground'  of 
misdirection  on  the  part  of  the  Lord  Chief  Justice,  both  in' 
bis  original  charge  to  the  Jury,  and  in  his  answer  to  the 
question  put  by  them  on  their  return  into  Court.  The  ob-' 
jection,  they  said,  resolved  itself  into  three  points;  firsts 
Aa  to  the  use  of  the  word  '*  falsely,**  in  his  Lordship's 
diarge ;  second.  In  not  answering  precisely  and  distinctly 
tfao  question  put  by  the  Jury  onr  their  return  into  Court;  and; 
third.  In  answering  the  question  of  the  Jury,  in  such  at 
manner,  as  to  mislead  their  judgment  upon  the  point  on  which 
they  desired  information.  As  to  the  first  point,  the  Lord 
Chief  Justice  laid  it  down,  **  that  to  assert  falsely  of  his 
Majesty,  or  of  any  other  person,  that  he  laboured  under  thtf 
aflKction  of  mental  derangement  is  a  cnminal  act.''  Kow, 
this  is  too  broad  and  unqualified  a  proposition.    Undonbt< 
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1828.        edly,  at  the  trial,  ifwas  not  inteoded,  on  the  part  of  tk» 
^.  defendants,  to  dispute  the  falsehood  of  the  statement,  m 

ft.  point  of  fact ;  it  was  admitted  to  be  false,  but  it  was  con- 

tended»  that  although  there  was  no  foundation  for  it,  yet 
when  the  fact  was  stated  in  consequence  of  radiours  which 
bad  obtained  circulation,  and  which  the-  defendants  beUeved 
to  be  true,  they  might  publish  it,  if  done  fairly,  and  bonti  fide. 
The  publication  of  such  a  statement,  under  such  circum- 
stances, though  the  fact  be  not>  strictly  true,  is  not  a  f^ 
minal  act,,  unless  it  is  published  with  a  malicious  intention. 
If  the  defendants  believed  the  fact  from  the  rumourr  which 
i)vere  in  circulation,  the  publication,  of  it  would  not  be  /cri- 
minal, unless  they  had  a  malicious  motive  in  their  minds. 
The  mere  circumstance  of  publishing  a  false  fact,  however 
seriously  it  may  affect  an  individual,  may  be  an  innocent  act. 
Malice  is  the  very  gist  of  the  offepce  of  libel.  If  a-  state- 
ment be  made  bonft  fide,  though  it  turns  out  .not  to  be  trt^e, 
yet  it*  is  protected,  and,  the.  publisher  is  not  punishable. 
The  learned  Judge's  proposition  was  therefore  to<i(  broad. 
It  should  have  been  qualified  with  the  supposition  that  there 
was  a  malicious  intention  on  the  part  of  the  person  who  so 
made>  the  assertion.  •  Supposing,  therefore,  that  there  were 
no  objection  to  the  subsequent  part  of  the  proceeding,  the 
first  direction  of  the  learned  Judge  was  too  general  in  laying 
it  down  that  the  mere  assertion  of  a  false  fac^.  is  a  criminal 
act,  independently  of  any  intention  on  the  part  of  him  who 
made  it.  Many  instances  might  be  put  in  which  so  broad  a 
proposition  would  be  found  incorrect.-  One  is  the  case  of 
a  master  giving  an  untrue  character  of  a  servant,  iu  which 
instance  the  assertion  must  not  only  be  false,  but  also  nuH 
iicitfus^  to  render  it  criminal.  From  the  manner  in  which 
this  case  was  left  to  the  Jury,  it  seemed  to  be  assumed  that 
the  defendants'  counsel  ba4  admitted  not  only  that  the  fact 
was  false,  but  that  the  defendants  knew  it  to  be  false  at  the 
time,  they  asserted  it«  Now,  the  admission  certainly  did  not 
go  to  that  extent  On  .the  contrary,  it  was  expressly  stated, 
(bat  although  the  falsehood  of  the  fact,  could  not  be  tben 
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denied,  yet  that  the  defendants  did  not  know  it  to  l>e  so,  at 
the  time  of  publication.    If  the  woVd  '<  fake/*  as  used  bj 
the  I/>rd  Chief  Justice,  metos,  knowingly  and  wilfully  false/i 
then  there  is  an  end  of  the  objection  ;  but  the  objection  it, 
that  the  Jury  were  left  to  consider  this  as  the  statement  of  a 
false  fact,  previously  and  maliciously  coming  from   the  de-^ 
fendants'thettiselves  (a).   The  case  of  Hayerafl  v.  Creasy (Jb)^ 
is  an  authority  to  shew  how  far  a  man  may  be  allowed  tp 
sfate  a  thing  as  of  his  own  knowledge  which  is  not  true,  ant) 
yet  not  be*  liable  for  the  consequences,    Ther^  a  person  in 
trade  madie  inquiry  of  the  defendant  respecting  the  credit 
of  another,  and  the  answer  was,  "  I  cau  positively  assure 
you  of  my  own  knowledge,  that  you  may  credit  her  to  any 
amount  with  perfect  safety.**    It  was  not  denied  that  this 
Mas  all  untrue ,  it  was  not  even  pretended  that  the  defendant 
really  knew  that  what  he  had  said  was  true  of  his  own  know- 
ledge ;  yet  the  Court  held  that  this  assertion  of  knowledge 
meant  no  other  than  a  strong  belief,  founded  upon  ^hat 
appeared  to  him  to  be  reasonable  and  certain  grounds,  and 
that    he   really  ha^  not  wilfully,  fraudulently,  and  deceit- 
fully made  the  representation.    If  that  interpretation  of  the 
word  *'  l^nowledg^e,**  be  correct  in  a  civil  action,  how  much 
more  so  is  it  in  a  criminal  proceeding  i    The  wilful  an(| 
known  fajsehood  qf  the  statement  constitutes  the  gisjt  of 
the  oflence  of  libel,  and  therefore  it  was  material  to  point 
out  t6  the  Jury  the  distinction  between  knowingly  and  ma- 
liciously stating  that  which  was  untrue,  and  only  stating  that 
which  was  in  point  of  fact  untrue  and  incorrect.     [Best,  J. 
In  the  case  of  Hay  craft  v.  Creasy^  fraud  was  the  very  gist 
oif  the  action,  and  therefore  it  was  necessary  to  shew,  not 
only  that  the  statement  was  untrue,  but  that  it  W9s  made 
malo  animo.     Here  it  is  to  be  observed  that,  the  defendanta 
profess  to  state  the  fact  '*  from  auihority.**]    That  circum- 
stance makes   no  difference,  because,  if  they  were  misled 
by  false  rumours,    and  had,   upon   the    authority  of  those 

(a)  Rex  V.  The  Dean  vj  St,  Atapkt  {p)  t  Ea^t,  9K 
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]aS9.       jumoon,  stated  a  false  hct,  thqr  would  atiU  be  justified 
unless  they  j>ublisbed  it  with  wilful  knowledge  of  its  false- 
hood.   These  words  must  be  taken  to  mean  in  common 
XUrvst.     parlance,  that  the  defendants  were  told  by  some  person  whom 
they  had  reason  to  believje,  that  the  fact  was  so.     Then, 
secondly,  the  question  put  by  the  Jury  upon  their  retun^ 
was  not  answered  as  it  ought  to  have  been.    The  Jury  said 
^'  We  wish  to  ask  whether,  in  order  to  convict  a  defendant 
for  the  publication  of  a  libel,  a  malicious  intention  must  not 
have  existed  in  his  mind  .'"    That  was  a  naked  proposition 
of  law,   and  ought  to  have  been  distinctly  answered.      It 
was  evident  from  this  question,  what  was  the  state  of  mind 
of  the  Jury  upon  the  subject,  and  that  they  required  the 
assistance  of  the  Court.    At  first  they  had  been  told  in  die 
abstract,  that  to  assert  falsely  that  the  king  was  afflicted  with 
mental  insanity,  was  a  criminal  act ;  and  (hey  wished  to  be 
informed  whether,  though    the    defendants   had   made  a 
groundless  assertion,  yet  there  must  not  have  been  a  ma- 
licious intention  influencing  their  conduct,  in  order  to  render 
them  criminally  liable.    Now  this  question  was  not  distinctly 
answered.    An  answer,  *'  yes"  or  "  no,"  would  have  been 
sufficient,  and  no  objection  could  have  been  taken  to  it; 
but  they  were  not  told  one  way  or  the  other  whether  a  n^- 
Jicious  intention  was  or  vias  not  necessary  to.  constitute  a 
libel.    The  Jury  had  a  right  to  have  that  question  in  the 
first  place  distinctly  answered  as  a  question  of  law,  how- 
ever the  answer  might  afterwards  have  been  modified.    The 
answer  in  the  terms  given,  was  calculated  to  mislead  the 
Jury.    They  might  have  been  induced  to  think  that  it  was 
wholly  immaterial  whether  the  intention  was  malicious  or 
innocent.    Their  verdict  might  have  been  founded  upon  the 
circumstance  of  the  assertion  being  untrue,  although  they 
might  have    thought   from  facts  within  their  own  know- 
ledge, and  from  the  terms  of  the  publication  itself,  that  the 
defendants  had  only  repeated  that  which  had  been  publicly 
rumoured,  believing  it  to  be  true  at  the  time  when  they 
published  it.    Assuming  that  the  answer  given  by  the  learn- 


•A  Judge  mm^oi^tmt,  *'  tlvt  malice  is  to  be  inAmned  ffom 
the  mere  fact  of  poblicatioi),"  stSl  there  b  great  incon- 
▼enience  in  layieg  down  that  to  the  Jury  as  a  presumption 
of  law,  which  is  onlj  one  of  the  dfcomstanoes  in  flie  case^ 
imn  which  they  woaM  be  warraitted  in  drawing  a  oondosion 
of  fact  A  mose  predse  qttesdoo  of  fkct,  or  one  more  fit 
for  the  cOBsideratsoii  of  the  Jury,  cannot  be  imaginecl  than 
dm  queatiott  of  malicious  intention.  The  question  of  ma- 
lice is  in  alfc  cases  a  question  of  fact  for  the  Jury,  to  be 
drawn  firom  ike  ekvumstances  to  be  laid  before  them  in  evi* 
dence;  however  strong  the  tendency  of  the  particuhr  pub- 
lication may  be,  they  are  not  tdd  lo  form  any  presumption 
in  the  case,  but  merely  to  consider  the  tendency  of  the  libel, 
and  all  the  other  circumstances  by  which  the  prosecutors 
make  out  their,  case.  [^Bayley,  J.  Are  you  fight  in  con- 
sidering that  malice  is  a  mere  question  of  fact  i  I  take  it 
that  where  u  particular  consequence  will'  necessarily  result 
fpom  a  particular  act,  the  law  says,  that  the  partjr  doidg  the 
act,  is  prim&  facie  to  be  considered  as  intending  that  which 
is  the  necessary  consequence  of  the  act.  For  instance,  in 
Rex  V.  Farringioft,  Mkh.  1811(a),  there  was  an  indict* 
raent  against  the  prisoner  for  setting  fire  to  a  raiH,  with 
intent  to  injure  the  occupier  thereof.  The  indictment  was 
noi  preferred  until  eighteen  months  afker  the  offence  was 
coavmltted,  so  that  it  could  not  be  supported  on  the  9  Geo.  9. 
c  96*  The  prisoner  was  of  weak  intellects,  but  not  eti- 
tttled  to  an  acquittal  for  want  of  reason*  There  was  a  point 
reserved,  whether  under  43  Geo.  3.  c.  58,  it  was  not  neces- 
sary to  give  some  evidence  of  an  intent  to  injure  beyond  the 
mere  act  of  setting  on  fire ;  but  the  Jlidges  were  unanimously 
df  opinion,  that  the  prisoner  must  be  taken  to  have  intended 
that  which  was  the  necessary  consequence  of  his  act,  and 
the  conviction  was  held  right.]  The  law  iu  that  case  is  not 
disputable;  btit  the  question  here  is,  whether  it  was  properly 
left  to  the  Jury  that  they  must  presume  a  malicious  inten- 
tion. [Abbott f  C.J.  Did  I  say  mu^T]  The  case  was 
(«)  f  Rofsett  Crim.  Law,  i«75. 
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certainly  sammed  up  with  all  proper  remtris  upon  the  evi-^ 
dence,  but  they  were  not  correctly  directed  upon  the  question 
of  iqalke.  The  case  mentioned  by  the  Court  is  inapplicable 
to  this^  because  there  the  question  was,  whether  it  was  ne» 
cessary  for  the  prosecutor  to  give  complete  proof  of  ma- 
lice. IBcyley,  J*  If  I  am  not  mistaken,  the  Judge  who 
tried  that  case  told  the  Jury  that  the  prisoner  must  be  con- 
sidered-as  intending  to.  do  that  which  was  the  necessary 
consequence,  of  his  own  act.]  The  whole  doctrine  of  pse- 
sumption,  is  the  doctrine  of  common  sense— that  to  which 
the  common  sense  of  the  Jury  is  to  be  applied.  It  is  clear 
that  in  this  case  their  common  sense  was  not  considered, 
because  they  were  two  hours  deliberating  whether  this 
was  a  libel.  When  the  Jury  were  told  that  they  ought  to 
presume  malice  from  the  fact  of  publication,  they  consider-- 
ed  it  a  direction  in  law  that  they  were  bound  to  presume 
malice.  IJbboUf  C.  J.  The  whole  of  my  summing  up 
nMMt  be  taken  together.  Bmfley,  J*  There  is  one  femiiiar. 
instance  which  is  strongly  applicable  to  this  case,  upon  the 
question  of  intention ;  namely,  the  case  of  an  indietDient 
for  uttaring  a  bank  note  with  intent  to  defraud  the  Governor 
and  Company  of  the  Bank  of  England*  in  nitiety-nioe:  in- 
stances out  of  one  hundred,  all  that  the  utierer  means  to  do ' 
is  to  defraud  the  particular  person  who  gives  bim  money  for 
tbe  forged  note.  He  does  not  carry  the  note  to  the  bank ; 
but,  inasmuch  as  the  uttering  of  such  a  note  has  a  natural 
tendency  to  defraud  the  bank,  tbe  Jury  are  told  that  they 
ought  to  infer  the  intent  to  be  to  defraud  that  party  who. 
would  be  injured  if  he  were  induced  to  pay  it.  That  is  a 
case  which  constantly  occurs.  This  point  was  expressly  de- 
cided in  Rex  v.  Mazagora,  in  the  year  1815(a).  There  the 
indictment  was  for  disposing  of  forged  bank  notes,  the  in- 
tent was  charged  to  be  to  defrsud  the  bank.  The  Jury 
found  the  prisoner  guilty,  but  that  the  intent  was  to  defraud 
any  person  who  might  take  the  notes ;  and  that  tbe  inten- 
tion of  defrauding  ^he  bank  in  particular  did  not  enter  into 
(<)  See  Bayley  oo  Bills,  443. 
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the  prUtwer's  coBtemplation.  A  case  being  reiervedfiM^  18S3. 
the  Judges,  they  thought  the  matter  too  clear  for  argumeat,'  >^v^ 
and  that  the  prisoner  must  be  taken  to  have  btisnded  to  de»  ^^  '^^^ 
fraud  the  bank,  and  that  the  conyiction  was  right.]  Still  the  Habtbt* 
question  of  intention  is  a  question  of  fact  for  the  Juiy. 
In  Edridgt  v*  KiMt  {a\  and  Di^  ▼.  JSeei  (A),  it  was  beU^ 
that  the  presunption  of  title  to  property  from  length  of 
possession,  is  a  question  of  fact  for  the  Jury.  .  Presump^ 
tions  of  law  are  not  to  govern  the  verdict  of  the  Jury ;  they, 
are  to  judge  upon  the  facts ;  and  malice  being  a  question 
of. fact,  they  are  not  to  presume  that  it  exists,  unless  the 
whole,  circumstances  of  the  case  warrant  that  conclusion. 
Then,  thirdly/  the  learned  Judge  improperly  directed  the 
Jury  in  his  answer  to  their  speci&c  question,  by  tdling  them  . 
that  they  must  presume  the  intent,  unless  the  defendants 
could  shew  the  contrary,  and  that  the  onus  lay  upon  them  to 
fuxtt  the  contrary.  From  this  direction  the  Jury  might, 
naturally  presume,  that  it  was  incumbent  on  the  defendants 
to  produce  viv&  voce  depositions  and  documentary  evidence 
tp  rebut  the  presumption  of  malice ;  which  it  was  not  com- 
petent to  ihem  to  do.  All  that  was  open  to  them  to  do 
wias-  by  alignment  and  illustration,  and  comparison  of  the 
diffevent  parts  of  the  libel  to  shew  that  they  could  have  no 
nialicioua  intention.  If,  therefore,  the  Jury  had  fallen  into 
that  mistake,  and>  in  consequence  were  induced  to  convict 
the- defendants,  although  from  facts  within  their  own  know- 
ledge,  and  from  the  libel  itself,  they  were  of  opinion  that 
the  publication  was  bon&  fide,  and  founded  upon  a  belief 
that  the  facts  there  stated  were  true,  then  they  were  clearly 
misdirected,  and  the  defendants  are  entitled  to  a  new  trial. 

Baylet,  J. — It  does  not  appear  to  me,  that  there  is 
any  legal  objection  to  the  manner  in  which  this  case  was 
presented  by  my  Lord  Chief  Justice,  to  the  Jury  in  the  first 
instance;  and  m  my  judgment,  the  answer  to  the  specific 
question  put  by  the  Jury>  was  perfectly  correct.  But  L 
(«)  Cowp.  S15.  (»)  5  B.  &  A.  Sdf. 


Ian.  tfiink,  iiiider  tlite  drcOBMbnices  of  Am  cise,  Biipt»oiiDg  it  to 
^■^v^  liaTe  been  a  question  of  fttct>  iwhetker  the  Jary  could  infer 
9,  mftKee,  the  evkfence  on  that  point  was  aH  one  way,  and 
Hasvir.  ^ere  tfiere  is  efidenee  on  one  side,  and  tething  to  rebiit 
k  on  Ae  other,  it  is  the  duty  of  the  Jury  to  believe  Aat 
endence,  and  act  upon  it  accordmgly*  Thia  was  an  infor- 
mation for  a  libel,  and  we  cannot  form  an  accurate  judg- 
ment of  the  propriety  of  die  specific  direction  to  the  Jury, 
without  seeing  what  the  nature  of  the  libe)  is.  His  fibel 
contains  not  merely  an  assertion  of  fact,  which  the  party 
may  suppose  to  be  true^  and  with  reference  to  which  he 
professes  to  have  the  ordinary  means  of  knowledge ;  but  it 
goes  farther  and  higher  up ;  it  b  an  asserUon  m  such  a  way, 
as  that  if  it  be  an  honest,  bonft  fide,  and  innocent  assertion, 
the  means  of  proof  must  lie  within  hb  own  knowledge,  and 
be  must  have  the  medium  of  proof,  so  as  to  lay  the  source 
of  his^  information  before  a  Jury.  He  does  not  merely  state 
that  the  feet  exiaU,  but  he  says,  ''it  is  from  authority yne 
speak  ;^  and  then  he  makes  the  assertion  which  is  the  sub- 
ject of  the  libel.  It  is  conceded,  diat  felsely  to  state  that 
which  this  publicaUon  represents  with  reference  to  his  Ma- 
jesty, is  a  libel.  If  falsely  stating  that  fact  be  not  a  libel, 
why  then  the  olgection  will  remain  on  the  record,  and  the 
defendants  will  have  the  benefit  of  die  judgment  of  a 
Court  of  Error,  or  of  the  opinion  of  this  Court,  if  the 
question  shall  be  presented  on  motion  to  arrest  the  judg- 
ment. But  as  at  present  advised,  I  am  of  opinion,  that 
falsely  to  make  that  assertion  was  evidence  in  tliiscase  that 
the  party  made  it  maliciously.  Mr.  Brougham  has  taken  a 
distinction  between  an  untrue  and  a  false  assertion.  I  fully 
understand  the  difference  between  the  one  and  the  other, 
as  it  exists  in  his  mind.  If  a  man  asserts  a  fact,  believing 
boo&  fide  that  it  exists,  although  it  does  not  exist  in  reality, 
he  is  making  an  If n/rue  assertion,  and  no  crioiinality  attaches 
to  him ;  but  if  knowing  that  the  fact  is  not  true,  or  not 
having  the  means  of  knowing  it,  he  takes  upon  himself  to 
assert  it  without  any  foundation  whateveri  then  he  is  to  be 
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considered  as  flMking  ^fakt'  aaserlioo  in  the  senae  ud  iMW, 
iDeeoing  in  which  Mr.  Brougham  construes  the  word,  and  ^^^n^^^^ 
his  conduct  becomes  criminal.  Supposing  the  distinction  ^^^^ 
to  be  well  fouuded^  I^m  of  opinion,  that  if  in  tbe  one  case  HAaiaVf 
the -party  asserts  that  which  he  knows  not  to  be  tmei  or,  in 
the  otbet,  makes  the  asser^don  unwairantaUjfv  because  he 
does  not  know  whether  it  be  troe  or  not,  and  takes  upon 
himself  to  assert  'that  it  is  so,  then  he  makes  a  false  asser.* 
4ioo,  or  is  guilty  of  a-  criminal  untruth,  if  it  is  disoovered 
ibat  bis  assertion  is  unfounded.  Thero  are  authorities  to  . 
i>PQve«  that  if  a  man  will  take  upon  himself  to  swear  to  a 
fac^  not  knowioig  whether  the  fact  exists  one  way  or  tbe 
pther,  and  it  turns  out  that  he  is  guilty  of  a  ftlsshood,  he  is 
liable  to  a  prosecution  for  pegury^  Now  is  the  asseition  in 
jdiis  case  to  be  considered  fidse  or  not  in 'the  latter  sense  of 
jthe  word  ?  A  person  making  such  an  assertion,  may  or  may 
pot  have  the  means  of  knowing  the  state  of  his  Majesly'a 
health  at  the  time;  but  here  the  writer  takes  upon  hiiyiself 
tp  say,  *^  we  have  authoriij/*^  for  statiog  what  follows.  Had 
he  authority  or  had  he  not  I  If  he  had,  then  he  had  the 
means  of  laying  proof  of  his  authority  before  the  Juiy,  and 
of  shewing  that  although  it  was  an  untrue  assertion,  and  had 
the -character  of  untruth  belonging  to  it,  yet  it  had  not  the 
character  of  falsehood ;  but  if  be  had  no  authority  for  the 
statement,  then  it  was  a  false  assertion  in  the  criminal  senae 
of  the  word.  No  proof  was  given  that  they  had  any  au*- 
thority  whatever  for  the  statement,  and  therefore  the  defen- 
dants were  properly  conncted  of  asserting  a  criminal  false- 
hood* Then  the  next  question  is,  whether  the  defendants 
are  to  be  considered  as  having  published  the  libel  ^th  a 
malicious  intention.  Whether  a  malicious  intention  is  fi 
necessary  iD|;redient  in  all  cases  of  libel,  we  need  not  disr 
<;uss ;  but  assuming  that  a  malicious  intention  is  necessary,  I 
take  it  to  have  been  established  by  many  authorities,  to  two 
of  which  I  have  already  referred,  that  a  p^rty  must  be  con- 
sidered, in  point  of  law,  as  intending  that  which  is  the 
necessary  or  natural  consequence  of  tbe  act  which  hS^does. 
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l6Si.       Nqw^  if  I  malign  a  particular  person,  and 'defame  his  chs- 
^'^^^^'^^^      racter,  the  presumption  is,  that  I  mean  to  do  him  an  injurjr. 
^."        My  assertion  of  a  falsehood,  with 'reference  to  him,  will 
HAMVrft.      naturally  prejudice  him  in  the  eyes  of  all  persons  who  hear 
or  read  that  which  is  said  by  me  of  him.    I  say,  therefore, 
it  must  be  inferred,  that  the  party  intended  that  which  Is  the 
natural  consequence  of  his  act.    The  cases  I  have  already 
mentioned  (which  were  criminal  cases  of  the  highest  nature); 
seeni  to  me  to  establish  that  as  an  undoubted  proposition'  of 
law ;  and  I  think  the  case  of  Rex  v.'Creevy  (a),  is  a  strong 
,    .  authority  to  shew  that  the  direction  given  by  my  Lord  Chief 

Jtistice  in  answer  to  the  question  put  by  the  Jury,  was  most 
correct  and  accurate.  Tliat  was  an  indictment  against  the 
defendant '  for  publishing  a  libel  against' a  person  named 
Kirkpatrick,  an  inspector  of  taxes.  The  libel  purported  to 
be  an  account  of  a  speech  delivered  by  tfie  defendant  rh 
parliament,  bat  it  was  published  by  him,  in  print,  as  a 
correct  report  of  his  speech.  The  case  was  tried  before 
Mr.  Justice  Le  Blanc,  a  man  of  great  accuracy,  taltot^ 
fifinness,  and  propriety.  It  was  objected,  at  the  trial,  that 
there  was  no  proof  of  malice,  so  as  to  make  the  publibation 
libellous.  The  learned  Judge  was  of  opinion,  that  it  was  ndi 
necessary  to  prove  maKce,  but  that  it  might  be  inferred  from 
the  pubKcatfon  itself ;  and  upon  the  authority  of  the  case  of 
JRer  V.  Lord  Abingdon  (A),  he  held  that  a  membier'of  parKa« 
ment  is  answerable  for  publishing  what  he  has  deKvered  ai 
his  speech  in  parliament,  if  it  cdntain  defamatory  matter ; 
and  that  question  he  left  to  the  Jury,  stating  to  them  that 
they  were  to  look  both  to  the  niatter  and  manner  of  the 
publication,  in  order  to  decide  whether  it  was  libellotis  of 
not.  The  defendant  was  found  guilty,  and  there  was  after- 
wtrdtf  an  application  made  to  the  Court  for  a  new  trial,  ou 
the  ground  of  misdirection.  The  rule  was  refused,  and 
IjotdEllenhorough,C3,  said,  '' the  only  question  is,  whe- 
ther the  occasion  of  the  publication  rebuts  the  inferenee  of 
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maliee  arisiog  rrom>  the  matter  of  it;''  aod  Lt  Blane,-  J.        IMS. 
stated,  that  he  had  told  die  Jury  diat  they  were  to  coi&iider      ^^^"'^^ 
whether  the  publication  tended  to  defame  the  prosecutor,  ^^  '^ 

giving  his  opinion  that  it  did,  but  still  leaving  the  question     HAatavt 
to  them.    He  further  stated  to  them,  that  where  the  pub- 
lication is  defamatory,  the  law  infers  malice,  unless  any  thing 
can  be  drawn  from  die  circumstances  attending  the- publi* 
cation^  to  rebut  that  inference.    Now  that  case  is  e3q>ressly 
in  point  with  this,  and  I  cannot  distinguish  one  from  tjie 
other.    In:  this  case  the  publicatioii  was  of  a  matter  which, 
if  fal^,  it.  is  now  conceded  was  libellous:    Well  then,  was 
malice  properly  to  ,be  inferred  from  iti    The  decisioh  in 
that  case  is,  that  unless  there  is  some  excbte  for  the  pub- 
lication, the  malice  ought  to  be  inferred.    If  so,  then  in 
this  case  there  is  no  solid  ground  of  complaint.    Fault  is 
found  with  my  Lord  Chref  Justice's  direction,  in  baying  that 
the>  onus  of  negativing  the  malice  was  csitt  upori  thcs  defen- 
dants; .  It  was  cast  ujk>n  them,  and  most  justly,  becaiMe 
when  the  natural  tendency  of  the  act  itself  is  to  shew  that' 
it  was  malicious,  if  a    defendant  is  to   exempt'  himself- 
ifpm  the  natural  inference,  he  must  do  it  by  something  on 
his  own  part  to  rebut  such  inference.    Now  in  Ibis  case,  it 
was  within  the  power  of  the  defendants  to  have  addlioed 
evidence  to  prove  (if  the  fact  was  capable  of  proof),  that 
they  bad  authority  for  their  statement.    They  were  entitled 
to  shew,  by  evidence,  what  was  their  authority,  but  in  the 
absence  of  such  evidence,  I  think  the  inference  of  malice  was 
naturally  and  properly  drawn  from  the  publication  itselfi 
For  these .  reasons  I  am  of  opinion  that  there  is  no  founda^ 
tioo  whatever  for  granting  a  new  trial. 

.  HoLROYD,  J. — ^I  am  also  of  opinion,  that  there  is  not 
aHffioient  ground  for  disturbing  this  verdict.  This  is. an 
iitformation  for  publishing  a  libellous  paper,  and'  of  that 
description  which  I  think  is.  to  be  considered  not' only  in- 
jtffious  to.  die  individual  to  whom  it  relates,  but  mischievous 
to  the,- public,^  as  .tending  unquestionably  to  excite  ^eat 
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IWL:  apprehmtion  and  alkrm  io  tfae  miaib  of.  the  people,  as  to* 
the  state  of  herith  in  mhich  this  publicatioii  announces,  as 
^'  from  autborityf' ,  the  head,  of  the.  govemment  is.  Now  if 
U^mrMY*  a«  thing'  which  in  itself  is  aiiscluevoas.  to.  the  public,,  be* 
wipngfully  doae,  that  is  an  indictable  offisnc^,  and^  is .  so 
without  any  allegatiou  or  direct  proof,  of  a  maliciotts  io-. 
tention.  Wrongfully  to  do  an  act,  without  hiwful  excuse^ 
or  other  justification  which  is  auachievous  to  the  public, 
is  of  itself  indictable*  In  some  csns^  indeed,  malice  is. 
the  very  gbt  of  the  offence,  as  b  mnitter;  but  in  other' 
cases,  as  in  larceny,  malice  is  not  an  ingredient.  Where 
the  mischief  is^  done  to  die  individiial,  malice  is  in  many 
cases  essential  to  be  proved,  but  it  is  not  to  be  understood- 
that  in  all  cases  it  is  requisite.  I  odly  mention  thb  t6  shew,, 
that  it  is  not  essential,  iii  the  present  case,  either  to  aver 
or  prove  malice,  becaiure  thia  inias  an  act  in  itself  nus-. 
cbievous  to  the  public.  But  without  relying  on  that  cir- 
cumstance, I  am  of  opinion,  that  d^  evidence  before  thoi 
Juiy  was  such,  as  that  by  the  rules  and  principles  of  the 
common  law,  malice  was  to  be  inferred^  and  that  the  Jury, 
in- the  dischargeof  their  duty,  w^re  bound  to  act  upon  those 
roles  atid  principled,  and  apply,  the  law  to  the  fiurta  before 
^lem.  This  is  a  publicadon  which  assluqes  a  knowledge 
of  the  fact  which  it  alleges ;  it  assumes,  that  the  writer  had 
it  from  tuUhoritjf  ;nnd  whatever  may  be  th6  import  of  diat 
wordy  if  the  defendants  had  any  authority  to  justify,  or  ex- 
cuse the  publication,  it  ought  to  have  been  alleged  and 
proved  by  them.  Whether  that  would  be  a  snfBcient  esxuse 
for  the  pttblicatioti,  I  will  not  take  upon  myself  to  deter* 
mine ;  in  this  case  it  is  not  necessary  I  should ;  because 
in  the  absence  of  any  proof  of  authority,  the  very  act  of 
publishing  a  statement  which  is  mischievous  to  the  pubfic, 
is  prim&  facie  evidence  to  shew,  that  it  was  done  mab 
anioK>;  ^  it  appears  to  me,  that  when  a  publication  having 
auch  an  injurious  tendency  is  proved,,  the  principle  of 
law  is,  that  it  is  done  with  a  malicious  intention,  because, 
unless  there  is  some  proof  to  shew  the  contraiy,  k  ia 
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I0.be  takea  that  iha  party  loteiidcrt  iboMi  eSactonUfiba^*!       iMt. 

tarallj  ft>w  from  liiv  ncU     If  ikw^  tbe  fiecto  m^nnttyk     v«<^>^^^ 

flowiog  from  tliQ  aet  ol  piiUiiihing  the  libeUoua  matter  in    '^^  ^^* 

f«e«lion|  wQre  qiisphieYoiM  I9  tha  pAiUic,  I  think  the  Judgf)     Hakvotw 

was  bwajd  to  taU  the  imj  th^t  the  lav  iafefred  ipali^%  1^ 

the  Jury  wer«  hourM)  to  adopt  that  piriipciple  in  the  uppftcntimi 

of  their  verdict»  to  the  ftots  proved.    Wh#9  the  bet  of  ipi^h 

a  publication  ia  est^bliahec^  I  thinl^  t^B  Judjja  waa  fight  in 

telling  the  Juty  l^at  oiaUce  waa  to  be  presumed,  i^i^  that 

the  iptentioo  of  the  defendant  was  lj)iaj(  which  the  pnblica* 

tion  waa  natun^ly  cflculi^t^  to  produce,  apd  that  th#  opuf 

laj  upon  the  defendant  to  rebut  die  inferfpice*    But  \t  if 

said*  thut  my  Lord  Chief  Justice  was  bound  diitin^tly  to 

answer  tbe  abstmct  questmi  p4rt  by  the  Jury.    I  am«  howi^ 

ever,  of  opinion^  that  a  Judge  ^  not  bound  to  answer  any 

abstract  question,  eice|)t  so  far  aa  it  ijs  material  to  thf 

question  before  hinv  and  00  which  the  Jury  are  to  decide ; 

imd  io  this  case,  if  the  Jur;  were  satisfied  froip  the  answer 

which  was  giv^  that  it  was  to  be  presumed  that  the  defei^ 

dant  intended  the  coiiseqiiencf s  which  would  nafuraUy  £oUoif 

froBi  his  ac^  they  must^  at  the  same  time^  have  been  aaf 

tisfied.  that  there  was  sufficient  proof  of  malice.  .Thqr  ap? 

peiir  to  havf  be^  so  f  a^fied*  for  they  retired  to  consider 

further  of  their  ver^^ict,  §nd  «cted  upon  the  answer  which 

they  ifeceiv^d.    On  that  part  of  die  case,  therefore,  ther^ 

can  be  nq  ground  for  a  new  trisL    I  also  think  that  inx 

Loprd's  direction  was  perfectly  correct  in  stating,  that  iajselj 

to  assert  that  his  Afajesty  was  afflicted  with  mental  inaam^, 

was  a  criminal  act,  unless  there  was  ^npething  to  sh^w  that 

th#  MicrtSMi  vas  made  qa  ap,  occasion  whidi  the  law  con^ 

^^4m  m  a  i:9asonabl9  eicuse,  so  9s  to  make  aifch  a  pub- 

lipatiw  jwrtiiable. 

9mt,  Jw—Jt  is  impoasible  for  any  map  to  naad  tbi§  pub^ 
ljfi)iuon,  without  be^  perfectly  s^fiof  that  it  is  correct)!]^ 
diispribod  ^  tj^.  ii^opnatioQ^.  as  a  ffd^ei  scandalous,  and  ni^ 
Ikioua.  li^l.    TiM  fditor  of  ^nevitpaper  tl^i^  projjer  to 
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1888.  afftte  that  the  sovereign  of  this  coiMitry  is  in  a  situation  which 
"^^^^^^^  renders  him  unfit  to  discharge  the  duties  of  his  high  oiffice; 
^  '  He  is  not  satisfied  with  stating  th'is  as  a  ruihouri  which  I 
9aaw.  think  he  would  be  by  no.  means  justified  in  doing ;  but  he 
affects  to  state  the  &ct  as  from  authoritji  that  isy  he  under^ 
takes  for  the  truth  of  a  statementi  which  is  the  most  likely 
of  all  others  to  create  discontent  and  confusion  in  the  coun- 
try. It  is  said,  that  the  words  ^'  from  authority''  only  mean; 
dmt  intelligence  had  been  communicated  to  the  defendants 
by  somebody  likely  to  know  that  the  fact  was  true.  I  be- 
lieve such  an  interpretation  was  never  before  put  upon  that 
word.  When  a  man  states  that  he  has  a  fact  from  autho- 
rity, he  means  to  assert  that  he  has  it  from  the  relation  of 
one  who  knows  it  to  be  true,  and  not  from  one  who  pos- 
sibly may  know  it.  It  is  said  by  the  defendants'  counsel, 
that  the  gist  of  this  prosecution  is  malice.  To  that  I  ac- 
cede, but  it  is  necessary,  that' we  should  ascertain  the 
meaning  of  the  term  "  malice.''  I  deny  that  in  a  Court  of 
Iaw,  we  are  to  understand  that  word  in  its  common,  or- 
dinary, .and  popular  sense.  I  say  that  malice  in  the  law 
does  not  mean  only  as  in  ordinary  language,  spleen,  hatred^ 
or  ill-will  against  a  particular  individual,  but  means  any 
wicked  or  mischievous  intention  of  the  mind.  For  irtstance, 
in  the  crime  of  murder,  which  is  always  alleged  in  the 
indictment  to  be  committed  with  malice  aforethought,  it  is 
neither  necessary,  in  support  of  the  charge,  to  shew  that 
the  offender  had  any  enmity  towards  the  deceased,  nor 
would  proof  of  the  absence  of  ill-will  afford  the  prisoner 
any  defence,  when  it  is  proved  that  the  act  of  slaying  was 
intentional,  and  committed  without  any  justifiable  or  ex- 
cusable cause.  There  are  many  cases  of  murder,  in  which 
malice,  in  the  common  and  ordinary  sense,  does  not  exist 
in  the  mind  of  the  murderer,  against  the  deceased,  but 
merely  a  mischievous  intent  against  him.  A  man,'in  ordi- 
nary language,  can  hardly  be  said  to  have  a  personally  ma- 
licious intent  against  the  deceased,  when  the  primary  ob- 
jtet  of  the  murder  is  merely  to  possess  himself  of  hia  pro^ 
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pcifty.    It  arppears  to  me,  (Rat  the  charge  containecf  in  thS        IKS; 
iiifbrmation  waar  coriil^le^ely  made  out-     But  ^ipposiog  tlie  ^T., 

Word    '*  iiidfcibu^y''   was  omitted  id  the  iufonhation,  t     _   f> 
shoiifiPsay,  tfiartya/ii^i^/^**  assiert'  that  Ae  soveretgrf  of  the 
cmtiiiy  WsM  def^rived'  of*  hfd  reasoir  (ah  stes'ei^on  ^liicti 
itari  a(  ncfc^saStjT  ph>dace  itiUclilf ),  b  dti  iddfetdbfb  <iii 
ffedcc/.     Malice  in  sfudh  a  easel  is  not  necessary  to  be  stflegeS 
ci  pfoved;  n6r  n^e<f  the  J\iry  M^  it.    Att  that  h  ilec'essary 
they  s&otdd  find'  is,   th^  tDeS^  defefndknt^,  without  reason) 
published   thi^  fafse  account,      tt^heth'et*  they  &acf  malice 
against  (he  king  01^  ndt,  is  imm^ferial^  if  the  account' was  o^ 
that  natui'e  which  Wa^  tikefy  to'  prddude  mischier^  smd  there 
is  ffo'm'^h  ih  the  couritry  hardy  enough  to  argue  that  such  a 
repfeseiltatioi^  &  ndt  of  a  mo^'  dangerous  tendency,  coiv- 
iidering  the^  cbns^c(ueiiccJs  Which  k  v^as'  calculated  to  pro^ 
dbccf.     Mk^ce  had'  nbtlnns^  to  d6'  with  this  offence.    Ali 
chat  th^  dbflbiidinns'had  to  di'^Wet  M,  was  the  publicatioit 
€1^  a'papet^  wfi?ch  had  a  tertdenliy  to  prdduce  the  most  mis- 
ttiiiivbus'  cdnse^uencels  mr  the  country:    But  if  it  was  ne- 
ce^dkry  to  prove  thaHcer  m  the  legd  sense  of  the  word,  there 
^ifus'  qafte  enoHgti   to  jtisAy  the  verdict  of  the  Jury,    t 
Mnk  the  abs^ek'  gf^en  by  my  Lord  Chief  Justice  to   the 
qtifestio^n  ptitf  b^  the*  Jury,  was  mOst  correct.    It  was  ad-^ 
mitted  at  tbe^  trid,  thht  the  libef  was  false  m  fact;  but  it 
^%  at  the  $kih6  Ciihe  urged*  that  thc^  defendants/ at  the 
titn^  they  pdblishdfl  it,  d^  ifot  know  that  it  was  false.    If 
sb,  wfry'did  they"  uAdertakfe' to  be  responsible  for' its  truth, 
by  ass^rtiu^  thht  tUey  ptibfished  it  from  authority  ?    Wliether 
a'publicatibii  bb'true  oi  fklse',  is  liot  the  issue  ob  the' trial 
of  oA  infOruiatibn  foi*  a  litiel ;  the  issue  is,  whether  it  be  an 
innocent  or  mii^hievoils  paper.    It  is  iihpossible'  for  any 
man  to  read  this  paper,  without  being  satisfied  that  the 
fttuy'cotktained'  id'  it,   ottglnated'  in  the  worst  species  of 
feelingl    Suppo^rmg  so  dreadful  a  calamity  had  happened 
td  thv  country,  ai  the  iftsatnty  of  the  Iciiig^  it  is  not  to  be 
taken  (br  ghinted,  that  the  editor  of  a  newspaper  is  at 
l%ert^  to  publish' a'stalSsmeot  of  this' description,  before  the 
YOU  III.  H  n 
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1823*        constituted  authorities  of  the  country  think  fit  to  make  the 
disclosure.    It  appears  to  me  to  be  very  improper  for  persons 
in  the  situation  of  the  defendants,  to  judge  when,  in  what 
Hartxt«      manner,  and  under  what  circumstances,  a  statement  of  this 
description,  even  if  true,  should  be  given  out  to  theyworld. 
I  do  not  mean  to  give  any  opinion  whether,  if  the  s^tement 
was  true,  the  defendants  would  be  justified  ;^./t>ut  at  the 
same  time  I  do  not  wish  it  to  be  understood^  that  the  truth 
of  it  would  be  a  justification ;  for  it  strikes  me,  that  if  an 
editor  of  a  newspapejT  were  rashlylc^^make  such  a  dis- 
closure,   under  circumstances  liwy  to  produce    alarming 
consequences  to  the  public  safe^,  he  would  be  criminally 
liable,  even  though  his   statement  was  founded  in   truth* 
The  best  course  for  editors  of  ne^ispapers  to  adopt  in  such 
a  state  of  things,  is  to  act  with  decency,  and  to  abstain 
from  saying  any  thing  on  the  subject,  until  a  disclosure  is 
made  by  the  constituted  authorities.      Whether  if  the  in- 
formation  is  delayed  for   an    unnecessary  length  of  time, 
they  are  called  upon  to  discuss  the  conduct  of  those  who 
do    not   make    the    communication,   is  a  totally  different 
matter.     I  apprehend,  that  if  a  communication  upon  so 
important  a  subject  should  be  improperly  withheld,  the  just 
liberty  of  the  press  would  allow  any  person  to  call  the  at- 
tention of  the  community  to  the  circumstance;  but  I  think 
it  does  not   fall  within  the  proper  province  or  duty  of  any 
man  conducting  a  newspaper,  to  put  himself  forward  to 
make  a  disclosure  of  this  nature,  before  it  is  made  in  a 
regular  manner  by  those  who  are  best  able  to  provide  against 
the  effects   of   the   agitation  of  public  feeling,  which  it 
would  be  likely  to  produce.    I  am  of  opinion,  that  there 
is  no  foundation  for  a  sew  trial  in  this  case. 

Abbott,  C.J. — My  learned  brothers  having  delivered 
their  opinion,  that  nothing  which  fell  from  me  in  my  ad- 
dress to  the  Jury  on  the  late  trial,  furnishes  sufiicient  grouiid 
for  granting  a  new  trial,  it  is  perhaps  unnecessary  for  me 
to  say  any  thing.      One  or  two  remarks,  however.  I  feel 
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myself  called  upon  to  make.  If  it  h€  true,  that  a  malicious  1823. 
intention  is  necessary  to  render  a  person  amenable  to  the  JT^^^ 
law,  who  publishes  defamatory  matter,  I  say,  that  unless  ^^  «. 
that  malicious  intention  may  be  inferred  from  the  publi- 
cation of  the  slander  itself,  in  a  case  where  no  evidence  is 
given  to  rebut  that  inference,  the  reputation,  the  honour, 
the  feelings  of  all  his  Majesty's  subjects,  high  and  low,  will 
be  left  without  that  protection  from  the  law,  which  the  law 
in  every  civilised  country  ought  to  afford.  I  would  say, 
with  reference  to  the-  particular  expressions  contained  in 
this  publication,  that  I  am  of  opinion,  that  if  any  writer 
thinks  fit  to  say  that  it  is  from  authority  he  speaks,  when 
he  informs  his  readers  of  a  particular  fact,  and  it  shall  turn 
out  that  the  fact  so  asserted  is  untrue,  he  who  makes  an 
assertion  in  that  form,  may  be  justly  stated  to  have  made 
a  false  assertion.  I  am  not  casuist  enough  to  say,  that  to 
call  it  an  untrue  assertion  is  a  more  proper  mode  of  ex- 
pression. 

Rule  refused. 

The  defendants  were  afterwards  brought  up  for  judg- 
ment, and  Mr.  Harvey  was  sentenced  to  pay  a  fine  of  £00/. 
and  be  imprisoned  in  the  custody  of  the  Marshal  for  three 
months,  and  to  find  sureties  for  three  years ;  C/uxprnan  was 
sentenced  to  two  months  imprisonment  in  the  same  custody, 
and  to  find  stireties  for  the  like  term. 


Jbrvis  v.  SiDNiY,  Bart;  ?w«f, 

X  HIS  was  an  action  a^unst  the  sheriff  of  the  county  pf  Declaration 
Kent,  for  a  false  return  to  a  writ  of  fieri  facias.    The  de-  2SJriffVo?a 

daration  stated,   that  pn  the  £8th  January,  the  writ  was  ^ise  retam, 

^  aUeged, that  , 

from  the  day 
of  the  dellTery  of  the  writ,  wdU  and  ai,  and  ^fier  the  retwrn  thereof,  he  was  sheriff. 
The  writ  was  retiimable  on  the  isth,  and  the  defendaat^a  ihrievalty  expired  on  the 
7th  Fibruary :— Held,  no  variance. 

.     H  h£ 


1828^       ^Ij^viered,  to  tl^n  d^fendtnt,  vho  tliuen  ^d  froqi.  thence  uotil, 

V^^^      <;/ff2  of  qnd  after  tfys.  refum^  (ff  <^  «^d  t»n^,  «?fli  «**«#■ 

**^"        9f  t||^  s^id  co^nly  of  Kent.    At  th^  trii^l  before  GraJu^,  B. 

tioHST*      a^the,  last  Asaiies  for  Hxe  qounty  of  Kent,  it  appcai:ed,  ii^ 

^yicl^nce,  th^^  the  nrit  waa  returuable  oa  the  12tb  Febru*. 

ofy,  ^ad  that  the  def(?ndapt*a  shrif^v^lty  ei|pired  oi^  the  7th 

pS  that  month^/wJier^Mppa  it-^oud^^ec)^  that  the  ghuor* 

Ufff  must  he  noi^auit^  fpr  a  Yuriimqe*    The  learned  J^dg^ 

ovejT-rjuled.thf  obj^tipD,  i^ut  saved th^.po^nt,  aodtheKb^on 

tipr  hfwl  a^verdj^t,  a^uJupct  to  .^^inotipn.  for  i^  ofMW^t* 

ftj  nQqsMit,  aq^,  coiU||p4«di  tfa^ttl^e  olgjecti^^  m^s  vu^  ihci 
allegation,  in  tjb9  deg^lv^^QP  h^viiig  filled  19  proof.  Die 
d^fend^iit  c^asf^;  tp^  ba  ahmSf  vi^ieii,  tl|e  cnyse:  qS<  mugm 
^p«e,  andtherqfoie^  it  wai9.  iHateriattp  proy*  t^.idl^alicMk 
1^  tl^  decli^ratioii,  Thia  waf<  negpiived  hg^bfi  cyvidenct^ 
and  consequently  it  is  ground  of  nonsuit. 

Per  Curiam.'  It  was  quite  imniaterial  to  allege  that 
t^  de^qdipt  w^.  ah^riff.  at'  the.  raltira  of  the  v«rit.  All 
tV(9^  it  wa^.  it^^mi^t,  oQitbs)  plain^f  t^.d#  wm,  tot  pmm 
sp  quioh  ofi  tbfl  all^rntiop  as  was  necessary,  to  la^taio  tba 
^f^n.  li^,xnfBt^«ri  of  contmoty  if  so  miicb  of  the;  dcdeit 
ration.  is>  pfpve4  a^  will  maintain  th«  socI:q£  aqtipp  bmicb$ii 
the  plaintiff  may  reco:ver  pr4>^  taM^.  He  caD9<;A.  recpver; 
upon  a  different  ground  of  action ;  but  where  it  is  the  same 
ground  of  action,  and  the  allegation  in  the  declaration  goes 
beyond  what  is  necessary  to  be  proved,  it  does  not  affect 
the  right  to  recover.  In  this  case,  all  that  was  requisite 
for  the  plaintiff  to  shew  was,  that  whAt- the.  sheriff  did,  was 
in  his  character  of  sheriff;  and  although,  the  cause  of  i^qivi 
may  have  in  fact  arisen  after  his  shrievalty  had  expired,  yet 
it  is  perfectly  clear,  that  a  sheriff  may  make  his  return  after 
he  has  ceased'  to  be  sheriff.  He  may  be  called  upon  to 
make .  his  return  within  si^  months  af^rward?,.  The  point 
ia. too  plain  fer.afgument^ 

Rule  refused. 
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l/Hl3  Was  an  afc^oil  bf  debt  oh  bbrid/rdttttitrdtlcrid  for  ThessG^.s. 

the  due  {Miyment  of  im  Mmity.    The  defendMt  chivied  oyei"  ^^  JJJ^  .^ 

iff,  and  fi^t  ddtthe  tb^M  HM  \6i6Miiifh  (WhMi  rcicit^d  that  ^le  memorial 

of  ao  aonnity^ 
citt  J.  fV.  had  agreed  to  deil  an  atintnty  of  l^M.  pei*  annum  tiie  ^  mitore 

to  the  ))IaHit!ff,  and  becore  payment  tiieV-^of  hy  ^  demise  and  ^eS*  b^*™' 

aft^Jgntterit;  and  in  j^r^ance  of  s^ch  agreement,  did,  by  ^^"^  ^'Jl[iJ*' 

ifidtsi^tok-e^  covenant  t6  pay  file  dJaid  annuity ;  Which  iiiden-  be  set  fbrtfa. 

ture  conlahied  k  deHihie  of  certain  leas^Iitdd  premises  therein  memorial  of 

particularly  described),,  and  pleaded,  first,  noo  est  factum ;  "ri^"Se  in^ 

second,  that  there  was  no  memorial  of  the  said  indenture  •trameDt  bj 

ehixAled  within  thirty  days  after  the  Execution  thereof,  as  secmsd.  as 

rfeqnirbd  by  the  anhuHy  act  53  Geo.  3.  c.  141 ;  and  third,  11^  of"^' 

thdt  titere  Mras  no  menibriid  of  the  said  indenture,  correctly  ^^^^.r^JJ? 

dekcribit)^  the  nature  thereof,  waii  the  property  thereby  in*-  it  appeared 

tended  to  be  charged,  tot  securing  the  payment  ot  the  an-i^  the  iostminent 

miity,  enrolled  as  required  by  th6  samel  act.    The  plaintiff  ^  ^HelT' 

replied  to  tfa^  tecond  ind  third  |)le^s,  ttiat  the  indenture  was  that  in  po- 

duly  enrolkd,  and  assigned  as  breaches  of  the  condition,  goage,  the 

non-paynieht  of  on^  yea^  and  a  half  of  the  said  annuity,  '^ciently 

At  the  trial  before  Abbott,  CS.  at  the  London  adjourned  described, 

Sittings  dfter  la^t  Term,  the  indenture   mentioned  in   tlie 

condilibti  of  tfte  bond,  bbing   produceci,  it  appeared,  that 

the   grahtof  of  thd  dtmnUy  was   entitled  to  certain  lauds, 

hbtti$e#,  dnd  premises  for  the    F^sidue   ot  a   term    of  one 

ihovsffhd  years ;  ittid  for  aectit^g  the  ()ayment  of  ihe  an-     . 

itirtty,  did  ^Thui,   bargain,   sel},  and  demise  the  said  pre- 

ihisea  to  ceHain  trustees  therein  mentiooec^,.  during  the  re- 

maitkfer  of  the  sAd  term  of  otie  thousand  years,  except  the 

list  Xfih  days  6f  th^  said  term,  yielding  and  paying  a  pepper- 

COttL  rent.     Iff  Aie  me4ioriaf,  this'  deed  was  aescribed  as  ''  a 

^rant  of  an   annuity  of  150/.  am!  an  assignment  of  certain* 

Ifereditamefnts  and  premises  toif  securing  tire  same."    t>a 

t^t  part  (]ff  the  def^iirdmif  it  wm3  iiutb^ed,  that  tfils^was  a  mis^ 
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W2Si  description  of  the  deed,  and  not  in  compliance  with  the  re- 
qubites  of  53  Geo.  3.  c.  141,  which  requires  that  the  nature  of 
the  instrument  given  for  securing  the  annuity,  shall  be  properly 
Capsl.  gg^  fQfji,  jji  jjjg  memorial.  The  indenture  in  questiou  was 
not  an  assignment  but  an  under-Ieasei  and  therefore  it  waa 
not  properly  described  in  the  memorial,  and  consequently 
the  annuity  being  void,  no  action  could  be  maintained  on, 
the  bond.  The  Lord  Chief  Justice  held,  that  as  the  iii^ 
strument  was  described  in  the  ordinary  and  popular  lan- 
guage of  mankind,  it  was  sufficient  to  satisfy  the  requisites 
of  the  act,  and  therefore  over-ruled  the  objection,  but  re- 
served the  porat.  A  verdict  was  recorded  for  the  plaintiffji 
and 

Coplejf,  S.  G.  now  moved  to  enter  a  nonsuit.      The . 
53  Geo.  3.  c.  141,  gives  a  form  of  enrolment;  and  in  the 
second  colunin  of  the  schedule,  the  parties  are  required  to 
describe  the  ^'  nature  of  the  instrument."    The  question  in 
this  case  is,  whether  the  nature  of  the  instrument  has  been 
set  forth.     It  is  described  as  ''  a  grant  of  an  annuity  of  150/. 
and  an  assignmerU  of  certain  hereditaments  and  premises  for . 
securing  the  same."    The  evidence  adduced  to  support  this, 
description,  is  a  demise  or  under-lease  of  certain  leasehold , 
premises,  and  not  an  assignment  of  certain  hereditaments 
and  premises;   consequently  the.  instrument  has  not  been* 
truly  described.    An  assignment  is  a  very  different  thing 
from  an  under-lease.    The  assignee  of  a  lease  is  bound  by 
all   the  original  covenants  respecting  the  payment  of  rent 
to  the  lessor,  and  by  all  other  obligations,  but  an  under-; 
lessee  stands  in  a  very  different  situation ;  he  is  only  bound 
by  the .  covenants  in  his  own  lease.     In  this  very  case,  the 
under-lessee  is  bound  only  to  pay  a  nominal  rent ;  whereas, 
if  there  had  been  an  assignment  of  the  original  lease,  the 
assignees  would  have  been  bound  to  pay  the  rent  which  the 
original  lessor  had  reserved;  so  that  the  instrument  given  in 
evidence  is  very  diflferent  from  that  mentioned  in   the  me- 
morial.   If,  therefore,  the  directions  conlauied  in  the  sche^; 
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dule  to  the  annuity  act  are  to  be  construed  strictly,  it  is  1823. 
quite  obvious  that  they  have  not  been  complied  with.  Un- 
doubtedly, in  popular  language,  an  assignment  may  mean 
a  conveyance ;  but  according  to  the  rules  of  construction  Cafel. 
always  applied  to  this  act,  the  directions  in  the  schedule 
ought  to  be  strictly  complied  with.  Smith  v.  Pritchard  (a), 
Darwin  v.  Lincoln  (&),  and  Cheek  v.  Jefferies  (c).  Here« 
the  indenture  is  in  substance  an  under-lease,  and  therefore 
when  it  is  described  as  an  assignment,  the  plaintiff  has  not 
properly  memorialised  the  instrument,  and  must  fail  in  his 
action. 

Abbott^  C.  J. — I  am  of  opinion,  that  the  verdict  in 
this  case  ought  not  to  be  disturbed.  If  in  pleading,  -the 
pleader  had  alleged  this  to  be  an  assignment  of  the  pre- 
mises in  question,  and  had  given  this  deed  in  evidence,  he 
would  not  have  proved  his  allegation,  because  the  pleader  is 
to  state  the  instrument  according  to  its  legal  effect  and  ope- 
ration, which  he  would  have  done  untruly  if  he  had  de- 
scribed this  as  an  assignment,  inasmuch  as  the  grantor  has 
not,  in  point  of  law,  parted  with  all  his  interest.  But 
here,  all  that  is  required  in  the  memorial  is,  that  the  nature 
of  the  instrument  shall  be  stated.  In  the  column  of  the 
schedule,  under  the  head  ''  Nature  of  instrument,"  are 
given  examples  of  the  manner  in  which  the  instrument  is 
to  be  described,  namely,  "  Indenture  of  lease  and  release;" 
**  Bond  in  penalty  of  1200/,"  '^Warrant  of  attorney  to  con- 
fess judgment  on  the  same  bond."  It  seems  to  me,  there* 
fore,  that  we  are  to  understand  the  words  ''  Nature  of  in- 
strument," as  meaning  such  a  description  of  it  as  would  be 
understood  in  the  common  and  popular  sense  of  mankiqd, 
as  applicable  to  it.  I  thought  so  at  the  trial,  and  I  am 
still  of  that  opinion. 

Bat  LEY,  J. — If  the  argument  in  support  of  this  motiou 

were   to  prevail,  it  would  be  incumbent  on  the   party,  in 

(a)  Ante,  vol.  U.  p.  574.  (6)  5  B.  ^  A.  444,  (c)  Ante.  taSh 


jam       ^yerj  case,  to  dcaciibe  %  instnuDqit  ac^fs^g  to  i|»  l^d 

>^N'^^      opefation,  which  Id  ipjinj  lostaiioeB  wo^U  kp  >P  extupmely 

*^™^      tJiflScuU  fting  to  dp.    Jf  the  fiL^tiff  hwl  pv^r-steted  the 

^'^      4^3criptioi|  pf  the  Mtstntpiei^t  in  this  poeiqprpalj,  there  youlcl 

h^  a  gie^t  d^  hi  lj||k^  otgc^ction,  but  }f»  |if s  nnderatated  il> 

and  therefore  there  i3  pp  grPVAd  (cr  ^y^  ](bat  hp  |ias  not 

aiiq5cipnll;r  co^pM  w^^  %  re#8i^  of  l^bf  statute.    In 

^Cirruq^  v,  faUqncf  (fi),  ^hich  ifrfus  aii  9C^of^  of  trover,  the 

dpc^araffoff  deijpribied  a  f:^jrtaiQ  ^t^pi  as  "  ao  ps^^gnoieot 

BPWr^  JP  >e  a  cpnyej^i^,''  npid  ij;  ftppe^g  that  the 

conveyance  war  in  fact  by  lease  and  release,  it  was  held  bo 

variance. 

floL^QVp^  4.— In  »trict  legal  phiaseoTogy,  this  instni- 
w^ttt  dofs  not  operate  as  an  assignment,  because  whea  a 
nm  «x^iit«p  an  affsigpment»  in  strictness  of  hiv  he  parts 
^A  ?il  h|a  'w^g%i ;  bfit  i»  coBunon  parif  oce  a  man  may 
be  s^  tp  h9ye  A9sigoed.  bis  estate  when  be  has  parted  with 
>t  o|9ly  for  a  period  of  lime.  I|  is  aa  assignment  in  coipmon 
p^I^np^  for  so  long  a  time  aft  he  has  parted  with  it.  I 
therefore  thiiij^  there  is  Bothing  in  ^  oW^ction. 

Rule  refused  (&)• 
« 1  Biag.  45.  (4)  BtM,  J.  WM  *«^al. 


5^'  Storey  v.  Birmingham. 

tioD,  cancel  a  bad-bond  given  bj  the  defendant  (who  had  b^^  arrested  on 
IRn^bJa       •  ^*"  of  Middlesex)  should  not  be  delivprq^  m»  tp  if^c^pr 

UrgT^IS'    ''^"^^'  """^  ^'^  8^^**°^  ***  '^^^^''^  *^^  *.<  ^  ^^  of  thfe 
insA  peer,  oo-  WTCst,  he  Was  a  peer  of  that  part  of  the  HJnit^d  J^ingdpyi  pC 

a'^UclSriy'  Gr^^  Britain  and  Ireland,  cMed  Ireland,  by  the  title  of 

""•^  »»t.        Lord  Jl^erley^  &c.  of  which  fact  theife  w^i  a.  positive  afi. 

dpit.    There  was  no  state^e^jt  thfit  the  d^ep^aot  had. 

ever  sat  in  Parliamept^  or  had  ever  done  any  act  in  the  ch^ 


rficjtffr  of  a  jmr;  1)i|l  U  irM  >lAimtte4;i  tfaiit  tjbi?  ^t  of  bii       issa. 
being  iv»  Ifjsi  p^er,  waa  amffipieut  |o  privjle^^e  hm  from      ^^v-^ 


r. 
Bii|Miir«^ 


f  fifpe  lilc^  thja,  iit  mof t  b«  f  cjoir  cMf)  »t  p^fsmge*  If  ibe 
^enclaqt  be  a  p^^  ifae  aoawer  y>  %hk  loockwi  it ^  that  be 
<my  i4W  bis  p^mga,  and  cstabluh  bia  cUle  in  a  regular 
way. 

Rule  refused* 


Clark  v.  The  Inhabitant9  of  The  Hundbed  of        *lf"^?^» 
Plything. 

X  HIS  yras  an  action  on  the  case,  on  ihe  statute  9  Geo.  1.  Theowaer  of 

€•  22,  to  recover  from  the  hundred  of  Blythin^^  the  value  JJSjJ^ousir" 

of  certain  stacks  of  com  and  hay  of  the  plaintiiF,  which  had  ^^  oo  f>r«», 

beep  \i^ilful|y  destroyed  b^  fire,  within  the  hupdr^,  by  some  an  actioo 

person   or  persons  unknown.    The  declaration  stilted,  that  hundred  on 

ihe  offence  was  committed  within  one  year  before  actioii  ^***^^'?'^' 

^  "^  ,  c.  iff  altbonni 

commenced ;  that  notice  of  the  circumstance  ^yas  given  by  b*  has  previ- 

plaintiff  tQ  three  inhab^nts  of  the  ^wn  of  ff .,  which  wa9  the  ^f^^  ^ 

qear  to  the  place  where  the  offence  was  committed,  within  j^ "^^^  ^ 

Ceq  days  after  it  occurred ;  thi^t  within  four  days  after  tl^at  ^JJ*'*"^^ 

nptice,  pjiain^  gave  in  his  examination  before  a  magistrate 

of  thf  countj,  iu  which  ^e  depgsed^  ^at  the  sta(;|cs  bad 

been  set  on  fire  by  sonye  person  or  persons  unl^nown ;  and 

that  six  mpqths  and  upwai:ds  had  elapaed,   and  that  thq 

offender  or.  offenders  had  not  yet  been  apprehended  or  <;onr 

v^tec}.    *'  Yet  the   said  inhabitanta  of  the  said  hundred  of 

£.  h^ve  npt,  although  often  reqi^ested^  piade  full,  ox  any 

8atbfiEv:tion  of  amen()s  t^o  ^e  said  plaintij9[  for  the  daoiagei 

and  injqry  by  him  sustained  as  nf^resaidj,  to  th^  damage  oC 

the  said  plaintiff  of  200//'      Pl^a,^  No^  C^^i^yJ^  apd   'm\Mi 

thereon.    At  the  trial  before  Bosanquet,  Serjt.  at  the  laft 

Assizes  f(v  the^  cowtj;  of  Suffolkf  evj4^i|c§  wa«  giv^  in 


office. 
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Inhabitants 
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Hundred 
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support  of  all  the  allegations  in  the  declaration,  but  as  it 
also  appeared  that  the  plaintiff's  premises  and  stock,  in- 
cluding the  property  in  question,  had  been  insured  against 
fire,  and  that  he  had  been  paid  the  full  amount  of  his  loss 
by  the  insurance  office,  it  was  contended,  on  the  part  of  the 
defendants,  that  he  had  no  longer  any  right  of  action  against 
them,  llie  objection  was  over-ruled  by  the  learned  Ser^ 
jeant,  and  the  plaintiff  had  a  rerdict,  with  leave  to  the  de- 
fendants to  move  to  enter  a  nonsuit. 


Storks  now  moved  accordingly,  and  renewed  the  objee- 
tion.  Both  the  language  and  policy  of  the  statute  upon 
which  this  action  is  grounded,  require  that  the  party  sh^U 
be  suffering  a  continuing  damage  at  the  time  when  he  seeks 
satisfaction  from  the  hundred ;  and  therefore  as  the  plain- 
tiff had  received  the  full  amount  of  his  loss  from  the  in<» 
surance  office  before  the  action  was  commenced,  he  bad 
tlien  ceased  to  sustain  any  damage,  and  it  would  be  a  viola- 
tion of  the  statute  to  allow  him  to  recover  against  these  de- 
fendants. Section  7,  of  the  act  provides,  that  the  inhabit- 
ants of  the  hundred  shall  make  satisfaction  to  every  person 
for  the  damage  be  shall  have  sustained  by  the  setting  fire  to 
any  stack  of  corn,  &c.  committed  by  any  offender  against 
that  act ;  so  that  it  is  clear,  the  legislature  intended  to  afford 
remuneration  to  the  person  actually  injured  ouly,  and  did 
not  contemplate  the  introduction  of  any  third  party,  who 
might  previously  have  insured  his  property.  The  3  Geo.  4. 
c.  33,  the  object  of  which  was  to  reguli^te  the  mode  of 
recovering  for  damage  occasioned  by  offences  against  the 
9  Geo.  1.  c.  22,  also  supports  this  argument,  for  in  ss.  3  & 
4  of  that  act,  the  legislature  evidently  confine  the  right  of 
recovery  to  the  individuals  whose  property  is  destroyed.  It 
has  been  decided,  that  both  the  1  Geo.  1.  stat.  2.  c.5,  and 
the  9  Geo.  1.  c.  22,  are  remedial  statutes,  and  intended  to 
relieve  the  party  damaged  by  the  illegal  act.  Ratcl^e  v/ 
Eden  (a),  and  Hyde  v.  Coggan  (6).      Now  here,  the  party 

(«)  Cowp.  485.  PMrm,  ante,  vol.  ii.  439.    AU€% 

'  {*)  t  Doug.  699.    See  Jackson  v.      v.  A^re,  ante,  page  96.. 
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damaged  baa  received  satisfaction  from  the  inaurera^  and  it        1823. 

is  not  competent  to  them  to  remunerate  themselves  by  an  ^'•^n^^^ 
action  against  the  hundred  in  his  name.    It  must  be  ad-  «. 

.  •  The' 

mitted^  that  in  Marshall  on  Insurance  (a),  a  MS.  case  is  ihbabitasts' 
mentioned  under  the  name  of  Mason  t.  SasnAuryf  which     ^^  ^^ 
militates  against  the  present  aigument.    That  was  an  action  of 

upon  the  Riot  Act ;  the  plaintiff  had  received  the  amount 
of  his  lo^  from  an  insurance  oflioe,  and  this  Court  certainly 
held^  that  the  insurers  mi^  recover  from  the  hundred  in 
his  name,  though  not  in  their  own.  That,  however,  is  a 
solitary  case,  and  does  not  appear  to  have  received  a  veiy 
solemn  decision,  and  therefore  upon  a  question  so  compa- 
ratively unsettled,  and  of  such  vast  pubHc  importance,  the 
Court  will  at  least  think  further  consideration  desirable. 

Abbott,  C.J. — ^The  question  upon  which  the  present 
application  depends,  was  decided  in  this  Court  many  years 
since  in  the  case  of  Mason  v.  Sainsbuty,  and  unless  there  is 
great  doubt  as  to  the  propriety  of  that  decision,  it  would  not 
become  us  now  to  disturb  it.  I  cannot  say  that  I  entertain 
any  doubt  as  to  its  propriety.  The  intention  of  the  legislature 
in.  passing  this  and  the  other  statutes  of  the  same  nature,  was 
twofold ;  to  render  the  inhabitants  of  hundreds  vigilant  for 
their  own  sake  as  well  as  that  of  the  public,  by  making  them 
interested  in  the  prevention  of  offences ;  and  where  that  ia 
impossible,  in  the  apprehension  and  conviction  of  offenders. 
This  particular  statute  contains  provisions  which  are  appli- 
cable to  both  those  objects,  for  section  7  renders  the  hundred 
liable  to  make  satisfaction  for  the  injury  sustained,  and  sec- 
tion  9  provides,  that  they  shall  not  be  so  liable  if  the  of- 
fender is  apprehended  and  convicted  within  six  months  after 
the  commission  of  the  offence.  With  respect  to  the  ques- 
tion, whether  it  is  competent  for  the  defendants  to  set  up  in 
their  own  defence  a  contract  made  between  third  persons, 
it  seems  to  me  that  the  principle  of  the  act  fully  justifies  the 
decision  of  the  former  case,  and  that  we  should  be  acting  iq 
(«)Yol,ii.  p.706. 


493  C4M9  Iir  ^PHE   K1V«*S  BBNCrHt 

j0Mu       noktioB  of  ihut  prindl^le  ir  «e  imre  to  UtifKuh  th#  pmuit 
%^v^/       murdacU 

IWAsiTAvn       Saylby,  J.— I  «»  of  Ihe  smd#  of^niofi.    The  pHoctpte 

•f  tiM        ^  aot  ntw»  «r  peculiar  to  tbis  sttbject.    Ithai  been  MA,  m 

•f  tbe  ^afli  ef  damage  done  to  a  ship,  that  the  oirfter  may 

Banaxaa*    recover  from  ihe  naderarritefs  far  his  OWA  heeefit  firat^  aad 

maj  afterwards  sue  the  audior  of  the  damage  m  kis  own 

lUime  for  the  beaefil  of  the  uaderwrittrs^ 

HoLBOYB  aad  Best,  Jo.  coacuried* 

Sine  refused. 


jtfmtfosr,  AsTLB  and  Aaother  v.  Thomas  and  Baldwin. 

Nov.  10. 

JfB^%S!St!  Assumpsit  by  plalntiflFs,  churchwardens  of  tlie  town- 

iDgof  the  ship  o(  Burton-upon-Treni,  in  the  parish  of  Burton-upon-- 

B^^d^sf^e-  Trent,  against  defendants,  late  churchwardens  of  the  same 

two  dnJrch-  township,  for  money  had  and  received  to  the  use  of  plain- 

y^^Td^tawen  tiffs  OS  such  churchwardens.      Plea,  by  defendant  Thomas, 

the  towDship,  non  assumpsit;  and  by  defendant  Baldwin,  the  non-joinder 

rwtoftiSe^!  of  two  other  persons,  J.  T.,  and  I.H.,  as  defendants.     Is- 

ri«h,  who  made  g^^  q^  b^^h  ^i^^     ^^  ^^  ^rial  before  Park,  J.  at  the  last 

separate  rates  ^  ' 

for  their  own    Assizes  for  the  county  of  Stafford,  the  facts  were  these : — 

spectiTeiy  s—   The  parish  of  Burton-upoH'Trent  consists  of  the  township. 

actios  dTurJh!  ot  BurtonrUpoH'Trent,  and  of  several  hamlets.     The  pa- 

wardens  for     figh  has  always  had  four  churchwardens,  two  appointed  by 
the  township,  ,  <f..*r»%. 

might  maintain  the  township,  and  two  by  the  hamlets,  jomtly.     The  pa- 

against  Uieir  ^sh  has  only  one  parish  church,  which  is  situate  witliin  die 

Fo7a*balan"e  to^^^^^P-      Tl»«  ^^^  **^  of  churchwardens  haw  always 

remaining  in  made  separate  rates.    At  .the  time  when  the  defendants  weat 

without  join-  out  of  office,  a  balance  of  18/.  was  remaining  in  their 

cluu^wiurd.^'^  hands.      J.  T.  and  /.  H.  were  the  churchwardens  for  the 

em  as  plain- 

tilTi,  or  defeodaats,  and  without  proving  thajt  t)icir  appoaalarnt  was  strictly  IcgaL 


hamlets  during  ibe  MMn«  pmmi  ik^  the  deCapdtiitft  w«m 
cburcbwardena  for  Hm  tawft^hip.    In  w««  oly^to*^  or  th^ 
part  of  the  defendants,  that  the  fom  chufch^niiideiia  aj^       AiTH 
pointed  for  the  parish,  formed  one  corporate   body,  and      Tmoims: 
therefore  that  tbe  mtim,^  ought  t^t  l*tve  hfm  brdNgli^  by 
all  the  present  agamt  all?  ltia^fioisiliei|^4liii^^  Thi 

leained  Ju^gs;^  howew,  avav«4i^d  Ae  ob^ffApn,  iod  tb» 
phintiffi^  und^r  his  dwactiotv  obtantadi  aiwadfeti  for  ihm 
balanoQQf  1«4 

Cftm»^U  nmr^  mpmi.  tog  a  amr  ImI^  om  th«  gTolNid^ 
tbati  th«  Ieai«ad{J^{>ft  had  mi»diaact«l  tlieJiMipiDcpoi^ 
ot  Iaw;«  It  miM.  hci  aifaoiitai^  *at  m  oaiiNnoab  fini  «m 
^«ii^  raised  in  tho  pariiK  bmA  th«l.  itwasia  efidaMre.dHia 
tie  qkurcMafdens  fiw  the  lamAipv  mI  those  for  the.liaaa* 
lato^  bad  coopiaplljik  mdb  ac|iafaleaatea'Ci»  aoaqmit  (tf  Aan 
owiii,  r^ipaalivft  dnrisian^  But  tibt  fiwi  witbn^a:  amhoriar 
#iltiaf  o£tbeni.iasii]iqh  wnaiiLkiiaieK  tlualkUe  taibe 
mA  afoiMV  Uccaoaa  it;  has.  hstti  daddadv^  tha*  b^i  kmr;lheoa 
mast  be  one  fund  for  the  whole  parish,  and  that  sepnalis 
bodies  of  chnichwardens  in  one  parish,  cannot  legally  make 
separate  niiM»  J2er  v.  Gordb«  (a)..  IBt^ey,  1.  IbaC 
case  is  materially  distinguishable  from  the  present,  because 
the  rate  there  in  dispute  was  a  poor-rate;  there  may  exist 
an  immemorial  custom  for  a  church-rate  to  be  raised  in  a 
particular  way,  but  there  cannot  for  a  poor-rate,  which  has 
been  in  existence  only  since  tlie  reign  of  Elizabeth.}  Still, 
the  plaintiffs  cannot  maintain  this  action,  because  they  sue 
as  churchwardens  of  the  township ;  there  cannot  be  au  ap^ 
pointment  of  churchwardens  for  a  township ;  it  must  be  for 
a  parish;  consequently,, if  the  plaintiffs  baye  beea  elected 
and  sworn  as.  officers  of  the  townsUp,  they  ha^re  been  il- 
k^raUy  a|>pointed,  and  cannot  stand  before  the  Court jn  the 
character  which  they  have  adopted ;,if«  on  the  other  hand, 
they  were  appointed /or  the  parish,  they  have  misrdescribed 
themselves  in  th^  first  place,  and  they  should  have  joined 
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1828*  the  other  two  churchwardens,  as  plaintiffs,  in  the  action. 
Upon  either  view  of  the  case,  therefore,  the  defendants  are 
entitled  to  a  new  trial. 


AftTLB 


Abbott,  C.  J.-— I  think  we  are  not  at  present  called 
upon  to  decide  whether  the  appointment  of  these  plaintiffs 
was  strictly  legal  or  not;  we  are  bound  to  presume  that  it 
was,  until  the  contnuy  is  clearly  shewn.  It  is  in  evidence, 
that  the  two  districts  for  which  the  several  sets  of  church- 
wardens acted,  kept  two  separate  purses,  which  were  sup- 
plied by  separate  rates,  and  that  there  was  no  common  fund 
in  the  parish.  Tlie. parish,  therefore,  considered  at  large, 
has  suffered  no  injury  by  this  sum  of  money  not  being  paid 
over,  bat  the  injury  done  is  to  that  portion  of  the  parish, 
by  which,  and  for  the  bene6t  of  which,  it  was  raised.  It 
seems  to  me,  dierefore,  that  as  the  plaintiffs  appear  cloathed 
with  a  character  which  entitles  them  to  direct  the  applica- 
tion of  this  money^  they  are  the  proper  persons  to  maintain 
an  action  to  recover  it  from  the  party  who  withholds  it  from 
them. 

Bayley,  Holroyd,  and  Best,  Js.  concurred^ 

Rule  refused. 


jfMiby^  Warren  vi  Hows. 

Nov.  lo!       ^^ 

A  iadgment  -I-  HIS  was  an  action  of  covenant  on  an  indenture  of  as- 
«<  property/'  signment.  Plea,  non  est  factum,  and  issue  thereon.  At 
me^hig^f  ^^  '™*  ^^^^^  Abbott,  C.  J.  at  the  London  adjourned  Sittings 
the  55  G€«.d.  after  last  Term,  the  plaintiff  produced  the  indenture,  which 
part  1.  tit  '  recited,  that  the  defendant  being  indebted  to  the  plaintiff  in 
^"dSf^ore  *  ***"*  ^'  ^^'*  ^''  *°^  '»®^»8  »°*le  to  pay,  had  requested 
b°  tadent"*"^  ^^  plaintiff  to  accept  an  assignment  of  a  judgment  recovcr- 
of  a  jndgmeot 
debt,  does  not  require  an  ad  falorem  itamp,  bat  most  have  the  common  deed  stamp. 


Vabrb* 
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ed  by  the  defendant  against  one  Morgan,  to  the  amount  of        1828. 
168/.  aa  a  security  to  him  (the  plaintiff)  for  bis  debt;  that 
the  object  of  the  assignment  was  to  secure  to  the  plaintiff 
the  payment  of  50/.  5s.  upon  trust,  out  of  the  money  that       Howa. 
might  be  recovered  upon  the  judgment,  first^to  pay  the  costs 
of  the  assignment,  and  the  eipences  of  enforcing  the  judg- 
ment, not  exceeding  30/.  and,  second,   to  pay  himself  his 
debt  of  50/.  5s.,  and  pay  over  the  surplus  to  the  defendant. 
The  uidenture  had  an  ad  valorem  stamp  of  1/.  lOf.  and  it 
was  objected  for  the  defendant  that  it  shotild  have  had  the 
common  deed  stamp  of  1/.  I5s» ;  and  the  learned  Judge  being 
of  opinion  that  the  objection  was  well  founded,  directed  a 
nonsuit,  but  gave  the  plaintiff  leave  to  move  to  enter  a 
verdict  for  60/.  5s.  if  the  Court  should  be  of  opmion  that 
the  instrument  had  been  properly  stamped. 

.    Jeremy  now  moved  according  to  the  leave  given.    TUs 
case  depends  upon  the  construction  of  the  55  Geo*  3.  c.  184, 
Sched.  part  1,  tit.  Conveyance.  That  statute  requires  a  stamp 
of  1/.  105.  *'  upon  the  sale  of  any  lands,  tenements,  rents, 
annuities,  or  other  property,  real  or  personal,  heritable  or 
moveable,  or  of  any  right,  title,  interest  or  claim  m,  to,  out 
of,  or  upon  any  lands,  tenements,  rents,  annuities,  or.other 
property,  where  the  purchase  or  consideration  money  therein 
or  thereupon  expressed  shall  amount  to  50/.  and  not  exceed 
.150/.''    IJbbott,  C.  J.   The  question  is,  whether  this  in- 
strument is  a  conveyance  of  property  within  the  meaning  of 
the  act;  if  it  is  so,  it  is  duly  stamped,  and  the  plaintiff  is 
entitled  to  a  verdict]    A  judgment  debt  is  property  within 
the  meaning  of  the  act,  and  the  as3ignment  of  it  is  an  assign-, 
ment  of  a  right  to  property  within  the  description  pven  in. 
that  part  of  the  schedule  cited.    There  is  no  doubt  diat  a 
debt  upon  a  judgment  may  be  assigned  (a),  and  a  chose  in 
action,  it  is  said,  may  be  assigned  for  a  just  debt  (A);  and 
although  in  those  particular  cases  the  assignor  is  the  only 
party  who  can  sue,  still  the  assignee  acquires  an  interest  in 
(«)  Uttleton't  Rep.  116.  W  Vio.  Abr.  Aasigomeut,  D. 


108  '  ckmB  tin"  ^ttD  l»Jir IS  'lAHfTdA]  '  *  • 

tbe  rigkt  asri^^d ;  M  wiss  laid  di^lpli  b^  AidB^,  3l  M  iM  ditR 
ef  Mi}iif«r  y^Miliir  (d);  It  bil^  MMed  Vtfiii  tkB  ht'  diik 
^*5r*  **•*  *•»  ^'*  Commott  Plea*,  thitf  fli»  clauie  apj)lifer  eiclft*- 
HawjR.  aivelyto  sctiuA  tfateft  b«tv(ii^e«l  Viriddt'  fftM  ^y\ittbaser,  aMrd 
tkcveford  tkat^tf  dted  df  tlB$i^timeM  61  p^dpeVt^  tb  tf  tonste^ 
in  Inist  to  seUi  w  n<»t  «  eotfteyaititee  i^fthfti*  ^^ttfeMti^  tH 
Ak  cIwlMr,  C(kite  V.  Per93/(^;  bat  in  tHis^datfe,  althoti^ 
the  aangned  i$  a  tMfitee  for  soikie  ^tnlp^es/  aftitl'tfief^  i^ittl 
actMi  tftmsfttr  of  *e  asdgtiorV  ti^i  txfiSib  utMitxttt  6f  tltae 
doilto#idgf  to  the  itosigdee.  But;  tfot  r«ly%  tdd  stJ^ifgQr 
Ofr dtitf^^H! of  tb^case,  tMsr ittstrtimerrt  sraiisal^o  tb  comd 
i^MiM  lb^  meanfng  of  atiother  pM  6f  the  Schedule/  tiiti 
Morigagt,  as*  beifa^  *'  iT  conveyance  of  proiperty  in  ifust  fo^ 
iMile,  intended  only  as  a  seturity  for  itiot^^y/'  upoik  ^hicb, 
where  the  sum  tobe  ^ectred  exceeds  50/.  and doetf  not  ex- 
ceed 100/.  a  similar  duty  of  l/.  10s.  is  imposed.  ,  The  in- 
'  alvttinenl  distinttty  redt^,  that  this  assignmetlt'  iir  niMe'^fi^ 
tbe  bettef^si^uriiig'^  the  repayment  of  the  debt  of  50/.  Ss: 
«|fOfl^  c^rtriR  tn»t9  td  ertsure  tbaer  object ;  and,  cbiteei^m^rtf^f 
it^dMescotilpiet^iMtHin^  the  teritts  of  thW  branch  o^^^ 
Btatotri^  ami  ik^  with  rfiffereneo  t6  Aat,  soAfeaentlf  slldl|M  I 
Upon'  feltte^  of  th^se  grOttnd^f  tUe  lAdiftiff'is  edAcIM^Vl^ 
fatvift'li'^itltbtetftiire^yinhis'ftvbun  *'    "  *^'A 

ilwftdTT^  G.  J.--lt  happens,  oh  tfke  prM^  dtSt^i^ 
thtt  the  ad  vakHitfm  dufy  i^  le^s  thkn  ^onld*  have  bieen  {my^'' 
tfMe  i^iofi  tbto  cotAmon  dbed  stamp;  Itr  geti«rid*  it  hdt^tiettff r 
odiiBnMsei  Wliedtor  tbe  clause  imposing  th^  id  vvSMUi'^ 
duty  is  eamnhtifli  or  not,  iii*e  neisd  not  dbddb;  becan^^' 
aAreftlttg^  tather  h^age  of  the  act;  I  thou^  at  Ae  AU/** 
aj^^I^ani  6f  lb#  same  oplnibnrnow,  that  a  jodgiti««tdbBViB«ibf '* 
^perty  wilfaih  the  nieanibg  of  the  ckuse  referredMto^  'tf^  ' 
set  apesldi  of ''  lands^  tenements,  rents,  annuides,  6¥c(tW^ 
pr(^tp,  for  or  in  respect  of  the' dedd;  whereb^  ttie'tafnSi'of* " 
othe^dmig^  soU  shaR  be  cot^v^yed  to  tbb  pariiHa^er.'^  t' 
tfaidk  the*  tetmr,  '•  othei'  property*  miistb6  liftd^rstoatfaa^ 

(b)  4T.  Rl  540.  (5)  6  J.  B.  Mooit,'  I8*i 
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applyiog  to  such  property  as  is  ordinarily  the  subject  of  sale, 
and  readily  convertible  into  money>  It  cannot  be  said  that 
a  judgment  debt  falls  within  that  descriptioni  and  therefore 
this  instrument  is  not  governed  by  the  clause  already  alluded 
to.  With  respect  to  the  mortgage  clause,  that  clearly  has  no 
application  to  it,  because  it  is  not  a  conveyance  ''  in  trust 
for  sale."  I  am  therefore  of  opinion  that  this  deed  was  not 
sufficiently  stampt,  and  that  the  nonsuit  was  right. 

HoLROYDf  J.((i)  and  Best,  J.  concurred. 

Rule  refused.    ' 
(c)  Biybyi  J.9  was  abteat 
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W A Rasa 
Hows, 


Doft,  on  the  Demise  of  Wilmot,  Esc^.  v.  Pickering 
and  Others. 

JdJECTMCNT  for  lands  and  premises,  situate  in  the 
pariahes  of  Spondon  and  CAaddesden,  in  the  county  of 
Jhrfy.  Al  the  trial,  before  Garrm,  B.  at  the  last  Derbjishtre 
Aaaixea/  the  case  was  this : — By  articles  of  agreement,  dated 
lOtk  Deeem&^,  1718,  Edward  fVilmot,  the  grandfather  of 
U14  lesaor  of  the  plaintifi;  covenanted,  in  consideration  of 
his  marriage  with  Catherine  Coke,  to  settle  the  estate  in 
question,  **  to  the  use  of  himself  for  his  natural  life^  re* 
mamder  to  the  use  of  trustees,  also  for  his  life,  to  preserve 
eontipgent  remainders ;  remainder  to  the  use  of  hra  wifcj  fpf 
her  life,  for  her  jointure,  and  in  bar  of  dower;  reqiainder 
to  thf  use  of  their  eldest  son  ^ncj  his  heirs  male ;  remainder 
ta .the  use  of  all  their  other  sons,  and  their  heirs  male,  in 
succession,  the  elder  to  be  alw&ys  preferred ;  remainder  to 
ihe  use  of  their  daughters,  as  tenants  in  common,  and  their 
heirs ;  remainder  to  the  use  of  his  heirs  generally."  Edward 
fVilmoi  died  in  1748,  seised  of  the  estate  in  fee,, but  with- 
pul  having  nude  the  marriage  settlement,  and  by  his  will, 
JfOL*  111.  J  J 


2V«iN  u. 


The  exempltfi- 
eation  af  a  re* 
covery,  tafitr- 
ad  in  Mr  of  an 
entail,  caanol 
b«  inipearlic4 
by  the  re- 
coTery  deed 
itself,  altliou|(h 
it  18  tnggeKted 
that  tliere  liave 
been  altera- 
tions and  era- 
sures made  in 
the  latter,  not 
noticed  in  the 
former. 
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laSd.  dated  l6th  Aprils  1734,  gave  all  his  real  and  personal  estates 

""^^^^^  to  his  wife,  to  Richard  Ballidon  Wilmot,  (the  father  of  the 

^^  lessor  of  the  defendant)  to  Susan  Coke,  and  Richard  fVUr 

Pic&ERiNo.  ^^^  (jijg  fjjji^gj.  ^f  ii^g  i^gg^j.  Qf  jjjg  plaintiff)  surviving.    By 

indentures  of  lease  and  release,  dated  29th  and  dOth  No- 
vember,  1750,  made  between  Catherine  rFt'&iio^  (the  widow) 
of  the  one  part,  and  F.  Lozpe,  and  S.  Webster,  of  the  other 
part;  after' reciting  the   agreen&ent,  and  that  no  settlement 
bad  been  made  pursuant  to  it,  and  reciting  the  will  of  Ed* 
ward  IVilmot,  Catherine  Wilmot  (the  widow)  granted  to  the 
said  F.  L.9Bd  S.  W.  the  estate  in  question,  ''  To  hold  to 
them,  their  heirs  and  assigns,  for  ever,  to  the  use  of  her* 
self,  for  her  life ;  remainder  to  the  use  of  her  eldest  son  and 
his  heirs  male ;  remainder  to  the  use  of  her  second  son,  and 
his  heirs  male ;  remainder  to  the  use  of  her  four  daughters, 
Cassandra  Bayles,  wife  of  Martin  Bayles,  of  London,  and 
EUzabeik  Wilmot,  Maty  Catherine  Isabella  Wilmot,  and 
Ann  Wilmot,  and  their  heirs,  as  tenants  in  common;  rer 
maioder  to  the  use  of  her  own  right  heirs  for  ever."  Caikf 
fine  Wilmot  died  in  August,  1751,  leaving  the  said  Freneis 
Ballidon  Wilmot  ter  surviving.    By  indentures  of  lease  apid 
release,  dated   1st  and  2d  October,  1751,  the  lease  made 
between  the  said  jF.  B.  Wilmot,  of  the  one  pait,  and  Henry 
Wibnot  and  Francis  Newdigate,  of  the  other  part,  and  the 
release  made  between  the  saidF.  B.  Wilmot,  of  the   otte 
part,  the  said  H.  Wilmot  and  F.  Newdigate,  of  the  second 
part,  and  JohnBateman  and  Charles Kirkman,  of  the  third 
part;  the  said  F.  B.  fftVmo^  granted  the  estate  in  question 
to  the  said  H.  Wilmot  and  F.  Newd^ate,  tbeir  heirs  and 
assigns,  To  hold  to  them  and  their  heirs,  to  suffer  a  recovery, 
which  said  recovery  it  was  thereby  declared  should  enure 
''  to  the  only  proper  use  and  behoof  of  die  said  F.'B.  Wilmot, 
and  of  his  heirs  and  assigns  for  ever/'    F.  B.  Wilmot  con- 
tinued in  possession  of  the  estate  till  the  year  1798,  when 
be  died  intestate,  and  the  estate  descended  to  the  Rev.  Francis 
Wilmot,  his  only  son,  and  heir  at  law,  who  continued  in 
possession  till  April,  1818^  when  he  died,  a  bachelor  iind 


intestate,  ami  the  estate  descended  to  Sutah,  ibe  wifij  of       ICM. 
Jb^ri  Cbke,  hti  onty  sister,  apd  •heir  at'  law,  under  wboa*      ^^^^*>' 
tbe  defendants  are  in  possession  ai  tenants  for  a  term.  Upon  ^* 

die  productioBf  of  the  recovery  deed;  and  the  eiemplificaliftt  Pickkris^I 
thereof,  it  appeared  that  they  differed  from  each  other,  tho 
former  having  several  erasures  and  alterations  in  die  dates,' 
the  attestations,  and  various  words  in  the  body  of  the  deed, 
which  were  unnoticed  in  the  latten  The  lessor  of  the.  plain- 
tiff claimed -as  tenant  in  tail  under  the  settleinetit  of  fiQtb 
and  SOth  ifovemier,  1750,  and  the  defendants,  fair  their 
lessof  John  Coke,  claimed  under' the  recovery.  It  wa^  coih 
teMed,  on  the  part  of  the  lessor  of  the  plaintiff/  du|t  the 
recovery  d^ed  bore  upon  the  face  of  it  indent  mivks  of 
fraud,  and  was  therefore  no  bar  to  the  entail ;  and  oh  die 
part  of  the  defendant  that  the  exemplification  being  free 
tnAn  that  bbjettioti,  and  being  in  di^  nature,  of  a  reoard, 
was  in  itself  sufficient  evidence  of  a  good  recovery,  aad 
therefore  operated  as  a  bar  to  itbe  entail,  independentlyof  the 
d^ed  itself;  and*  the  learned' Judge,  being  of  that  opinion; 
fireeted  the  Jury  that  thiey  wer*  bound  in  point  of  l4W  Kf 
find  a  verdict  for*  the  defendants)  which  they  did  iictord* 
tagly. 

'  Faughak,  Seijt*,  tiow  moved  f6r  a  rule  to'  shew  caustf 
why  the  verdict  sUooId  not  be  set  ande,  and  a  new  trial 
granted,  on  the  ground  of  misdirection.  The  de^d  wai 
clearly  fraudulent  upon  the  face  of  it;  it  was  plain  that  it 
had  been  executed  at  one  period,  and  for  one  purpose,  knd 
had  b^en  recendy  altered  so  as  to  bear  a  later  date,  and  to 
answer  a  different  purpose.  At  least,  therefore,  the  validity 
of  th^  deed  wHs  a  questiou  which  ought  to  have  been  in- 
quired intb,  and  upon  which  the  Jury  should  have  been  left 
to  decide.  Without  such  inquiry  the  exemplification  was 
not  conclusive  evidence  of  the  recovery,  and  ought  not  to 
have  been  admitted  for  that  purpose. 

Abbott,  C.  J. — I  am  of  opinion  that  die  direction  of 

I  i2 
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i  \  . 

18']8.        the  ktoied  Judge  wasxorrect  in  point  of  law,  and  that  die 

^^j^      Tcidict  was  right.    The  exeoipIifiGation  was  coodusive  en- 

V.  dence  of  the  defendant's  title^  and  the  state  of  the  deed  after 

Pi€|(ERi]iG«    ^^  ^  i^p^  ^f  years,  was. perfectly  immaterial.    The  rea-, 

soning  of  Lord  Holi,  in  the  case  of  Lacy  v.  fViliianu  (n)^ 

is  quite  dedsive  of  the  present. . 

Baylst,  J. — ^The  exempfification  of  the  recoTery  is  a 
record,  and  it  is  not  competent  for  us  to  look  out  of.lfae 
record  into  the  deed,  in  order  to  impeach  the  one  for  a  sup- 
posed defect  in  the  other.  If  the  deeds  were  executed 
dttriug  the  life  of  the  tenant  fot  life,  still,  if  Ae  recoTer^. 
was  not- suffered  till  after  his  death,  it  would  then  become 
ralid. 

♦ 

HoLBOYD,  J.— The  appearance  of  the  deed,  howeVe^ 
sttspidous  it  maybe,  cannot  now  aflfect  the  recovery;  tUci 
recovery  would  be*  good  even. though  the  deed  were  ud 
longer  in  existence.  That  principle  has  been  repeatedly. 
Itiddoffn;  in  Roe^  v.JliiJrehbishop  ofYork{b),  wfaerelt 
was  hdd,  that  the  mere  cancelling  in  fact  of  a  leave,  is  i^dC 
a  surrender  of  the  term  thereby  granted,  within  the  statdtii 
of  Frauds;  and  in  Lord  Downe'i  Case (e),  wheie  iV'^ii 
htU,  that  where  the  deed  to  mtke  the  temint  to  the  pnicSltle 
k  Ids^  fihe  recoveiy  may  be  amended  by  Oie  {ntolmiMt  ^tMf 
being  brought  into  Court.  fi 


BssT,  J.  concurred. 


Rule  refused  (<f ), 


(«)  t  Salk.  5^.  s  Stra.  1  lt9.  Gc^dtUle  t.  The  Duke 

W  ^Bist, ee.  ifOitmdoM^  f  Berr.  1065.  GM4rf# 

(«)  4Taunt.79a.  t.  IfiideUfi,   iQh»  Ca.  f9f,..«a4 

(d)  See  Warren  v.  GreenviUif      U  Geo.  9.  c.  JO.  s.  5. 


-  a 
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IM9: 

JL  his  wa^  an  action  on  4he  statute  1 1  Geo.  2.  c*  19.  for  In  ao  action  on 
iniudiileBtly  removing  goods  to  avoid  a  distress  for  rent.  At  c.  19,  against' 
the  trial  before  Park,  J.,  at  the  last  Shropshire  Assizes^  it  f^SSSnthT 

appeared  in  evidence,  that  the  defendant  had  been  tenant  to  removing  bla 
«!•.*•-  .  .  .  •  goods  to  avoid 

the  plainttffof  a  considerable  &rm,  but  becoming  embarrassed  a  distran  for 

in  his  affairs,-  determined  to  give  up  the  farm  to  bis  soh«  ^c^^^*  ^^ 

with  an  assignment  of  his  effects,  in  consideration  6f  the  son  •'JJJ|  ^^^ 

pacing  the  arrears  of  rent,  and  discharging  certain  debts  then  ta  the  act,  if 

owing  in  respect  of  the  farm.    It  was  determined  that  an  takes  place 

application  should  be  made  to  the  plaintiff  to  take  the  son  ^/^  ^  ^ 

^s  tenant  instead  of  the  defendant,  at  a  reduced  rent.    Ap* 

plication  was  accordingly  made  to  the  plaintiff,  who  agreed,. 

that  as -soon  as  the  rent  in  arrear  was  paid,  the  son  should 

tifcreafter  be  considered  as  tenant,  but  nothing  was  done  to 

^tifjr  ttie  agreement,  and  the  defendant  still  continued  liablo 

fpr  the  rent.    In  the  mean  time  possession  was  delivered  ta 

t||e  son,  who  on  the  26th  March  followii^,  chmdesUnely 

reipoved  tiie  goods  to  avoid  the  landlord's  distress  for  rent,. 

^i  ^is  action  was  brougfht  against  the  defendant.    The 

fi^\htr  inew  nothing  of  the  removal,  except  that  it  appeared 

in  evidence  that  on  the  evening  of  the  fi^jth  Marchf  the  son 

called  upon  him  and  told  him  of  his  intention  to  remove  the 

goods.    Upon  which  the  defendant  said  **  what  is  to  become 

of  me  ?  I  shall  be  liable  for  all  the  arrears  of  rent.'*    To 

this  the  son  answered,   "  I  will  take  care  of  you."    The 

learned  Judge  left  it  to  the  Jury,  whether  under  these  cir- 

cnmsCaikres  the  defendant  was  aiding  and  assisting  in  the 

-distress ;  for  if  he  was,  hitf  Lordship  was  of  opinion  that 

the  defendant  would  be  liable  under  tlie  statute.    The  Jury 

Ipund  for  the  plaintiff. 

Pearson  now  moved  for  a  rale  to  shew  cause  why  the  ver* 
4ict  should  not  be  set  aside,  and  a  new  trial  granted.    The 
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18i3*       question  is,  whether  the  defeDdant,  who  must  certaiuly  be 
considered  as  the  tenant,  and  therefore  liable  for  the  rent,  can 

LllTBR  .  . 

e.  be  answerable,  unless  he  does  some  act.  shewing  that  he  is 

^^^*  a  party  to  the  fraudulent  removal.  The  circumstance  of  his 
being  cognizant  of  what  is  about  to  be  doncj  a  few  hours 
before  the  actual  remoTal  takes  place,  ^ill  not  qiake  him 
,  liable,  uidess  he  takes  some  part  in  the  unlawful  act.  The 
proposal  for  removing  the  goods  originated  with  the  son^ 
i|nd  not  with  the  fether,  and  thereforej  though  the  scm  might 
l;e  liable  for  aiding  and  assisting  m  the  act,  still  the  fathiw  ia 
not  answera,ble,  unless  he  does  something  m  furtherance  of 
the  illegal  object.  The  statute  makes  the  tenant  who  shall 
£raud^leptj[y  remove,  and  those  who  aid  and  assist  in  the  re- 
ipoval,  liable  to  the  penalty.  Here  the  father  is  die  tenant,  and 
U  is  clear  that  he  does  nothing  whatever  as  tenant  to  bring 
him  within  the  act;  and  if  he  is  to  be  charged  as  aidii^  and 
fissistingy  he  ought  not  to  have  been  sued  in  the  character  of 
tenant.  The  qjuestion  here  is,  whether  the  tenant  removed. 
If  he  did  not,  then  the  plaintiff  must  fail  in  this  action. 

Abbott,  C.  J. — If  in  such  a  case  as  thb,  the  tenant 
himself  is  not  answerable,  the  statute  would  be  utterly  de- 
feated, because  nobody  would  be  answerable.  All  that  a 
tenant  would  have  to  do,  wpuld  be  to  leave  his  farm,  go  tp 
a  distance^  and  some  of  his  family  may  in  the  mean  time 
clandestinely  carry  off  all  the  effects,  leaving  the  landlord 
destitute,  perhaps,  of  the  means  of  proving  in  what  man- 
ner the  removal  takes  place.  This  statute,  though  it  is 
penal,  is  also  remedial,  and  must  receive  a  liberal  construe* 
tion.  It  places  those  who  shall  do  the  illegal  act,  and  those 
who  shall  aid  and  assist,  on  the  same  footing;  they  are  all 
liable  to  the  same  consequences  as  principals.  I  think 
the  case  was  properly  left  to  the  Jury. 

Bay  LEY,  J. — ^The  question  is,  whether  the  act  of  removal 
by  the  son  was  not,  coupled  with  the  other  evidence,  suf- 
ficient to  shew  that  it  was  the  act  of  the  father  tiUo.    I  aoi 
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s>{  opinion  that  it  was,  and  that  the  Jury  drew  the  righf     .    i823. 
4:oncIu8ion.  v«^v^/ 

r. 
HoLROYD  and  Best,  Js.  concurred.  Browm. 

Rule  refused. 


Kennedy  v.  GouVEIA.  Wedmtaday, 

Noc.  IS, 

Assumpsit  on  a  charter-party  of  affreightment  by  The  consignee 

plaintiff,  the  master,  to  one  Meireiles,  of  the  ship  Sir  u</^-  a^^Uhar/ 

ander  Mackenzie,  on  a  voyage  from  Liverpool  to  Ceara  and  tered  for  a 
■  ...         -  .  rr..       1    1  specific  voy- 

Arqcati  and  bdbk,  with  cargoes,     xbe  declaration  set  out  age,  enters 

the  charter-party,  and  then  averred,  that  the  ship  arrived  at  m^t*wiS^the 
Ceara,  and  unloaded  part  of  her  cargo  there,  but  that  ^^.^"'  ^r' 
before  she  had  wholly  unloaded,  an  agreeoaent  was  ^tered  self  as  *'  com* 
.into  between  plaintiff  and  defendant,  which  was' also  set  a^^'^f  the 
out,  and  was  as  follows:—'*  Ceara,  30th  Nov.  1822.    It  ^  jJ^d^'caSl  «• 
mutually  agreed  between  Captain  Kennedy,  master  of  the  bekOf^Mr.M. 

,  brig  Sir  Alexander  Mackenzie,  of  the  one  part,  and  Mr.  Goii-  l,**  the  agree- 
feiq,  consignee  and  agent  of  4he  above  brig  and  caigo,  on  ^t^«c^?^r^' 

^  tjie  l>ehi^lf  of  Mr.  Meirelles,  merchant,  of  Liverpool,of  th^  Jj^^^^'liul 
other  part,  witnesseth,   tliat  the  said  parties  agree  to  th^ 'a«Tfe*' that  the 

^^90owing ;  that  is  to  say,  the  said  brig  shall  proceed  direct  to  another 

^^^io,Maranham,  with  part  of  her  outward  cargo,  and  there  J|*JSia«e^Uie 
discharge  the  same,   instead  of  delivering  it  here,   being  remainder  of 

'     '        •  .  **  '  .       her  cargo,  and 

deemed  unsafe  to  the  interest  of  the  concerned,  to  be  dis«  receive  a  fnU 
po^ed  of  in  Ceara,  on  account  of  tlie  disordered  state  of  homeward^  ^ 
^^airs  in ,  general;   and  on  delivery  of  same  said  cargo  a^  J*^  frei^Iift 
Mftranhamt  is  there  to  receive  on  board  a  full  and  complete  «« she  would 
c^rgo  of  cotton,  for  Liverpool,  at  the  same  freight  as  tn^  she  proceeded 
vessel  would  have  got  had  she  proceeded  on  to  j^racati,  and  gSnulated^fn^ 
there  Ipaded  a  csiigo  as  stipulated  in  the  charter-party  fpf  the  cbarter- 
LiverpooL    Ere  we  proceed  further,  it  is  to  be  understood,  then  signs  the 

agreement  in 
his  own  name,  withottt  describing  himself  as  agent :— Held;    that  he   made  himself 
personally  liable  for  the  freight  of  the  homeward  voyage. 


18te/       tbftt  this  agreement  is  not  to  be  considered  as  a  general  do* 
^'•"'^^       viation  from  the  original  charter-partj,  but  rather  a  «m* 

aaaaoif  tinuance  of  the  same,  made^  as  above  stated,  on  account  of 
09nmA»  political  motives.  Mr.  Oouveia  also  agrees  to  furnish  the 
said  brig,  if  possible,  with  a  pilot  to  Maranham,  and  1&^ 
wise  to  pay  two-thirds  of  the  port-charges  there,  which  ia 
considered  by  both  parties  sufficient  compensation  to  the 
ship  for  such  change  of  voyage.  The  discharging  and 
taking  in  the  cargo,  the  payments,  demurrage,  &c.  at  Ma^ 
ranham,  shall  remain  the  same  as  if  the  vessel  had  remained 
faer«  or  proceeded  to  Aracati,  as  specified  in  the  charter^ 
party;  both  partiea,  therefore,  clearly  underatanding  the- 
above  agreement,  sign  their  names,"  &c.  It  then  «verr6d| 
that  in  pursuance  of  this  agreement,  the  ship  went  loACa- 
ranham^  and  there  discharged  the  rest  of  her  caigo,  and^ 
received  on  board  a  full  cargo  of  cotton  for  Lherp9oh  where* 
she  afterwards  arrived  and  discharged  the  aame^  and  that 
the  freight  amounted  to  81^.  7i.  1^.  Bre«ch|  thattdefim^: 
dant,  on  request,  would  not  pay  that  sum,  or  a»y  pivt 
thereof.  Plea,  Non  Assumpsit,  and  issue  thereon.  'At 
the  trial  before  Bay  ley,  J.  at  the  last  LancoMre  Assises^ 
the  plaintiff's  ease  rested  upon  the  production  aad  proof . 
(tf  the. charter-party  and  agreement,  proof  of  the  av<er*> 
ments  respecting  the  change  of  voyage,  and  discharge,  of 
cargo,  and  the  testimony  of  Mr.  Meirdlts^  who  stated, -dmt 
he  had  never  authorised  the  defendant  to  vary  the  charter^ 
party,  and  had  therefore  thrown  up  the  contract  as  void; 
that '  he  chartered  the  vessel  on  his  own  account;  and  that 
tlie  outward  cargo  was  on  account  of  the  defendant,  aild 
the  liomeward  cargo  on  account  of  himself.  In  answer  to 
this  case,  it  was  contended,  that  the  defendant  bayiag 
acted  merely  as  the  agent  of  Meirdles,  the  original  char-^ 
terer,  was  not  personally  liable  upon  the  agreement,  and 
therefore  that  the  plaintiff  must  be  nonsuited ;  but  the 
learned  Judge  being 'of  opinion,  that  as  he  had  acted  with- 
out any  direct  authority  from  his  principal,  he  was,  in  point 
of  law,  liable  upon  his  own  undertaking,  directed  tbd  Jury 
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to'finU  a  'terdict  lor  the  pittiitiffy  g^ing  ttie  defendant  Ie«fe 
to  -move  to  «iiter  a  noroait. 

RWMMWmff 

•  makdalt  now  moved.  accofding1y>  and  renewed  dieob*  OewmiA. 
jection*  It  is  clear  from  the  lahgoage  of  the  agretemeht^ 
linit  the  defendant  was  actii^  as  an  agent,  in  the  way  which 
he' thought  moat  beneficial  for  his  principal^  under  an  emer- 
g<evKy.  It  states,  that  the  defendant  acts  '*  on  behalf  of 
Mf.^Meirdtes,*'  and  assigns  as  his  motive,  '*  it  being  deemed 
unsafe  to  the  interest  of  the  concerned/^  that  the  ship  should 
remain  at  Ceara,  which  was  a  chvumstance  that  wocdd 
fiirly  givd  him  a  general  and  implied  authority  to  act  as  h^ 
did.  [Abbott,  C.  J.  The  agreement  witnesses  "  that  the 
said'^  parties  agree"  without  any  reference  there  to  any  third 
.person ;  the  defendant  is  one  of  **  the  parties;'^  then  are  there 
not  two  modem  cases,  Appkton  v.  Binks  (a%  and  Burrelt 
v.Jofie${b)f  decisive  of  this?]  Both  those  cases  are  dis^ 
tingoisbablfe  from  this ;  in  the  one  the  agreement  was  under 
seal,  and  the  defendants  there  covenanted  in  express  terms ; 
in  the  other  there  was  t  distinct  personal  undertaking.  ^  This 
i»  a  mere  memorandem  of  agreement;  the  defendant  only 
^fT^^9  «n<)  that  expressly  on  behalf  of  anoiher.  [Ab* 
hoU^  C.  Sk  So  it  was  m  Appleion  r.  Binh ;  the  dcfeiAhnt 
there  covenanted  ''  for  and  on  the  part  and  behalf  of*  an* 
other  person;  and  what  distinction  is  there  between  the 
words  ^  covenants"  and  **  agrees"  ?  If  a  man  covenants  hi 
hk  own  name  on  behalf  of  another,  he  is  liable  on  his  co** 
venant;  and  if  he  promises  in  the  same  manner,  be  '» 
liable  upon  his  promise  in  assumpsit.]  In  Bowem  v.  3foiu 
ri$  (c),  twice  argued  in  the  Exchequer  Chamber,  Man^ 
JieU,  C.  J.  said,  **  this  contract  did  not  bind  tbe  defen* 
dant  personally,  because  he  did  not  contract  on  behalf  of 
himself  personally ;  he  acted  merely  as  an  agent."  That 
applies  precisely  to  the  present  case.    [Abbott,  C,  J.    There 

.  (ii)  5  East,  148.  (c)«TanBt.Sr4.    S^  ^i^mM  f. 

(^}  3  B.  A  A.  47.  IlaUUmandy  1 T.  U,  173.  and  hewm 

.'v.  Comut^Wf  ante,  vol.  H.  307. 


Man.  'tbe  d|9fettdan|t.ii»8  die  iHibiic  officer  of  a  corpo^tka,  ai|d 
acted  wholly  as  their  servant.]  Besides  there  is  no  naxtur 
ality  in  this  contract;  the  plaintiff  had  no  authority  to  agree 
.Clavvsu.  io  the  subatitittioa  of  atotber  voyage ;  he  was  ezc^ding 
his  power,  as  tyMister^  in  so  doing ;  Burgqn  v.  Sharjfe  (a); 
and.  therefore  the  contract  cannot  bind  the  defendant.  If  th^ 
plaintiff  had  sued  on  the  original  charter-party,  it  would 
bav^  been  no  defence  to  that  action,  t,hat  a  subsequent 
agneeo^ent  not  under  seal  had  been  made  between  the 
parties.  [J3ay%,  J.  I  am  not  quite  certain  of  that ;  at  a^ 
events  it  would  have  gone  in  mitigation  of  damages.]  The 
omginal  charter-par^  was  abandoned  on  account  pf  a  sopr 
posed  deviation  in  the  voyage,  but  the  agreement  expfessly 
states  that  the  ship^s  going  to  Maranham  ''is  not  to  be 
considered  as  a  general  deviation  from  the  original  chai|er- 
pa^y^  but  rather  a  continuance  of  the  same."  In  fact  it 
was  a  cpntinuance  of  it;  it  was  entered  into  by  the  defen- 
dant ,  as  the  i^ent  of  Meirelles,  and  for  his  benefit,  and 
therefore  the  pbintiff's  remedy  is  against  hin^  and  he.ou^ht 
not  to  be  allowed  to  throw  off  his  re3ponsibilit^^  and  ^cast 
it  upon  the  defendant. 

Abbott,  C  J. — ^The  language  of  the  i^greement,  ^the 
conduct  of  the  defendant,  and  the  cas^s  to  which  t  ori- 
ipioally  alluded,  aU  combine  to  shew  that  the  defendant  is 
liable  in  this  action.  He  signs  the  agreement  in  hb  own 
name,  and  does  not  say  that  he  signs  for  another.  The 
lapguage  of  the  instrument  is,  ''  It  is  agreed  between  the 
parties."  Who  are  the  parties  ?  The  defendant  and  the 
plaintiff;. therefore  he  has  made  himself  personally  liable, 
for  the  default  of  his  principal  on  the  one  hand,  and  on  his 
own  person||l  undertaking  on  the  other.  I  think  the  case 
\vas  properly  ruled  at  Nisi  Priua. 

Bat  LEY,  J. — ^The  arrangement  expressed  in  the  agree-* 
ment  w%s  a  bargain  between  the  plaintiff  and  the  defendant, 
(iOiSCawh«529. 


^Bd.Mi^dier  xnftde  wilh/Qr  without  the  vuthority  of  JtftftV  mat 

rel^  is  qqite  indifferent  now ;    the  defendant  ia  eqwaUy  "i^rf^y 

liaUe.  Mpon  the  Agreement  as  k  is  wooded.    The  eyidevce  ^"^"^ 

clearly  praveil  thai  the  defendant  gave  iostruotions  to  ibe  ^^oMeta. 
plaintiff  all  the  wiqr.  dirough,  and  toadapted  hinaelf  as  a 
priocipal  fii^ni  first  to  last. 

HoLjeLOYD  and  Bmt,  Js«  .eoneiirrad* 

Bute  jefmed. 


Vev,  on  the  Demise  of  PETfitis  and  Wife  v.  Hop-  Weimewd^^ 

KINSON.  ^''•"• 

JciJECTMENT  for  lands  and  poeorises  aitui^  in  Hothmn  Upoaa  written 
9Qd  North  Cave,  in  the  county  of  Fori.    At  the  trial  before  den^se^from* 
Bayley,  J.,  at  the  last  Yorkikire  Assizes;  the  case  was  u]^^^? 
this  i-r-The  lessor  of  the  plaifttiff,  in  the  year  1622,  became  a  notice  to 
entitled  to  the  prem^s  in  question,  in  right  of  his  wife*  6th  of  ^v* 
who  succeeded  upon  the  death  of  her  brother,  the  tenant  ^J^ii^^ 
for  life.    In  March,  1821,  and  previous  to  Ihe  death  of  the  tfaatby^'Latfy- 
tenant  £or  life,  die  agent  of  a  Mr.  Higgmi  who,  as  mort*  ties' meant 
gagee  of  the  estate,  then,  had  the  management  of  it,  en*  *^„  ^sw:h 
tered  into  a  written  agreement  with  the  defendants  which  ^^j^'Ti'^f ,  i* 
was  m  the    foUowmg    terms: — ^'  Tadcaiier,  ^Ut  Mar0,  where  the 
1821.    Memorandum  of  agreement  made  this  day,  where-  ^qUi^^T^* 
by  Richard  Batik,  on  behalf  of  Godfrey  Higgins,  Esq.  °'»<*«'^  »«l- 
agrees    to  let,   and  John  Hepfdnson    agrees  to  take  all 
that  farm,  &c.  now  occupied  by  Mr.   John  Chrk^  afi4 
which  the  said  J,  C.   »  about  to  quit  at  Lady-day  next, 
when  the  said  J.  IloplUnsm  is  to  enter,  at  the  yearly  tent 
of,  &c. ;  and  it  ia  agreed  that  Mr.  Hopkinson  ia  to.  quit 
wpon  the  san^e  terma  as  he  enters  tl^  farm."    This  agrees 
meat  was  s^ed  hy  the  parties,  and  attested,  but  was  vat 
seale^.    I'be  defendant  entered  on  the  GAkAfnl,  1821,  and 
eontioued  to  occupy  the  farm  after  die  lessor  of  die  phdnr 
tiff  became  entitled^  btit  without  any  fr^sh  iigre^m^nt,  and 
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J^:       on  20th  November,  18^,  he  paid  half-»-ycar'8  rent  to  him; 

^"^f^      for  which   he  had   the  joint  receipt  of  himaelf  and  wife. 

9^  On  ibe  8tfa  October,   previous  to  this  payment,  a  notice 

Ho^KivtM.   v^as  served  on  the  defendant,  to  qnitthe  farm  **  on  the  $ixih 

day  of  Afril  next ;"  and  the  defendant  having  held  over,  die 

present  action  was  brought.     It  was  objected  for  the  de» 

fendant  that  this  notice  was  irregnlar,  the  tenancy  bemg  from 

Lady^dajf  to  Lady^SayfgsaitnXVf,  which  by  tntendmeiie  of  kw 

must  be  taken  to  mean  newLady-day,  and  the  notice  being 

to  quit  at  old  Lady-day.    '  To  obviate  this  objection,  wk* 

nesses  were  called  for  the  lessor  of  the  plaintiff,  to  prove 

that  the  real  understanding  between  the  pardes  was,  that  the 

tenancy  should  commence  at  old  Lady-day.    This  evideiici 

was  objected  to  on  the  psirt  of  the  defendant,  on  the  j^rbuna 

•  '  that  parol  testidiony  could  hot  be .  admitted  to  vary  or  eir 

«.       'plain  a  written .  document.    The  learned  J  ud^e/howeverA 

''  ,  over-ruled  both  robiections,  and  admitted  the  evidence,' jina 

the  lessor  of  the  plaintiff,  had  a  verdict,  with  liberty  to  too 

M  . '.»  defendant  to  move  to  enter  a  nonsuit  on  both  points. 

"*'   '  J"**  ^'  D,  P.  Jofies  now  moved  accordingly,  and  contended,  nrst- 

<  *  '  ■  upon  the  authority  of  Doe  v.  LeaXa),  that  Uie  holding  be!nj[ 
from  **  Lady-day,^  must  be  taken  to  be  according  to  tlnj^ 
new  style,  especially  as  no  custom  of  the  countiy  to  the 
contrary  was  shewn,  or  indeed  existed ;  and  second,  that  ^ 
the  holding  was  by  deed,  parol  evidence  was  not  admissible 
to  shew  that  the  verbal  understanding  of  the  parties  was 
different  to  that  expressed  by  themselves  in  the  deedj  and 
on  this  point  he  cited  Doe  v,  Benson  (6),  but 

Pbr  Curiam.  .  Neither  of  these  objections  is  tenable. 
As  to  the  first,  the  defendant  was  to  enter  when  .his  pre- 
decessor was  to  quit ;  that  vras  at  Xocfy-dkry;  and  it  w^ 
proved,  that  the  parties  understood  and  intended  that  Ladjy- 
</ay  should .  mean  old  Lady-day.  As  to  the  second,  the 
tenancy  hece  cannot  be  said  to  bo  by  deed,  because  th^ 
(«>  11  Emu  ^^^  {h)4B.Si  A.  588« 


michaklmas  tbrm,  wovnra  gso:  iy.  601^ 

i 

mtrameiit  is  a  mere  written  agreement,  not  under  seal,  and  if^ 

tbarerore  upon  the  aulhority  both  of  Doe  ▼.  Betuon,  and  >^^/^^ 

Furbjf  ▼.  l%e  Mayor  of  Canterbury  (a),  the  parol  eiddence  ^" 

was  admissible.    There  is  therefore  no  ground  for  this  ap-  Hcpaiasua, 
idicfttibn. 

Rule  reinsed. 

(t)  1  E«p.  196.    See  also  Adaoit  on  Ejectment,  lt9. 


1>0E,  on  the  Demise  of  Ibbbtson  and  Others  r.  Land. 

JSjECTMENT  for  premises  at^sJhnVA,in  the  county 
of  York.  At  the  trial  before  Bayley,  J.  at  the  last  York 
Assizes,  the  plaintiff,  who  sued  as  assignee  of  an  insolvent 
debtor,  in  order  to  prove  his  title  so  to  sue,  put  in  evidence 
an  office  copy  of  the  assignment  of  the  insolvent's  effects 
to  nimself,  and  a  minute  of  the  insolvent's  dischaije,  co- 
pied horn  ditf  6ntry  in  the  proceedings  of  the  insolvent 
court,  and  called  the  clerk  of  that  court,  who  stated  that 
the  assignment  was  neter,  accatding  to  the  practice  of  the 
court,'  made,  until  the  proper  order  for  the  insolvent's  disr 
charge  had  been  allowed-  It  was  objected,  for  the  defeur 
dant,<  thit  this  evidence  was  insuflkient,  and  that  the  pl^iar 
li^  ought  to  have  produced  the  protieeidings  of  the.  cour( 
tbiemselves,  in  order  to  prove  the  due  discharge  of  the.  in- 
solvent, without  which  the  assignment  would,  by  I  Geo.  4^ 
c.  Ifl9.-  s.  4*  be  void.  The  learned  Judge  over-^uled  ilbp 
objection,  but  gave  the  defendant  leave  to  move  to  enter  a 
ttOBsnit,  if  the  Court  should  be  of  opinion  that  the  evidence 
i?as  insufficient ;  and  the  plaintiff  having  obtained  a  verdict. 


frinhMiMy, 
iVfv.lt. 

It  it  not  ne- 
oesasty  to 
prodoce  the 
original  order 
for  tke  dift- 
charge  of  as 
insolvcBt  ' 
debtor,  in 
order  to  provfi 
the  title  of  hta 
assignee,  to 


iSectaMnt,  as 
fttcb,  nader 
the  1  God.  •• 
e.li9.  S.4. 


D.  F.  Jones  now  moved  accordingly,  and  renewed  the 
objection,  contending,  that  as  by  the  proviso  in  the  act,  the 
assignment  would  be  void,  nnless  the  insolvent's  discharge 
%vas  proved,  that  fact  ought  to  be  established  beyond  doubt. 


Sob 


£10  0ASSS  IN  TVS  KINOES' BENCH,. 

iaS8;  indbjrtlie  beat  possible  evidence,  wliioh  coddioiify'lie  by 
the  production  of  the  odgkial.  order  of  the  Court  bdew« 
bisft. 

Per  Curiam,  the  evidence  in  this  case  was  prifli&  taci^ 
sufficient  to  support  the  plaintiff's  tide  to  sue ;  and  if  any 
doubt  existed  of  the  fact,  it  was  for  the  defendant  to  im- 
peach it.  The  proviso  in  the  insolvent  act  is,  that  the  as- 
signment /shall  be  void  unless  the  insolvent  obtains  his  dis- 
charge. The  onus,  therefore^  of  shewing  that  die  insolvent 
was  not  regularly  discharged,  lay  upon  the  defendant.  The 
plaiotiff  bad  d<Me  ali  (bat  txMiM  ^easefnaUy  be  xeqiiired^ 
and  therefore  there  is  no  reason  for  disturbing  the  verdict 

Riile  TttmsL 


^I«***JJ»        The  King  v.  The  Justices  of  the  North  Ridinq   . 

of  Yorkshire. 

Uw'^rSynai  Scarlett  (with  whom  vw  Alexander)  moved  fbr  * 
'altt«d  to 


rule  to  sheMr  cause  why  a  mitiKhimut  ahoftld  not  issae  tb  4m 

^  b!Iv^'  JttBticnes  of  theP^ac^  f(Mr  die  North  Riding  of  YoHMirii 

BopportiDff^^   commanding    theih  to  take  into    conlidieration    a  report 

^seim  in   made  by  Mdrlin  Stapvlion,  Esq.  respeeling  cerfaiti  ftbunek 

are  not  ea-     in  the  House  of  Coirectioti  at  NoHhallefkm,  and  to  ttke 

maintraance     ^n^sures   for  rectifying '  the  same.     The  affidavit  upon 

at  the  pnbii€    ^fcith  the  motion  was  founded,  stated,  that  Mr.  Siapukonfi 

19  Car.  f .  c.  4.  being  a  magistrate  for  the  North  Riding  of  ¥orkihire,M  the 

.c.  46,  require    14th  October,  IB2S,  visited  the  House  of  Correctibti'  at 
the  Justices  to 
provide  a  stock 

of  materials  fo^  the  employment  of  saeh  prisotieri,  and  the  4  Geo*  3.  c*  64^  aWMMieb 
the  Jostices  to  set  soch  prisoners  to  work  **  with  their  own  consent,''  in  order  to  main- 
Uin  themselves.  Where  a  visiting  Justice  reported  to  theSetalons,  as  an  abase,  Ifa/t 
untried  prisoners  had  been  set  to  work  on  a  machine,  caUed  the  tread-miU,  contrary 
to  their  own  inclinations,  and  the  Sessions  thereapon  ordered,  that  soch  mode  of  cm- 
plovment  should  be  applied  to  othet  prisoners,  as  well  as  those  senteneed  to  hard  labor; 
and  that  those  committed  for  trial,  who  were  able  to  work,  and  had  the  means  of  on- 
ployment  offered  them,  by  which  they  might  earn  their  support,  but  who  refused  to 
work,  should  be  allowed  bread  and  water  only  :~Ueld,  that  mandamus  would  not  lia 
to  compel  theJosUcesto  order  such  prisoners  any  other  food;  and  that  in  ordering 
even  an  allowance  of  bread  and  water,  they  had  done  more  thaa-^ey  were  1^  ilair 
bound  to  do. 


MIClTAIfiLMr^S  TBAM,    VOtTRTH  &W>.  IV.  &1V 

NMhaMePtim  in  bt^  oflkid  capacity^  and  discovered  thftt       tos; 


derenl  prisoners  ^ho  had  b«en  oommiued  thereto  prievioui 

to^  trial  had  been,  contrary  to  their  own  inclinations^  coad^  «. 

polled  to  vv^ork  upon  the  tread^oiill;  that  thereupon  he  made  *^  ^^*^^ 

a  report  in  writing  t£  these  lacta  to  the  Justices  in  Geneifil    T^  Nom 

QsMirter  Sessions  assembled/ and  required  them  to  take  the  Yoaaimawk 

fiame  into  consideration ;  that  the  Justices  so  assembled'  ac<^ 

coidingly  took  the  same  into  consideration,  bat  instead  of 

adopting  measures  to  rectify  the  abiise,  made  an  order,  that 

die  &ead*miU  should  be  applicable  both  as  hard  labor  in  ^ 

cases  of  ssch  prisoners  as  might  be  sentencied  tberfet6,  and 

fordie  empbyment  of  other  prisoners  who  iPrere  not  able  to 

work  at  any  trade,  or  other  employment ;  atid  also  that  per* 

sons  commitled  for  trial,  ^ho  were  able  to  work,  and  had 

the  means  of  employment  offered  them  by  the  visiting  Jns^ 

tices,  by  which  they  might  earn  their  support,   but  who 

Aould  obstinately  reftne  to  work,  should  be  allowed  bread 

Und  water  only.    Tie  affidatit  further  stated,  that  bread  and 

^ater,  unaccompanied  by  any  other  article  of  food,  did  not 

afford  sufficient  nourishment  for  the  purpose 'of  sustaining 

hwnan  lifoi  and  that  upon  such  diet  the  health  of  prisoners 

couU  not  be  preserved.    Under  these  circumstances;  the 

Coitft  was  cdled  vpon  to  grant  a  mandamus  to  compel  the 

Justices  to  take  measures  for  rectifying  this  abuse,  [jdbbottf 

C^  J. — ^You  admit  tfiat  the  Sessions  have  taken,  die-  report 

into  cooaidesation ;  can  we  then  tell  them  what  they  are  to 

4p?  ^Yhoare  to  judgewhatisproper-to  be  done?  thisGourt^ 

or  tbe  Justices  of  the  Peaces  in  whom  the  conservation  of 

prison  discipline  is  placed?]  This  is  a  matter  of  great  im«- 

portance,  and  if  it  appears  to  the  Court  that  the  Justices 

have  violated  the  law,  the  Court  will  cbmpel  them  to  do 

what  is  right.     It  is  submitted  that  it  is  contrary  to  law  to 

compel  untried  prisoners  to  labor,  whilst  in  custody  previous 

tolriaK     By  4  Get).  4.  c.  64,  *'  An  act  for  consolidating  and 

amending  the  laws  relating  to  the  building,  repairing,  and 

regulating  of  certain  gaols  and  Houses  ofCorrectioin  in 

(England'  and  in  fVak^,''  it.  is  enacted  in  sec.  17>  *'  that  ft 


A19  '  CASES    lif   TBI&    king's  B«lfe0> 

nta        8h«n  be  lawful  for  arty  Juglic^/ at  hit  own  free  wiU  aiWI 

^'^^^""^      pleasure,  and  without  being  appointed  a  viator;  to'  euler 

^^  into  and  examine  any  prison,  at  such  time  or  tiifiee,  and  to 

tht  JviTicsi  \^f^^  ^i^  31,^  ,^  £(^  ^^  j  If  h^  3h^ii  diKover  any  iMwe 

ne  NoaTM    therein;  he  is  hereby  required  to  report  the  same  in  nnliag^ 
Yoaximiaa.  at  the  next  Qusirter  Sessions,  which  abuse,  so  reported,  shdi 
be  taken  into  immediate  conlideration  by  the  Justicce  at  sach 
Quarter  Setsit>nS|  at  which  such  report  shull  be  made,'  and 
they  are  hereby  required  to  adopt  the  most  effectual  measmta 
for  inquiring  into  and  rectifying  such  abuse;  as  soon  as  the 
nature  of  the  case  will  allow.''    If,  therefor^  it  appeaft 
thM  the  Justices  have  not  complied  with  the  directiooi  of 
this  section,  in  rectifying  the  abuse  reported^  they  may  be 
compelled  to  do  so  by  mandamus.    Sec.  10  of  (he  same  sta- 
tute shews  what  the  law  requires  to  be  done  on  the  sulifeet 
in  question.    By  that  section  cefbdn  rules  antf  regglatiims 
are  laid  down,  fi'faich  are  to  be  observed  in  all  gaols ;  aad 
by  the  13th  section  it  is  provided,  '*  That  «vary  piSwmat 
mmntained  at  the  expence  <^  any  county,  fcc.  shall  be  alloWf* 
ed  a  sufficient  quantity  of  plain  and  wholesome' food,  .to'W 
regulated  by  the  Justices  in  General  or  Quarter  Sesiieiia  oa* 
sembled,  regard  being  had  (so  far  as  may  relate  to  oonvieted 
prisoners)  to  the  nature  of  the  labor  reqohred  from  or  p«w 
tmfned  by  such  prisoners,  so  that  the  allowance  of  foo|i  miQr 
be  duly  apportioned  thereto;  and  it  shall  be  lawful  for  ito 
Justices  to  order  for  such  prisoners  of  every  descriptioD,  at 
are  not  able  to  work,  or  being  able,  cannot  procure  eillpldyu 
ment  sufficient  to  sustam  themselves  by  their  indnstiy,  or 
who  may  not  be  otherwise  provided  for,  soch  allowance  el 
food  as  the  said  Justices  shaU  from  time  to  time  think  nooeth 
sary  for  the  support  of  health."    Then  the  S7th  seeiie* 
points  out  in  what  cases  prisoners  committed  for  trial  ottf 
be  set  to  work :— *'  And  whereas  persons  are  often  oooh 
mitted  to  prison  for  trial,  who  are  willing  to  be  emptegred 
in  such  work  or  labor  as  can  be  conveniently  executed  or 
4one  in  the  prison  to  whidi  they  are  so  committed ;  and  it 
10  fit  that  such  persons  should  be  so  omployed^  ra^  thm 


M ICJIMMLMAS  TBMf , '  WOnnn'BU  Wf».  IT.  IK 

mtbai ;  :Beiit^Mcted^  thut  il  skalL  be, lawful  for  any  ope  o<  !^^ 
»ote  vUilii^;  Justice  or  Justices  of  liny  prison  to  which  tbi%  ^  ^^^*^ 
aoi^shaU  eztOMi^  to  authorise,  by  an  order  in  writiog,  the  Tbe.«Juuri^ 
ompUymenl  of  any  such  priaoiiers,  wUh  thdr  (mm  cpmtnip  ^^i^^^ 
'mmif  sttoh  work  or  labor;  and  it  9ball  be  lawful  for  tho  YORKskii|^ 
hmfmt  of  Mich  prison  to  anipl<)y  such  prisoner  in  such  work 
te^laboaiaacordingly^  and  to  pay  aueh  prisoner  any- such. 
vmvmp  <^p.poi%ion  of  the  same,  and  at  such  periods  as  shall 
h^  4iftct»i  by  such  Justiee  or  Justices ;  provided  alway% 
Ihlilfit  shall  not  be  lawful  to.  place  together,  on  account  of 
auch  Mipl<9ni«Dt^  any  prwopers.  who  would  otherwise  h^ 
hupti^f^mie,  undec  the  provisions  of  this  «ct.".  Takings 
ikfir^il9f»  tito  lOth  and  d7th  f^ii^w  together,  it  i^  nia9ifj^t« 
^t,  .|h%t  priaonwk  who.  ar^  lu^i^  cpitimitted  for .  t^iiil^  wA 
htl»in9t  j^e.«fteanaof  supporting  tbemselvea  in  jMrison»  «r^ 
tot  b^'iMNiivided  by  the  cpnuty  with  a  sitfcieuj^  quaiuily.  oC 
glM^^ap^wlpfletoliie  food*;  and,  aeoond^  that  tke  Justibe^i 
hl^oQio^'PifliMr  to  compel  «u6b  piisopers  lo  work  at;  ih^ 
titadripillk  Pi  tpyotl^r  mode  9f  employment,  milm.viih. 
H»9i  ifmkfCOfmt^.  Whatever  .9iay  k^  thQ^xpedi^oj^or  fHK 
|ifQro»<^' ^i^pWyilV  fierscuis  who  are  merely  committed  ^ 
IW^pniip^.prd^r  Ux  take  tbjiir  trjtal>  it  is  contrary  to  the  firiyt 
fiiiicipbs  ^  jy^w  apd  Justio0  to  compel  an  ioAocant  .maOlr 
^tr  M  the  law  considers  liim  uittil  be  is  proved  guilty)  tis 
iHld.tiigo.^lh^  ipunishment  of  haid  labon,  in  like  manner  as 
ifcihe^hfld.heei^.ai  couvicled  offender.  It  ia.  cleat  ihatthii 
4toHil»iiiaw  U^t  cofsideration,  does  not  sanction  thia 
paiaeif^  .It  «at>  then  .the  ocder  which  the  Justices  baw^ 
mail  isjMAUwfulf  and  thia  Court  will  compel  tliem  to  leotify^ 
4k»fJimsB^  .  The  ncceasary  effect  bf  the  oider  ia  to  compel 
laatiied'paispiiera.to.wQriL  against . their  own  incUaatiotis^ 
writfa:  thia-alt^natiTa,  that  if  they  do  not  Iheyvsball  haw 
hnad^aad  water  only.  The  order,  it  is  true,  does  notaagi 
tbe^. shall  be  employed  on.  thetraad  mitt ;  but  if  they  aro 
h  ,of  .nay  otben  wprk>  they  nmst  be  placed  on  Hut 
l^.or  Im  content  with  «  aptcies  of  food  whioh  it^ia 

VOL.  III.  KK 
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t^S.       worn  h  iasofficieni  for  the  smteotatioii  of  bumsn  life.  Thio 

v^'^/      10th  section  dedares^  that  evely  prisoner  nwintuned  at  the 

the  Kiiro     ezpence  of  die  county,  shall  be  allowed  a  sufficient  quantity 

Hm  JusTicsi  of ''.plaii^  and  wholesome  food."    This  must  mean  such 
.  the  NoRTR    quantity  and  description  as  is  suQoient  for  the  preservation 

ItomniRt.  otheMtk^  It  is  sworn,  that  bread  andwatisris  iiot  whole^ 
some  food,  that  is,  it  is  not  alone  sufficient  to  sustain  humaii 
life  and  health.  The  question  then  is,,  whether  an  untried 
{Prisoner  shall  be  compelled  to  work  against  his  inclination, 
or  be  forced  lo  exist  on  bread  and  water  only.  Suppose 
the  case  of  a  poor  man,  with  no  means'of  supporting  him* 
self,  who  is  Ca^t  into  prison  for  a  crime  of  which  be  is  only 
suspected,  and  being  thus  restrained  of  his  liberty,  is  he  til 
be  compelled  to  work  at  the  tread-mill  against  his  inclination ; 
and  if  he  refuses,  is  he  to  starve  on  bread  and  water  i  By 
tbis  statute,  -the  county  is  bound  tojfind  such  prisoners  a  suf* 
fkient  quantity  of  plain  and  whdesome  food,  without  re^ 
gard  to  the  cucurastance  of  their  betiig,  or  not  being, 
employed  to  ea#n  their  own  mfinScenance.  Bread  and  water 
is  either  insufficient  or  unwholesome,  as  it  respects  the  pre^ 
serf ation  of  health.  lAbboti,  C.  J.  Who  is  to  judge  what, 
is  wholesome  and  sufficient  food  i  The  question  really  comes 
to  tbat.3  That  is  a  question  of  fkcti  '  {Jbioti,  C.  J.— But 
who  is  to  decide  upon  it  i  Is  not  that  the  province  of  the 
visiting  Justices  ?  Bayky^  J. — Does  your  affidavit  state  any 
instances  in  which  a  diet  of  bread  and  water  has  had  any 
prejudicial  effect  upon  the  health  of  the  prisoners  Q  None, 
certainly,  are  mentioned,  bat  it  is  perfectly  notorious,  tha^ 
many  of  tibe  diseases  afflicting  the  laboring  classes,  result 
from  a  too  sparing  diet;  and  it  is  sworn  here,  that  bread 
and  water,  unaccompanied  with  other  articles  of  fooc^  do 
not  produce  sufficient  nourishment  for  the  preKnration  of 
health J  [AbbiUtf  C.  Jj — Can  you  refer  us  to  any  act  of 
parliament  which  makei  it  compulsory  on  the  county  to  proi- 
vide  any  fbod  for  prisoners  committed  for  trial  ?  Best,  J.-^ 
The  statute  19  Car,  2.  c;  4,  was  passed  for  thie  purpose  of 
enabling  Justices  to  provide  materials  for  setting  prisonei* 


I- 


to  ^(ioric,  in  order  to  mtinUin  themselviesi    The  preamble  of       l^\^ 

that  act  tfaewa  clearly^  that  prior  to  that  time,  the  county       "^^^^  j 

was  not .  bmnd  to  pl««ide .  food ,  to  prisoners  committed  for  ^ 

triaL    Jhbott,  C.  J^Frein  the  4  Geo.  4,  it  is  by  no  means  The  ^^iceb 

clear,  that  it  is  compnlsbry  ion  the  county  to  provide  any   T4eNoHT^ 

food  for  untried  priwmeis^    Section  10  declarea,  that  there   YoaatHiaSfl' 

shall  be  certain  regulations^  which  are  aftaiwards  set  forth. 

The  Idth  regulation  upon  which  reliance  is  placed,  mer^y 

aaysy  dut  ^'eirery  pnsooer  maintained/'  i.  e.  ^' every  pri^' 

boaer  who  i$  mamtaineil,  shall  be  allowed  a  suflSdtot  quan^» 

tity  of  plain  and  whotesome  food^  regard  being  had  to  the- 

nature  of  th^  kbor  required  or  performed  by  such  pri^ 

soner/'  Scc^    It  does  not  direct  that  every  prisoner  shall  be 

allowed  plain  and  wholesome  food,  but  merely  that  those 

prisoners  who  are  maintained,  shall  have  the  allowance. 

That  raises  a  doubt  in  my  mind,  whether  ^very  prisoner  is' 

entided  to  support,  unless  he  is  notable  to  vrork,  or  being 

able  cannot  procure  sufficient  to  sustain  himself  by  industry. 

1  find  nothing  here  which  says  that  he  must  be  maintained 

at  all  events,  without  regard  to  ill  health,  or  vrant  of  em* 

ployment.]    The  only  statutes  bearing  upon  this  point  ard 

19  Car.  2.  c. 4,  SI  Geo.  d«  c.  46.  s.  13,  and  4  Geo.  4.  c.  64^ 

[Jbbait,  C.  J.  The  SI  Oeo.  3.  c.  46.  s.  IS,  only  extends  tbd 

provisions  of  the  19  Car.  ^  c.  4,  but  it  does  not  contain 

any  compulsory  provision  for  the  maintenance  of  prisoners; 

IB  idleness,  before  triaL]    Certainly  no  statute  can  be  found 

wliich  shews  that  an  untried  prisoner  shall  be  maintained  at 

the  eoanty' expense. 

'  AbbotTi  C«  Ji — The  C^urt  have  beeit  anxious  to  ascer* 
tain  whether  there  is  any  act  of  the  legislature  which  renders 
it  compntsory  on  the  conpty  to  feed  a  man  in  prison  who 
can,  but  will' not  work  for  the  purpose  of  maintaining  him^ 
self*  At  present  there  does  not  appear  to  be  any  such 
legislative  provision,  and  if  there  be  not,  the  Court*  cannot 
grant  a  mandamus  to  the  Justices  to  do  that  which  by  law 
they  are  not  bound  to  do.    It  is  clears  that  none  of  the 
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1M3.        statutes  to  which  we  hive  been  referred/  impose  this  ob^ 
ligation.    The  preamble  of  the  19  Car.  %.  c.  4,  recitea,  that 


''^r/"^     before  the  passing  of  that  statute,  there  was  not  any  snf'' 
The  jumcBs  ficient  provision  made  for  the  relief  and  setting  on  work  of 
The  NoftTH   poor  and  needy  persons  committed  to.  gaol  for  felony  and 
YoaatniBB.   other  misdemeanors,  and  that  they  many  times  perished  be- 
fore their  trial ;  and  that  the  poor  livii^  there,  idly  and  mi- 
employed,  became  debauched,  and  came  forth  instructed  in 
the  practices  of  thievery  and  lewdness.    That  statute  tben^' 
enabled  the  Justices  at  Sessions  to  provide  »  sloekiof  ^ma^ 
terials   out  of  the  county  rate,  for  seltingv  o^work  <po9«r 
prisoners,  and  to  bestow  the  profits  arisiagfrom'  suoh^lakorif « 
towards  their  relief.    The  31  Geoi  3.  c«46*  s.  \%  eiftemiai 
the  provisions  of  1^  Car.  £,  to  all  prisoners  whatever,  withiifr 
the  gaols,  who  may  be  inclined  and  willing  to  work ;  and  by 
the  recital  in  s.  13,  it  appears  that  even  at  that  time  the  pri- 
soners were  so  frequently  afflicted  by  want  of  necessary  foody 
as  to  render  them  incapable  of  earning  their  livelihood  wbm 
released,  and  therefore  it  was  enacted,  that  the  Justices  at 
Sessions  might  order  money  to  be  paid  out  of  the  county  rate, 
towards  assisting  prisoners  of  every  description,  who  ape  net 
able  to  work,  or  who,  being  able,  cannot  obtain  eraplbymeni 
sufficient  to  sustain  themselves  by  their  industiy.  Efooi  these 
statutes  it  is  manifest,  that  prior  to  the  recent  act  of.  ibe 
4  Geo.  4,  there  was  no  legislative  provision  which  made  it 
compulsory  on  the  county  to  feed  a  man  who  is  able,  bat 
unwilling  to  work  ;  and  that  is  the  point  to  which  we  ane- 
to  look.    It  is  equally  obvious,  that  the  4  Cree.  4,  does  net 
cast  this  burthen  on  the  public.    Tliere  being  therefore  no ' 
legislative  provis^  which  compels  the  county  to  provide 
food  for  those  who  ai-e  able,  but  refuse  to  work,  we  cannot 
grant  a  mandamus  to  compel  the  justices  to  order  any  species 
jof  food  to  be  provided  far  sooh  prisoners*    We  cannot  take 
upon  ourselves  to  say,  from  the  facts  before  us,  that  tfie 
labor  of  the  tread-mill  is  not  a  proper  species  of  wot4  at 
which  a  roan  may  earn  his  bread ;  and  not  being  able  to  find 
any  legislative  provision  which  requires*  tlie  public  to 
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tain  a  nan  who  refuset  tawork  when  work  is  proposed  for 
his  perrormance,  I  see  nothing  illegal  in  saying  thftt  he  shall 
have  only  bread  and  water.    I  see  nothing  contrary  to  law 
in  this ;  and  not  being  in  disobedience  of  any  legislative  '^^  ^^"^^^ 
provision,  we  cannot  infer  that  the  magistrates  have  ex*    TkeNoam 
ceeded  their  jurisdiction.    We  ought  on  every  occasion  to   YoaaraiaW 
be  exceedingly  carefal  how  we  interfere  with  the  jorisdic*' 
tion  of  the  magistrates.    The  legislature  has  allow^  t 
diseretioD  to  be  exercised  by  them,  as  to  the  management 
of  the  pnsona  within  their  jurisdiction.    That  .discretion  ia 
UMMt  properly  vested  in  them,    and  does  not  belong  to 
tbia  Court  to  eiercise.    We  must  see  plainly  that  they  have 
disregarded  some  duty  imposed  upon  them  by  law,  before 
tirii  Court  can  interpose,  or  do  any  thing   to  prevent  the 
proper  exercise  of  their  discretifHK    After  the  legislature 
has  vested  this  discretion  in  iherai  I  eannot  take  upon  my. 
self'  to  interfere  in  a  matter  on  which-  they  are  caUed  upofV 
exolusively  to  decider. 

Bay  Lav,  J.--^We  oannot  grant  a  mandftnxis  to  the  Jus^ 
tioes,  unlesa  we  see  distbctly  that  they  have  violated  their 
duty.  Now,  if  there  be  an  act  of  parliament' which  says^ 
that  peiaons  who  are  capable  of  maintaining  themsetvea 
byiindustry,  but  will  hot  work,  shall  have  no  specific  de» 
seripiion  of  support  at  the  expenee  of  the  public,  we  can- 
na«.«ay!cfaat  the  Justices  who  have  ordered  them  bread  and 
wvfttr^wly^  have  ladhited  dieir  duty.  '  Here  the  Justices 
haa«  ovdbred  the  priaeilera^fiiore  (han  ihey  were  bonnd  to  d* 
bjidawio»->''n«J^  f"'- 

!£«aT,  J.  (al)h^*^It  is  impossible  to  grant  a  mandamus  in- 
this  ease,  because  the  4  Geo.  4,  says,  in  terms,  that  it  is  for 
the  magistrates,  .ia  their  dtscretiou,  to  say  what  is  the 
proper  food  to  be  allowed  to  the  .prisoners.  If,  therefore^ 
Uie  magistrates  were  botmd  to.  allow  to  an  idle  man  anjF 
folid.  at  all,  tliey  wpuld  have  to^  exercise  their  discoetioa  in 


fl^jfiog  M^hat  the  fpp^  ,shoul^  be ;  and  we  i:ould  HQt  direel 

^^^"^^     ^^^  as  to  the  manner  in  which  their  diacretioii  ought  to  be 

V.  exercised.      If  the  law  imposes  a  certain  duty  opon  the 

Tbe  JtrsTiCEs  •  .    v  j  .•  •  i.  . 

of  magistrates^  and  tbc^y  omit  to  perform  it^  we  n|a;  set  them 

'^mnalf    ^"  motion.    But  that  is  not  the  case  he^e,  for  the  magistrates 

yoRKsmHB,   |mye  not  only  exercised  their  discretion  in  this  matter,  boi 

they  h^ye  already  done  more,  than  we  could  order  tbem  to 

do ;  namely,  in  allowing  bread*  and  wat^lr  to  pelvons  who 

have  no  claim  by  la^  upon  public  alloM^imee.  :  It  appears  to 

^e,  that  the  legislature  did  iv>t  meitu  itoi.  plaee  a  imm  in 

pfison  in  a  fat^tter  situation  than  tb$  man  who  ia  at  liberty* 

lie  may  be  placed  in  ais  gopd  a  attuation,  but  X  see  nti  rea«* 

son  why  he  shoujd  be  ^placed  in  a  better.    A  poof  man,  out 

9f  f  lisop,  is  qnly  entitled^  by  the  ,poor  laws^  to  be  maiiin 

twined,  if  he  19  able  to  wo^ k»  l^d  it  is  odly  when  he  is  un» 

ab)e  ^o  work  that  he  is  9>  h|e  maintained  by:  the  public  at  all 

^yents.    If  he  \s  able  to  do  work^  bJlit  cvi  get  none^  he  is  to 

have  work  found  for  him ;  but  if  he  says  he  will  not  wdrk^ 

I  know  of  no  law  which  says  that  he  is  to  be  mabtained  in 

idleness.    Is  a  man  in  gaol  to  be  in  a  better  situation?  Be- 

ipg  in  gaol,  certainly  he  cannot  so  easily  find  work  'as  a  man 

at  large,  but  the  Justices  are  to  find  work.  for.  him,  and 

ffford  him  the  means  of  (^rmpg  his.  liyelihood  by  honest  in-i 

dustry.    According  to  19  Car.  £,  c*  4,  lAe  magistratda  are 

bound  to  afford  him  the  miUW  of  tnain^aining  himself^  and 

nothing  more,  aqd  if  from  obstinate  and  incorrigible  indo- 

lencei  he  refuses  .to  work,  he  milst  take  the  conriefuenoea 

^  i^pon  himself.    The  magiairates  in  tfiat  case  are  not  bonad 

to  supply  him  with  food,  and  maintain  him  in  idleneas.    I 

cannot  but  think  that  wholesome  bread  with  water  is  sufficient 

fp0d  for  a  person  who  will  not  do*  any  work ;  and  I  am 

afraid  that  it  has  often  happened  that  poor  persons  out  of 

prison,  and  who  are  disposed  to  work  and  support  diem- 

selvea  by  honest  industry,  have  not  the  same  comfortable 

means  of  living  as  the  Justices  in  this  ease -seem  disposed 

to  afford  these  idle  prisoners.    Howeveri  whether  the  quaiw 

tity  or  quality  of  the  food  be  or  be  notauflkient,.is  not  a 


matter  for  us  ta.depidf  upon*-  Tbe^  Justice^  ;^<^  ^9  ^       <1803. 
j^dg^  of  tl^a^ ,  9io4  b^viPf  jO^F^ifM.  ^H  ^IW?^^^  i>^c^tM  IP     ^^^''^ 
jfliem  by.  law,  we  caoopt  intodf^e  in  the  maoiier  now  pro-     ^***^**® 
posed.  .  """^  Jorncii 

The  NoKTH 
rScarkti..    It  ii^  to  be  dbtinctly  uoderstpod  aa  thedeciipion  yobubirb. 
of  die  Courts  that  prisoners  committed  for  trid^  and  who 
.are  determined  not  to  work  for  their  own  livelihood,  are  not 
entitled  to  support  from  the  coui^ty  ? 

AbbotTi  C.  J.—tAs  yet  nothing  like  a  le^slative  pro- 
vision has  been  adduc^  to  us,  which  rendera  it  (X>ippul80iy 
,on  the  Justices  to  maintain  any  prisoner  in  idleness.  The 
.statutes  brought  under  our  consideration^  contain  only  pro- 
visionB  requiring  the  county  to  find  prisoners  the  np^iea^s  gf 
employment. 

Best.  J. — It  is  clear  that  the  common  law  has  made  no 

provision  for  maintaiuiug  prisoners  in  idleness^  and  the  pre-^ 

^  amble  of  tbe .  19  Car.  2.  c.  4,  is  a  legislative  declaration  of 

the  mischievous  consequences  resulting  from  ■  poor,  persoi^s 

in  prison  beiqg  kept  In  i^  state  of  idleness. 

Ibile.  refiMd. 


Nov,  13. 

X  HIS  was  an  action  of  slander.     Ijhe  first  three  counts  in  an  acUoo 

were  for  words,  importing  that  the  ptaintilF  had, feloniously  tcr*^verml 

received  stolen  goods :  the  fourth  count  was  similar,  with  coontt  setting 

•    «  '  '  1  ••  •  '  ■     1         1  r"  V    •  1     1    t'  r       ''     ff      ■•  '      ••         'i  oot  the  wordi, 

the  additioni  that  defendant  had,  before  a  Justice^  charged  thefifUi  connt 

plaintiflF  with  concealing  stolen  goods ;  aiid  the  fifth  stated,  tbe'^ei^nduit 

"  that  the  defendant  had  wrongfully,  and  without  reasonable  5*^*?  ^'Jd«-^ 
-                  .   ■         i    -j^  •^.    }•     V.  /•»     '    '■  fully  and  with- 
er  probable  cause  imposed  the  crime  of  felony  won  the  ont  any  rea- 

-        ^  t  .^  ...      ^..T^./,    .K-^:,.4:  sonableorpro- 

liable  caose  impowd  the  crime  of  felony  upon  the  plainiiff,"    On  a  ntotiqn  in  arr^tof 
jadsiment  ?^Held|  tl^t  sqch  a  count  is  goody aftet^vertlict'^ 


ft<»  •  '  •   -'CASE*  -I*  'I^IS  '^I«€fr'li  'Bfei*CH*>      ■ 

'le*.  "pMMif."^    Plea,  not  GuUty,    and  i^sue  'tMreoo.    At  th« 

"'•^^^  ttid>  bcfdre  Par*,  J.,  at  the  lasft  Afisiees  for  GkmcetiefMfe, 

-BhtzkKD  .^1^  plaintiff  had  ai  verdict  for  «00/.  datnrfgca  tipon  tlie  whole 

KifciT.  dedaradoo,  ^ 

.    ^  "If.E.  T(t7tti7fon  nowmovedfora  rule  nisi  to  arrest  the 
Jiidgment  on  the  ground  that  the  fifth  count  ^hths  bad.    TUl 
cdutit  states,  that  the '  defendant  wronj^full^^  imposed  the 
crime  of  felony  upon  the  plaintiff.    Now;  unless  the  natnre 
of  the  act  done  is  specifically  stated,  tliese  words  have  no 
intelligible  meatf^ing.      They  are  indefinitfe  *  ifnd  unceitain. 
['Bai/Iey,  J.  There  ire  mainy  instances  of  ai  count  in  that 
fDrm.    In  an  unonymous  case  in' rentris{a),  it  is  said,  that  «t& 
action  oh  the  case  lies,  "quia  Crimen  feloniffi imposutt*  gene- 
TaHy,  -without  saying  what  felony. — Hotroyd,  J.  In  1  *£off. 
Jbr.  68.   lib.  10,  it  is  held    to  be  good.— jibbott,  C.  J. 
Whilst  pleadings  were  in  the  Latin  language  it  would  clearly 
be  good.    The  words  in  present  use  are  a  bad  translation  of 
'the  words  **  crimen  feloniae '  imposuit  ;**  the  legal  sense  and 
theaning  of  which  words  is,  that  the  defendant  made  a 
*diarge  of  felony*  before  a  magistrate.]    Thfe  case  of  Ox*  v. 
Cox  (A),  is  an  authority  to  shew  tiiat  in  ^  declaration  ibr 
slander  'of  plaintiff,  in  his  trade,  a  count  silleging  that  de- 
fendant in  a  certain  discourse  in  the  presence  and  hearing  of 
divers  subjects,  falsely  and  maliciously  chaiged  and  asserted^ 
and  accused  plaintiff  of  being  in  insolvent  ctrcamstances,  and 
stating  special  damage,  but  without  setting  out  the  words,  ia 
insufficient,  and  the  judgment  was  arrested.    This  is  an  au- 
thority expressly  in  point,  and  if  the  count  in  th^  present 
case  is  held  good,  it  must  have  the  effect  of  overturning  the 
decision  referred  to.     [Ahboitf  C.  J.    lliis  count  would 
clearly  be  good  upon  evidence  that  the  defendant  preferred  a 
charge  of  felony  against  the  plaintiff  before  a  magistrate. 

'  An  act  must  be  shewn  to  have,  been  done,  in  order  to 

support  the  count.}    The  nature  of  the  act  done  must  be 
stated  on  the  record,  as  in  an  action  for  words,  in  whi^ch  the 

*  (5)  lVent.;j64..  (6)  3Mv&S.  IIQ* 
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very  words  mutt  be  stated*    The  reasoo  for  this  precisioo  is        |MM» 
obvious.    If  the  plaiotiff  recovered  damages  upou  a  conot      v*N^^ 
so  defectively  framed  as  tbis^  he  might  aftanvaitis  maintain      ^'^'f  "^ 
an  action  for  the  specific  words  used,  and  then  Judgment  in       Xbm«» 
this  action  could  not  be  pleaded  in  ba^.    In  the  case  of 
Pippefi  V.  Hearn  (a),  a  distinction  was  taken  between  fblony 
«iid  i^erjury,  and  therefore  it  was  held,  after  verdict,  that 
a  icoaot  charging  generally  that  the  defeadanft  had  malidously 
indicted  the  plaintiff  for  wilful   -and  corrupt  per^ry,  was 
sttffieient,  but  inasmuch  as  a  charge  of  felony  was  uncertain, 
without  stating  what  the  felony  was,  the  Court  seemed  to 
^think  that  acoant  framed  in  that  general  form  would  nol 
^be'good. 

Pbr  Curiam  (&).*-^After  verdict  this  count  is  ctearijr 

good.    This  is  a  veiy  old  form,  and  may  be  found  in  several 

precedent  books  (c).    The  case  from  1  Fentris,  264,  is  a 

direct  autboriQr.    If  the  Latin  word^  had  been  used,  there 

oould  be  no  doubt  that  a  count  so  framed  would  be  good. 

.  The  words  now  in  use  lare  an  imperfect  translation  of  the 

words  *'  crimen  feloniaa  imposuit."    In  a  legal  siense  those 

..word» import  that  the  party  made  a  charge  of  felony  before 

a  Justice  of  the  peace.    Undoubtedly,  in  support  of  such  a 

count,  it  would  not^be  sufficient  to  shew  mere  words  used 

« by  the  party  in  conversation  importing  that  he  the  plaintiff 

•  bad  been  charged  with  felony.    Some  act  must  be  shewn  to 

«  l\ave  been  done,  as  that  the^  defendant  went  before  am^^ps- 

trate,  and  preferred  a  charge  of  felony  against  the  plaintiff. 

The  omission  to.  state  in  the  count  what  specific  felony  was 

cluwged  upon  the  plaintiff,  is  at  all  eveuts  cured  by  the 

verdict. 

Rule  refused  (d% 

(a)  Ante,  vol.  L  960.  by  GHU,  C.  J.  In  E.  T.  i78S,  ht 

(6)  Bestf  J.  was  absent  which  such  a  count  was  held  snf- 

{e)   R,  Boyfy,     amictts    caris,  ficient  after  verdict, 

mentioned  that  he  had  such  a  form  (d)  Vide  OavM  v.  Noakj  X  Static 

in  his  precedent  boolc,  and  added,  N.  P.  C.  S77^ 
^  Ihat  he  had  a  note  of  a  case  taken 
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An  instra-       ./VSSUMPSIT.    The  first  qpuut  of  the  declaration  stated, 

vnder  ^       ^^^^  l'^^  ^  certain  ipeoioranduai  of  a^pneement  in,  wridng^ 

wherel^ii.      se^ed  with  the  seals  of  the  ^efendapts^  laadevj^th  Jfibf, 

and  B.  agrees  .IBI6,  between  the  plaintiffs  of  tbe  one  paft,  and  xhe.^e;* 

JJnf  certSn     SeudwfitB,  assignees  pf  one  Crane,  ^^lm}arupt,  of  t)ie  other 

i^if^  forth  P^  reciting,  that  by  an  agre^9i9iit,  un^erdtieband  of  one 

for  a  term  of  ^^eacock  of  the;  one  .part,  andiC^nfl  qC,  the   othe^f  part* 

yeaw,' det'cr-    /J^«d  29th  March,  1796,  Pcofpcjfc  agijeed  io  .I^f  unto,  and 

either  party  on  Cfflwc  agreed  to  take  and  Tent  of  PeizcocA:  certam, premises 

gWing  tweWe  therein  mentioned  for  thirty-four  years,  at  the  annual  rent 
months    no- 
tice, at  the    ^f  40/. ;,  and  that  Crane  thereby  agreed  to  keep  the  spme 

fiiret  ^seven  premises  in  good  and  tenantable  repi^r  during  the  said  teem, 
^*""^5  hi  '?"^  ^^*  Peacock,  thereby  agrped  to  grant  n  lease  on  the 
years  at  a  same  terms  to  Crane,  with  the  usual  covenants  within  three 
rent,  clw%?  palendar  months,  and  that  Crane  Hgjreed  to  execute  a  counter- 
B  l?nS*h^^P^'^  thereof}  reciting  also,  that  Peacock  )iad  procured  a 
self  to  keep  lease  to  be  granted  to  him  of  the  said  prpq^ts^i^  tc^eth^ 
in^tmiuitabl^  jwith  Others,  by  indent^re  bearing  date  Ql^t  Januafy,^  ISOSip 
2J  tera"^lSi/or  a  longer  period  than  that  agreed  byiiim  Jtej  b?  gnmt^d  ^ 

a  farther  :  befpre-mentioned ;  reciting  also,  that  Peaooci  afterwvds 
agreement  on  *  ,  ,      ;  ^    1.   ,   '      .  ,'*^   '*•      '^  *  1      1 

the  part  of  il.,  granted  an  under-lease  of  all  the  said  pren^se;  for  nearly  .tbe 

leaMmf  the  .  ^hole  of  his  term  thereb,  unto  two  persqnS|  .naming  tbeui. 
like  termi, 

with  nsual  covenants  withSn  tivee  monthi,  is  not  a  lease,  thonglr  it  oontaln  woitAs  of 
present  contract, 

A  tenant  holding  nnder  a  special  agreement  (which  is  to  be  the  basis  ct  a  fotnre 
lease),  containing  ^^eral  obMgations,  one  of.  which  is>  to  keep  the  premises  in.  tenant- 
able  repair,  may  be  saed  in  assompsit  geoerally  for  not  repairing,  withoat  setting  00 1 
the  special  agi«ement.  Under  a  eoant,  **  that  •  defendant  b^ame  •  tenant ,  of  pfemis«»» 
and  in  consideration  thereofl  undertook  to  repair;"  the  special  agreement  mnj  be  %yffo 
in  evidence  to  prove  the  met  of  a  tenancy  as  the  consideration  for  the  promise  ta 
repair.  ... 

jLessee  bound  by  covenant  to  repair^  nnder-lets  part  of  tbe  demised  premises, 
with  a  IUlc  obligation  by  his  tenant  to  repair  within  three  montfcs  after  notice  for 
that  purpose.  -  The  premises  nnder-let  becoming  ont  of  repair,  the  superior  landlord 
ffives  notice  to  his  immediate  tenant,  to  repair,  at  the^  peril  of  foisting  liis  lease. 
Under-tenant,  after  notice,  neglects  to  repair  within  three  months ;  whereupon  -lfssee» 
to  avoid  a  foiTeiture  of  bis  whole  estate,  enters,  aind  pats  the  premises  in  tenantai>le 
repair :— Held,  that  his  under-tenant  was  liable  to  hbn  for  the  whole  expeoce  so  Ibn 
eurredy  although  the  former  had  sold  bis  interest  m  the  premises  to  a  purdiaserj  wha 
had  entirely  re-built  tliem,  before  action  brought* 
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mt^ed  to  the  bzoA  agrecmeat  ivjtfiiGreMey  pkI  tUat  Ate       1823. 

aame  nbdeMeaai  afthrniMda  buuaam  lieeted  in  the  phintilfc  ; 

iMkiogelib,  duit  die  ^efeodaots,  aa  aasigiifiees  aa  aforesaid, 

were  ^oMed  to  the  ben^6t  of  the  siud  agreement  entered    SruMuroHn 

into  with  Crane;  that  the  a^  plaintiffs  did  agree  Ivith  die 

aaid  defetadanis,  ijM  diey  woald,  oo  or  before  the  9th  Se^ 

HnAif  then '  nekt^  dehriie  aod '  lease  unto  the  defendants  all 

Chir  pMnrises  by  (the  said  agreenientbf' the  29th  JlfarrA^  1790| 

Hgveed  to  btf  demised,-  lor  the  residote  which  should  then  be 

tatcotnie  of  the  said'  term  of  tbtrty-fbur  years  (  that  the  do* 

fetidants' did  thereby  agree  that  they  would  accept  such  lease 

and  exiBCule  a  ooantaNpart;  and.that  it  was  maUiaUy  agreed, 

Aat  b  the  said  lease 'there  shoidd  a  covenant  that  the  lessees 

should  pay  tbie  rent,  and  keep  and  preserve  the  premises  in 

^tffficient and  tenantal^  repair;  and  that  it  should  be  kwful 

for  the  plaintiffs  to  enter  and  view  Chd  sAme  during  the  con* 

tinuance  of  the  said  term^  and  of  ril  want  of  repair  give 

notice  at  die  premises;  and  that  the  lessees  would  inake 

good  the  same  within  three  calendar  months  after  such  no* 

tice ;  and  that  there  was  to  be  a  clause  of  re-entry  for  breach 

of  'any  of  the  covenants  in  such  lease ;  aUd  thereupon  aftei^ 

wards,  in  consideration  that  the  plaintiffs  Would  permit  and 

^ffer  the  defendantB  to  hold  aud  enjoy  the  said  premises  * 

before  such  lease  sl»uld  be  made,  upon  the  terms  which  by 

th^  said  menoioraiidum  of  agreemtet  were  to  be  contmed  in 

stfch  lease,  the  defMidants  undertook  to  do  and  perform  all 

such  diittgs  as  H  was'sgreed  diat  thdre  shoidd  be  covenants 

for  the  lessees  to  do  and  perfenn.    The  dedarstiott  then 

werined,  that  die 'said  pkbtiffs  did,  before  a(by  lease  was 

made^.namety,  from  the  day  and  'year  first  mesdoned,  uolii 

{he  jcommencemenH  of  diis  acdon,  .suffer  .the  defendants 

to  occupy  as  aforesaid,  yet  the  defendants,  during  aU  dmt 

tkne,  suffer^  the   prei|iises   to  bto   oat  of  repair;   that 

jilaiatiSi  entered  and  viewed  the  premises,  and  on  17  th  Oc* 

tober^  in  die  year  first  aforesaid,  gave  the  defendants  notice 

of  the  want  ef  repair,  but  that  they  did  not  repair  within 

thiee  calendar  months,  by  reason'^wfaereof  the  plaindffs  were 
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9biig$d  toby  out  a  Iaif;e  sum  of  money  in  repairiaglbir 
premises.  The  second  eount  stated,  that  on,  &c.  is  coo-* 
sideration  that  the  defendants^  at  thek  request,  bad  before 
that  time  becopae,  and  then  wece^  tenants  to  the  plwtiffs  of 
certain. premise^  they  undertook  to^  keep  the  same  in  good 
and  tenantaUe  repair;  averment  that  th^did  not  .do  so^ 
ivbereby  the  plaintiffs  were  obliged  to  lay  out  a  large  sum  of 
money  in  repairs.  The  third  count  was,  in  substance,  tfa« 
same  aa  the  second,  to  which  were. added  the  eommoB 
money  counts.  The  defendants  pleaded  the  general  issun^ 
non  assumpsit,  and  issue  thereon.  At  the  trial  before  A^ 
fydt^  C.  J.  at  the  Xondbn  adjonmed  Sittings  after  kst Term, 
the  plaiutiffii  produced  in  evidence  the  agneemen^  didied 
a^th  Jii/^y  1816,  upon  which  the  first  count  of  the  declasa-^ 
ti<)iO  was  founded.  It  was  immediately  objected,  on  the  par^ 
of  the  defendants,  that  the  instrument  dated  d9th  MarA^ 
1796,  recited  in.  the  agreement  of  25lh  Jufy>  18)6«  was  in 
effect  a  lease  to  Crane,  the  bankrupt,  and  inasmuch  as  ia 
subsisted  at  the  tiove  of  the  agreement  with  the  defei^ 
dantsin  18l6«  the  consideration  foe  the  promise  averred  iiv 
the  first  count  was  ipiprop^rly  stated,  by  reason  that  the^ 
cause  of  action  arose  out  of  tha  first-mentioned  iostrumenU 
The  Lord  Chief  Justice,  however,  said  it  was  wnaecessarji' 
to  consider  whether  the  fi^st  count  of  the  decbration  coaUl 
or  could  not  be  sustained  for  the  objection  staled,  because  Ibe 
second  and  third  counts  were  framed  geneceUy  upon,  an 
assumpsit  takieep  the  preniisiM  iu  r^air,  m  coasideiatiioia#/ 
of  a  tenanqy^  Two  other  instiumeots  were  then  ^em.\ixk^ 
evidence  by  Ae  plaiatifis^  firs^  a  leaae  t^  Peacock,  wiltcb." 
contained  amongst  other  covenanls^  n  covenant. by- him  ta- 
repair^  and  a  clause  of  le-enlry  for  any  bueach  of  eovcnanlti^' 
and,  second,  an  under^leasa  with  sinulac  covenants,  which 
was  granted  by  him  to  twa  nthei.  peraons,  and  which  aftetw 
wards. became  vested  in  the  plvntiffii.  It  was  tbespHMsd. 
that  on  the  dSth  September,  1846,  the  plaintiflb*  snpeim 
landlord  gave  them  notice  to.  repair  the  premisea  iaqneac 
tioHf  which  had  become  dilapidatecL    It  furthecappBacBci^ 
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t\mt  on  ^be  ]7di  OdnAet  following  the  plaindflf  sei^d  ft       1823. 
notice -#n  tbe  defendant's  attorney,  requiring  tbat  the  pfe*      ^^^•^^^. 
niaes  abouid  be  repdred.    In  anawer  to  this  reqaintiony  the  ^^ 

attorney  stated,  that  tbe  defendants  were  abodt  to  sell  tbe  SfRCBniir^ 
premises,  and  requested  tbat  they  might  not  be  urged  to  do 
any  repairs  untfl  after  the  sale.  Repeated  applications  were 
afierWBfds  made  by  the  plainciflfk  to  tbe  disfendants,  requiring ' 
them  to  repair;  and  notice  was  given,  that  unless  by  a  d&y 
apf9cified,  they  did  what  was  necessary  to  pr^ent  the  pre** 
mises'from-  Ailing  to  decay,  they  would^  send  their  own 
workmen  to  do  it.  No  steps  were  taken  for  this  purpose, 
antf  <adc6rdtngly  the  plaintiffs,  on  the  Idtb  March,  1817, 
neht  their  own  workmen  to  put  the  premises  into  tenantable 
repair.  The  expence  incurred  by  plaintiffs,  amounted  to 
228/;  Several  witnesses  proved  that  this  sum  was  reason- 
able, and  no  more  than  requisite  to  do  what  was  necessary 
to'lhe  'premises.  It  did  not  appear  that  the  defendants  had 
ever  expressed  their  assent  to  what  was  done  by  the  plains 
dflb,  but  it  was  proved  that  they  knew  the  premises  were 
nadergoing  repairs  at  the  instance  of  the  plaintiffs,  and  they, 
exphessed  no  dissent  until  the  phintiffs  had  incurred  the 
€xpence  above-mentioned.  After  the  premises  wCTe  com* 
pletely  repaired,  the  defendants  sold  them  to  a  person  named 
Hartf  who  pulled  down  tbe  old.  buildings  and  rebuilt  them' 
prior  Co  the  commenoement  of  this  actidn.  .  It  was  obfectbd 
far  the  defendants^  first,  that  as  the  repairs  had  been  do^e 
isilhoiit  their  consent^  and  indeed  .by  the  tortious  obtrurioii 
of  tbe  plaintfffii  upon  the  piiediisas,  the  defendbnts  were 
■ot  HaUe;  and  second^  diatatdl  events  the  pimntiffs  could 
only  recover  nomind  damages,  inasmuch  as  the'preoiiises 
were  completely  rebniit  befisl*e  action  brought,  fividenee 
w«s  also  aibkioed  to  shew,  tfant  the  plahitiffii  had  expended 
more  money  oB'  the  premisea  than  was  aeoessaiy  to  put 
thssB'iH  tenantable  repair..  The  Lord  Chief  Justice,  in  hb 
chaifge  to  the  Jury,  saM,  it  was  peifectly  indifferent  whe* 
tber  tbeactioD  was  fomded  on  the  contract  otJUarchf  1796* 
sir  thai  of  Jnn^,.  1816^  because  in  eadi  iherewaaastipidaF^ 
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tion  on  tbe  (mrt  of  the  temnt,  to  keep  the  pr^mkes  in  re- 
pair; tbit  tbe  plftoitiffs  h^d  a  right  to  have  them  kept  in 
repair  at  all  tioies^  io  cixler  that  he  might  not  loose  his* 
»wuuao9f .  ^iiole  estate,  vfaieb  he  might  hav^  forfeited  to  tbe  superior: 
landlord,  for  » breach  of  Ihe  toTenaitt  to  repair,  and  for  diat 
purpose  to  enter  find  do' the.  repairs:  And  althou^  the 
plaintiffs  millet  be  tresplissers  in  making  such  an  entry,  yet 
it  would  not  prevent  them  from  recovering.  His  Lordship 
ivas  also  of  opmion,  that  the  eubsequcoit  re-building  of  the 
preaiisea  would  not  deprive  the  plaititifis  pf  the  tight  to  ren 
cover  the  money  they  had  expended,,  but  it  was  for  tho 
Jury  to  .determine  whether  the  sum:  expended  was  reasonable 
and  proper  under  all  the  cireumstances*  The  Jury  found 
their  verdict  for  tbe  plaintiff,  damages  %SBL 

JVUdenovif  moved  for  a  rule  nisi  for  a  new  trial,  on.twa 
groflinds,  firsts  for  a  variance  between  the  evidence,  and  tho 
declaration ;  and  second  for  misdirection  as  to  the  amount 
of  damages.  The  first  couilt  of  lie  declaration  is  upon  a 
promise  to  occupy  the  premises  according  to  die  terms  of  an 
agreement  for  a  lease ;  the  second  and  third  are  by  landlord 
agaiQst  tenant,  for  not  repairing,  AH  these  counts  rest 
upon  a  promise  to  repair,  implied  from  certain  circumstances^ 
On  the  %9ih  if archf  1796,  an  agreement  was  entered  into 
between  Peacock,  tbe  landlord  of  the  premised,  under 
whom  the  plaintiffs  claim,  and  Crane  the  babkrupt,  whom 
the  defi^ndants  represent,  as  assi^ees.  The  first  question 
is,  as  to  tbe  effect  of  ^  (hat  instmment,  whether  it  ^amounts 
to  a  iBtae,  of  only  an^agrebment  for^a  lease.  Jin  the  yeat 
1816,  the  ^laiotiffs  had  become  possessed  of  PenoocA's.in* 
teffisl  in  the.|ilremisfcs^  «lnd;ia  the  same  year,  Crane^  became 
a  bankrupt;  and  on  the  25fhJyfyf  in  that  yesff,  another 
agreement  was  executed  between  the.  plauitiffs  and  the  de* 
foadaatsw  If  We  instrument  of  17d€|  be  a  lease  betweeil 
the  parlies  undierwhom  the  plaintifia  9nd  defendftnt9  re* 
spectively  dainl,  then  it  must  be  considered  as  a  subsistiag 
lease^  at  the  time  when  the  agreemeat  of  I&I6  was  entered 
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iotp,'  nd  conleqpiQiitljr,  in-  point  df  -  hw^  tke  defcmiMits!        1823. 

obligation  to  repair  arose  ouf  of  tbatiititriim^t    It  Mlowt^ 

thenfore,.  tbat  the  coniidcratadn  etated  in  «tbe  fiiM.  count  jof 

the  dedaratiooy  faik  in  proof*    The  oonaideratimi  for  the    'SYftBvH>«. 

proniiae  «Uted  in  the  fint  cowit  is,  that  the  plaintiff  woald 

permit  and  sofier  the  defendants  to  oeclipy  the  prsmiaes 

nntii  A  kase  A^oM  he  .gcaated;  ^t  if  ihe  defendants  wete 

occupjing^nnder  •  an  eziating  ievnv  dien^ihe  whole  cooBideM 

ation  for  the  pramise  on  wbidi  the  netieQ  vras  founded^ 

eomirietely  fiiils*    Thajdeclaratian  <  assumes  to  rest  upon  a 

premise  whidi  it  was  unnecessary  to  IsCate,  inasmuch  as  the 

pbintiQs'  title  to,  apd.thedefeodaats'  r^t  to  occupy  the 

piemiseS)  were  tespectiydy  derived    from-  a  pre-existing 

lease.'   The  test  as  to  v(bat  is  and  what  is  not  a  lease,  is 

^isctly  laid  down  in  Bac.  Mr.  tit.  Lease  [K.].  "  What* 

ever  words  are  suflScient  to  explain  the  intent  of  the  patties^ 

that  the  one  shall  du^eatlmnself  of  die  possessioti,  and  the 

other  come  into  it  for  a  detesminate  time^  fiich  words  whe*> 

tber  th^y  tun  in  the  form  of  licence^  eonanuit,  or  agrae^ 

snent,  Bib  of  themselves  saflficient,  and  will,  in  constructieii 

of  laW|  amount  to  a  lease  for  years/'    Now,  acoording-to 

An  definition,  the  instrament  in  ^piestion  is  clearly  a  leased. 

It  iato  the 'folio wing:  effect  :-^''  J-  Peacock  dpth  agree  to  let 

uoto  the  said  S*  Crum,.taid  the  said  S.  Oone  doth  agree  to 

take  and  rent  idl  the  said  premises,  to  hold  from  henceforth 

for  fhe'term  of  •  thirty^four  yelirs,  .determinable  by  either 

party,  on  giving  twelve  months  notice  at  the  end  of  the  firat 

aeven,  foorteeu,  of  twenty  eight-years,   at  and  under  the 

yearly  rent  of  40/;  clear  of  all  taxes;  and  the  sud  5<  Cfoae 

binds  himself:  to  keep  the  said,  psemises  Jn  good  and  ta- 

nantaUe  repair,  &c«''    [Abbaii,  C.  J*  '  Assundng  liiia  ta  be 

a  le^,  and  that  the  first  count  fiiiled  in  ppobf,  is  theiis  not 

cvidencelo*  the  cause  whiph  will  sustain  the  second  andthird 

coitnts  f]    Those'  counts  are  clearly  objectionabte,  becausis' 

diay  assume  to  rest  upon  an  itnplied  promise,  wheiMs  Ab 

tNTonise  watf  express  kad  contaided  h»  an  instrument  eiai- 

bracing  several  conditions^  aU  of  ^hich  combined,  consti- 
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tated  tii6  eomUeartibn  ibi^  thej  pneoWMy  npidought  to  liate< 
been  specially  dbokred  upon*.  IJbboH,  G^J.-  llie  in^ni-' 
■etit  «rbi(h  you  icail  m  leaie  it  not  under  seal;  it  ia  oq^ 
evidenoeior  s  conftiBuing  promi«e  to  :the  persons  in  ^Aom 
dieTeNreffsion  w^mj  from:  time  to  time  bovested«  Bayl^f  J^ 
Tfaomt^re  mrajraMessince^tke. authority  cited  iu  Bacon\ 
Jtbridgment;  wbidi  sb^w,  tbat  no  woids  of  preaeai  demiie 
will  conetttute/  a  lease,  if  the  term  is  to  commence  at  m 
distant  period,  although  the  party  has  kucnpediate*  posses^ 
sion.  An  instrument  so  frakned  is  no  mora  than  an  agme* 
ment'that  theie  shall  be:  a  lease*  Hatnyd^i*  in  Gmdn 
iUk  ▼•  fF<^  (a);  it  was  held,  that  a  paper  oontaimng  woid« 
of  present^  contract^  with  an  agreement  that  ti|e  lessoe 
should  take  possonion  iaoMnadiately^  and  tbat  a  leite  abouU 
be  esecoted  io  future^  operates.  on\y  as  an  agreemepit  hmm 
leasot  and  not  as  a  lease  itself.  The.  instrument  leferifd  l#f 
mndunts  to  no  more  than  an  agreelnent,  and  would  fcfc^.giiQd 
evidence  to  support  the  second  and  third  counts.  Jlf^  tb^ 
defendants,  oecttpie^  tmder  that  i^greement,  tbey.'.nmsr 
Jbound  by  its.  terhns^  and  it  was  unnecessary  (o^setnoi^  Ihft 
whole  in  the  dedaratian.  It  is  the  tenancy  which  .iptpoasa 
,upon  the  defendants  tho  obligation  to  rejpair.  ThosetQOUUta 
BffB  founded  upon  the  fact  of  a  tenancy,  and  the  .8 
18  good  evidence  to -sustain  that  fact».and  establish  the  < 
aideration  for  the  promise  to  keep  the  premises  in  repair. 
By  law  the  defendants,  as  tenants,  were,  bound tp. keep  the 
prepiises.  in  repair.]  Admitting  then,  ths^t  th9;fU|BliS| 
have,  made  out  a  case  for  a  verdict,  it  is  quite  dear  tfaa^  they 
were  only  entitled  to . nominal. danngea  under. the  circumr 
^Innioes  proved  in  evidence.  It  was  proved,:  that  the  plain* 
1^  had  obtruded .  themselY^s  upon  the  premises,  without 
die  de&ndai^ls'  consent,  for  the  purpose  of  doing  the.repaiiB 
JU.iiiileition^  This  was  a  volimtairy  act  on  their  pact,,  and 
tbcgr^ougbt  not  now  to  impose  upon  the  ;defendsnts;  an  m* 
penct  which, they  were  under  no  oUigiition  of  incurring. 
•The  .ris^t  to  recover  damages; must  Mand  precisely. asi it 
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moM  have  8tood,  if  they  IumI  not  ra  oUnided  theandTes;        ;fMS. 
and  expended  thfet  attm  of  otoney.    flot  .mdepeodently  af      ^^^^ 
this,  It  was  proved^  ^t  the  lireinses  mMe  completely  i«^  v. 

biiik  before  iiM^tioii  brought,  and  consequently  they  cooU  •*»»««»*• 
not  have  recovered  more  than  Domloal  daoiagee,  .had  they 
not  of  theff  own  wioog  obtruded  thenaalves  into  the  pro* 
wkts,  and  voUmtarily  laid  out  the  money,  la  ibe  nxHith 
of  If  ay,  1817i  the  piediises  are  pot  of  repair,  and  in  1823^ 
the  action  is  tried  for  the  breach  of  an  agreement  fav  dot  re-^ 
pairing,  and  at  the  time  of  trials  it  is  proved  that  the  prer 
•miaes  aie-  then  oompletaly  re-built.  Under  such  €Jrcunif> 
Maneesy  dM^  plaintiffs  could  only  be  entitled  to  nominal  da^ 
^ages,  they  having  the  full  beoeit  of  what'had  been  since 
40M  to  the  premised.  If^  instead  of  repinring  the  premise 
themselves,  they  had  brought  an  action  against  the  defm^ 
4lants  vpott  the-  agreement,  and  ii  appear^  at  this  time  of 
4fae  tiial,  that  thte  prtmiseflf  had  been  coinpletely  re-builf,  it 
]<  quite  otmooa  that  they  could  obly  recover  nominal  da- 
■Mgt^a*  Ara^  Ihcfynow  to  be  placed  in  a  better  situatiom 
iWhatt  the  ezpettoe.ivaa  incurred,  without  the  consent  of  the 
4efendantB^  and  irbo  oog^t  not  to  be  affetted  by  the  un- 
:#tttbQrised  act  of  the  i^aintiffik  For  these  itaaoos  the  da^^ 
magea  were  eicceaaive^  and  the  defendants  are  entitled  to  a 
«ew  trial. 

•        * 

AnaaTT,  C  J.r^It  appeared  at  the  trial,  that  the  plains 

tiffi  held  the  premises  in  question,  together  with  other  pre<- 

misas,  by. lease  granfeed  to  a  person  under  whom  the  defen- 

dints*  claim.    The  premises  which  are  the  subject  of  this 

I  action,  had  been  separated  by  an  tinderJease  made  by  a 

predecessor  of  the  phmtiff.^    The  superior  landlord  had 

'tfaliadupon  the  plaintiff  to  repair  that  part  of  the  pieniiae^ 

•which  was  in  the  occupation  of  the  defendants,  and  gave 

him  to  undesstaad,  that  if  he  did  not  do  so,  he  woald  bring 

nil  ejectlnent  for  the  whole.    Having  been  thus  Areatened, 

and  being  under  the  peril  of  a  forfeiture  of  the  whole,  no^ 

tice  was  given  to  the  defendants  oa  the  17th  October,  1810, 
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1933.       to  repair*    They  boweiFer,  did  nothing.    The  prenises  ^ene 
^^^^^"^      then  imoGCiipied.    In  Jt^mU,  1&16,  the^efeadanU  had  ptU 
,,,  diem  up  to  aactiony  but   bought  them  in,  and  phMred  a 

SraBBToii;  ^^^  |^^^  |^  l^^p  pooesaion.  Nothing  bebg  done  to  the 
premiteSy  the  fdaintiffii'  attorney  called  upon  the  defendants* 
attorney  several  times,  about  putting  theat  in  repair.  On 
one  of  these  occasions  the  defiendant's  attorney  said  that  die 
assignees  vMied  the  matter  to  stand  over  till  after  the  sale. 
The  pkmtiA'  attorney  told  him  the  situaiion  in  which  the 
I^aintitts  were,  and  that  they  were  threatened  by  the  gronnd 
landlord  with  an  ejectment  for  a  forfilitttre.  Notice  waa 
dien  served  upon  the  defendants,  that  if  the  iteeeasaiy  v^ 
pairs  were  not  done  by  a  day  ^qieciied,  the  plaintifik  wovii 
themselves  send  their  own  workmen.  Tliis  nodce  did'  not 
produce  the  desimd  efieet  Under  these  eiionmstancea,  tlie 
plaintifis,  in  older  to  prevent  a  forfeiture,  set  afcont  i 
ii}g  die  premises  diemselves*  They  bad  gbne  on  i 
until  diey  bad  expended  a  sum  of  99Sl.  Ids;  SdL  ^  Iir  dM 
main  time  it  came  to  the  knowledge  of  die  defeadinli^ 
that  the  repairs  were  going  on,  and  havmg  laid  their  headli 
togedier,  they  thought  itbest  to  prevent  tbe  pbdatifla'ft>m 
going  on,  and  they  turned  die  woritmen  off  dM-pseoMaet^ 
This  is  the' substance  of  the  facts  proved*  WitneaeeaHvese 
called  by  the  plaintiffs  tOxprove  diat  nodnng  niore«wni  dDM 
than  was  necessary  to  put  the  premises  in  teoantaUd»at|ilir* 
On  die  odier  hand,  die  deftndants  xaDed  wilkieasaa  40u4mf 
4bat  a  much*  less*  sum  weald  Jia^e  beewaaflfeisttlpfarflidte 
purpose.  I  toUihe  Jnry^  that  it  seeoMd  40  be  a  ntotlar.  «if 
fierfeot  indifierence  whether  the  action  was  feondodoiiiM 
agMcmeot  executed  in  1796,  or  on  that  in  1816,-  becanae  4i 
teach  of  those  instruments  there  was  a  atipuladon.os  the 
part  of  the,  tenant  to  repair*  I  toM  them  iiartliar,  that  for 
dbe  purpose  of  the  present  case,  it  seemed  to  me  mwmas 
aary  to  consider  whether  the  wftm  were- Jetit  nidi  the  tUb^ 
sent  of.  die  defendants  or  not,  because  if  net  *d4iie  with 
their  assent,  the  plaintMb  would  have  been  trespassers,  Md 
tbe  defendtarts  might  have  brought  an  acden  for  such  ^ 


/ 


m^tfiB  m  »  Jifiy  woalcl  gnre-  tbfiini  under  the  circiiiiisiuices^ 
ItolcLAit  Jury  that  the  pl^iouffs  were^  under  an  obligalioa* 
tp ksiv^ thea^  pNliM8ea.ke|Nt  in aiproper  state  of  Befmir^  in 
or^r  that  they  migbt  not  be  m^gecled  to  a  forfeiture  of 
th^k  >vbole  e8tati&.  f  Th6  defendants  had  rceeiired  notice  to 
repsir»  Jbu(  they  difi«ga»led  it,  I  told  tkim  further,  th»t  as 
landlords^  the.  plaintiffs  had  a  right  to  have  the.premiaes 
bopt  in  repah  at  alt  tiaies,  because  the  valoe  of  the  xevar* 
sion  dapi^ded  upon  ihe  state  of  repair  in  which  the  pro^ 
tnisas  ivese  at ths^e  of  sale.  I  thed  fold  thens  that  the 
qMeation  that  Iheyhad  lo  consider  was,  whether  the  aiun 
demanded  by  the  .plahitifiB  was  a  reasonable  and  proper 
BttDi  for  putting  the  premises  into  repair;  .if  ihey: thought 
the  whole  sum  expended  was  fit  and  proper,  they  ought  to 
il^d^thsplaialftff:  t<^lbe'fiill  amoitnt;  but  if  on  the  other 
ba«id^tbagf>Ao«^t the  sum  too*  Isrgr,  'thejfimght giveaueh 
janpgpi  asi  seecMdu.to-  be  just,  and  pnope^:  They  found 
tfeiiimferdlit  fer  the  whole  anm,  and  L see. no<  reason  to  be 
liiiKliaifil  ^rifc  their'nediet^  » 

v«4jit   il.**     i>   ■    •:  •»    i.       '■  "     *}' 

c;^  BM&«H^  fJ.^It  mpp9aH  to*  nae,  that  tfaia  eaae^is  free 
j^aaniattfjlanbti.  ThediafaidiMlts  held  these  patmiMs  usulet 
tl«>#h|%a1aai»'lo  koap^  them  in  repair  from  time  to  timet 
th^4«l  Qot-peHbrm  their  cciit«aet,t  and. the  plaintiffs  am 
9nftt)Ml»'WMiV^r  somethipg.:  What  diimagns  aae  Ihej 
>w>>ot|y  eirtitiad  to  jreeorelj  Suth  damages  as  tlmy  had 
aiainad*>  Whatweie  the  damages  whidi  Ihe 
sostaiMd}  -Ceiriaio  premises,  b  which  ihey 
hAd'S^'interast,  are  <intof  rapftir;  they  receive  notice  imm 
ihepemon  under  whom«they  hdid,  that  they  auist  repair,  with 
ati  iabmatient  that  if  they  do  not,  he  wiilr  go  for  a  forfeiiure ; 
thia  is  c9iiMPtHwcated  to  the  defendants*  attotiiqr>  and  they 
•lefeqnifed  to  coasply  with  the  terms  of  their  agreesaents 
Ihey  do  not  do  so^apd  the  phintiffiy  ia  eider  to  guard 
against  a  forfeilnreof  the  whole  estate,  ge  <tD  the  psemises 
aad  do .  that. which  is  most  reasonable  diey  should  do^  JU  is 
said  that  the  plamtifts  oie  only,  entailed  to  nominal  damages^ 
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The  Court  were  of  this  opinioOj  tod  observed  thai  Ae 
laches  of  the  plaiatiffi  in  laying  by  so  long  after  the  return 
Of  the  writ,  had  probably  lulled  the  defi^danti  Who,  bad  the 
^eVifF  been  rated  to  ketntn  the  writ,  or  biiog  in  the  body; 
might  have  rendered  in  discharge  of  hii  bail,  pn  payment 
of  costs  the  rule  ought  to  be  made  absolute. 


t{ule  absolute. 


Ciii4y,  for  the  plaintiff,  and  Abraham,  for  the  defendanf. 


Fridtiy, 
Nov,  14* 


DitATiroif  and  Anottier  t^^  Dale. 


Property  ac-  X  HIS  was  an  acfion  bf  assUOkprflt  by  theriDdorse^!!  ajgdri^ 

vncmificated  the' maker  of  a  promissory  note,  dated  22d  SepttM6hP,^^'^^S, 

bankropuS'^*^'  for  50/.  value  received,  payable  twenty-four  months'  after 

does  not  aW  dale,  to  one  Gauntlett  Clarke^  •'  or  his  order,"  dKf  li^^'swd 

his  a^Ii^nees  Clarke,  indorsed  ix>^M$^m.  Kni^  undfrfenitAy  l\\d^hy 

S^e'^Sn?^  them  indorsed   to  the  plainfiflfe^    Plet,  first/ the' gefeiW 

ineDtyaithoagh   ]^^^ — Noti  assumpsit,  and/ secoud,  thfe^inkriiptcj  gf  ^Me 

toey  may  f  wirti 

it;  bat  if  they   said  Gauntlett  Clarke   and    one  George  IVhitthittdf^^ikfi 

sTverand^o  younger,  b^  virtue  of  a  comnaisston  of  bankruptcy^  d^le^ 
^^}m»9^iSSLt  ®"^  ^ss'icd  19th  November,  1814,  and  an  ^langnment  there- 
to Aitch  pro-  ppQn  by  the  commissioners  to  Messrs.  Gibson,  WHeon,  wai 
another  per-  Howell,  dated  1st  December,  IB14,  by  reason  of  wfaici^ 
and  by  force  of  the  statute  in  such  case  made  and  provided^ 
the  interest^  title^  and  right  to  indorse  the  said  promissory 
in  the  declaration  mentioned,  before  and  at  the  time  of  the 
said  indorsement  of  G.  Clarke,  became  .and  was  vested  i^ 
the  said  assignees,  and  not  in  the  said  G.  Clarke,  and  where- 

by  the  indorsement  of  G.  Clarke  became  void,  and  created 
discliarge  of  a 

debt  oontracted  before  bankniptcyy  aod  the  baaknipt  indoned  it  for  a  boa&  6de  debt 
to  .if.  iirbo  indorscHl  it  to  B.  for  valuable  consideration,  and  B.  sued  tlic  maker :— Held, 
first,  that  the  maker,  by  the  terms  of  bis  note,  was  estoppexl  frten  saytag  that  the  bank* 
rapt  had  no  authority  to  indorse  ;  and,  second,  that  the  assent  of  tlie  assignees  was  not 
necessary  to  anablc  the  bankrupt  to  negotiate  tke  note  by  hidorsemeut. 


Where  a 
debtor  of  an 
uacertlficated  • 
baakiapt 
aade  a  pro« 
missofy  note 
payable  to  the 
imakropt,  **  or 
his  order,"  in 
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no  ri|^  in  tke  plaihuffif  to  nm.    The  plaintiA  took  issae  on       1823. 
the  first  plea,  and  replied  to  the  aecondi  that  after  the  as-      ""^^^^^ 
signinent  to  the  assignees,  the  indorsement  of  Clarke  was  «, 

made  by  him  by  and  with  the  eensent  of  the  said  assignees. 
The  defendant  rejoined,  and  demed  such  consent^  and  there- 
upon issue  was  joined.  At  the  trid|  bef6re  Abbott^  C.  J.  at 
theXomfon  adjourned  Sittings  after  Hilary  Term,  1821,  a  . 
verdict  was  entered  for  the  plaintiffs;  damages  51/.  10s. 
subject  to  the  opinion  of  diis  Gourt,  on  a  case. 

Th^  case  stated,  that  a  joint  commission  of  bankrupt 
had  issued  against  Clarke  and  Whitehead^  dated  igth  Na^ 
vember,  1814,  that  an  assignment  of  the  bankrupts  estate' 
had  taken  place  as  in  the  special  plea  mentioned,  and  that 
Cbrke  did  not  obtain  his  certificate  untS  StptembeTf  18£2. 
At  the  time  of  issuing  die  commission,  the  defendant  wasr 
indebted  to  Clarke*n  separate  esiate  in  a  considerable  Mmi 
atbove  the,  amount  of  the  debt  in  question.  The  assignfes 
executed  a  power  of  attorney  to  Clarke,  dated  S9th  August, 
1815,  whereby  they  authorised  him  lo  collect  debts,  sue  in 
their  naroes,  and  do  other  acts  for  the  benefit  of  the  estate. 
Mr.  fVibon  wa»a  creditor  of  the  sepurate  estate  of  Clarke, 
and  was  the  acting  assignee.  The  other  two  assignees 
were  not  creditors.  Mr.  Ifileon  urged  Clarke  to  obtain 
payment  of  his  debt  from  the  defendant,  and  Clarke  fre-' 
quently  appUed  accordingly  for  'payment,  but  without  sue-  . 
cess.  At  length  fFfbon  toldCAzrfte  he  should  msistupon 
proceedii^  against  the  defendant  unless  it  was  settled,  upon 
wUch  Clarke  told  Wibon  that  as  he  Clarke,  was  conducting 
the  affairs  of  the  concern,  he  would,  with  Wilson's  permis- 
sion; takb  that  debt  upon  himself,  aa  Dale  had  assured  him 
that  he  should  be  ruined  if  pressed  to  pay  the  money;  and' 
Wilson  assented  to  thstt  proposal.  Clarke  informed  the  de-*' 
fendant  of  this  arrangement,  and  the  defendant  gx^e  the' 
promissory  note  in  question  in  ptfrt  payment  of  his  debt;' 
Clarke  indorsed  it  to  Messrs.  Knight  and  Freeman,  to 
whom  be  was  indebted;  and  they  indorsed  it  to  the  plain- 
tiffs, ^ho  gave  them  a  cheque  for  the  amount;      Neither 
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IBM. .      JST^igAr  4iid  J&HmaHs  Aor  the  .|ilaiii«i6»  knew  the  drami-. 

^-'^v^^      s.t«^lce»  ufider  which  the  eot»  ^¥«a  gWen.    It  did  a^l  »ppe« 

o.  ihiX  eit|ier.of  the  other  esaigoees  was  infonned  tof  the  ar* 

l>4Ut  niogoiifteiit  l>eCweeo  J¥ii»9n  and  Clarice;  and  when  this  case 
yf9$  oaUed  en  for  argmnenli  and  tcoiiiwel  wane  beard  ia.a 
foimer  Term,  the  Conrt  okdered  tbeverdict  4o  be«nteiedliBr 
t]ie  plaiatiffB  on  the  first  issue,  aad  Jbr  the  defimdant  od  the 
seg^d  issue^  and  that  the  case  shonU  be  snboiitted  for  aiw 
gunient  upon  the  following  questioB,  namely,  whether  or  not. 
thf  plaintiffs  were  entitled  to  the  judgment  lof  the  CMrt 
upon  the  whole  record  so  franied|  notwithstandfog  tlie  ver« 
diet  found  for  the  defendant  on  the  apednl  plem 

.  F.\PoIhck»  ioi  the  plaintiffs*  -.  Il  iappeam  upoo  tbofileai 
that  this  ia  a  eauae  of  action  which  ecerued  talbebankriipl 
^fter  hankruf^jF,  that  the  de£etida«t  had  promiiBd.  to  pa|^ 
th^.Qote  to  tho  h^rupt  by  iiame»  ^ctr  to  his  4if4|r  y  ibat.tha 
latter,  had  indorsed  it  over  lo^  Km^t  ^nd:  JFr^mmn,  an4i^. 
i^  had  indoraed  ifr  to  the  piaintiffs»-and  the  ^neatiovis^ 
wbelher.  the  absent  ^  the  assigii^ee  was  fif^efflary^iooiider 
to  .enable,  th^^  faanbrMpt  to  piis«^.the.9iropfr^»iN^tli#il)o|eJ9; 
indarseoiem^  or  xather  whether  it  uras  not  qe^^essiyry  thi^.tb^ 
9«Mgliees  shQu^.cUini  the  opte^  pr  .^|^nt  vfnHB.  tbf^,  Wf  ^ 
the.bafdvupt  in  order  ^Q  J'ender  l^is  ipdorsemppt  iD^fl^Bfitujilf, 
Naw,  there  ^e  aereral  cases  which  have  decided^  that  uu^esa 
t^.assgnees  interfere^  a  cause  cif  actioi^  accruing  to.an  un- 
cejti^caled  bankrupt  after  bankruptcy^  is  available  lo.hiAV 
i^d  if  it  he  in  the  form  of  a  n^otiahle  instrument  it  would 
iSci  equally  available  in  the  hand^  of  Bxg  person  to  whom  he 
s^opld  inc(oj(se  it*  The  preset  phiintifik  are  to  be  taken  i^ 
ipdorsees  for  goo4  consideration,  and  it  has  been  clearly  esta* 
blished  that  the  banki^upt  himself  would  be  entitled  to  suc^ 
unless  the  defendant  waa  protecting  himself  under  the  title 
of  the  asaigoeea.  The  defendant  does  not  do  that;  He 
does  not  allege-  that  the  assignees  had  claimed  the  note  as, 
belongipg  to  the  bankrupt's  estate.  All  he  satys  is,  that  frou^ 
thf  circumstances  which  he  has  put  on  the  record,  the  ban]^* 
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nipt  had  no^tle  irfntefer>  Md w(^ liglit ioiodoi^e  te'ttolB; 
TIm  iMMant  iicAvei«r  ta  eatoppsd  b j  his  own  act^'fibiiijigM 
ing  tlttt,  for'aftwr  the  Jiiiikruptty  he  promiaev  te  {M^tlii 
tmnlEnipl  hhdaelf,  ^  «i>  Atf  oi^''  #liidb  »  *  pe«ittw  t>M^  ^^^^ 
mim'  to  ptyvekher  Ihe  bankrup^t^qt  aioy  |Mno«i  whom  he 
ehell  eppoint  to  be-  reoeii^r  of  ihiB  mowy*  It  is  too  JetQ 
tlMrefore  for  the  defimbet  lo  ny  that  die  banknipt  had  no 
aulharityio  indorse  diemtte*  He  lehed  upoa  Ch^pendafe 
r.  Tamtm$§nXa)^   WM  v.Wwrd{b}^  Filler  v^Domni^\ 

}rMt.Mtr\4^€ok9^.  Barrow  (fy^^giAAMef^  KM  (f)^ 

...  ' 

,  Ckitfy,  for  Ihe'dtfeii&mli.  It  is  fldmitted  Umt  die  ptfi^. 
iudersing  dus  note  was  im  uncertificated  bankiiip^  and  tbtifr 
thotsuMgnees^did  not  consent  to  'the  lAdorramiBnt*'  Unleat 
therefOM  it  mn  betheena  that  thethankrnpt  bidiandKM^  tt 
tNiisiths  property  iiD4be  B*te^  the  plaintiffs  ^saaQot^ra^mwiw 
ByifaMrAa' property  in  thia  jmIo  ^hiblnlely  ^Med  -xa  Am 
pssigntoei^  mm  iii  their  personal  capacity,  but  «a  lauiiMsiiaft 
^  4be  >erddiMn4  In^that  charecter  th6y  wenateiitfd  l0<talMl 
10  die  ndte/ Md  eoald  not  dmst  ihemsiAYtis  oftbe'.inli^redl 
i^ilcV^hey&ad  kr ilk  ^1*  rbtadKdpt  imit  liieapnble  ^fHvr^ 
jlog'aoy  propfefty  in  the  nolb,  and  conseguandj^'teiddrtoddic^ 
^ue  iipon  \i  himsel^^  of  oontey  n  iitl6 16  tuty  ^otber  peieon'liy! 
indenedient.  It  is  quHe  dear  frdm  audiori^  dMAnpt 
posibg  (he  note  was  dhnirti  before  'dife  comndssioo  issUe^ 
but  after  a  aecret  act  of  baidcruptcy/thfe  btoluupt  cbuld  M^ 
baVe  indorsed  it  The  question  bere  '%  whether,  upcndw 
doctrine  of  estopp^  the  defendant  is  precluded  from  dia* 
pnting  in  any  luanuer  the  validity  of  the  indorsement  in 
question.  There  id  no  doubt  that  a.  bankrupt  m^j  sue  his 
assignees  for  work  and  labour,  and  that  the  future  eannt^ga 
^arising  from  a  bankrupt's  labour,  do  not  pass  under  the  zitr 
signment,  but  according  to  the  present  existing  law,  what7 
^ver  might  be  the  indimition  of  parties  to  give  effect  to  f 

(a)  1  Cook'is  B.  L.  446|6fhed;  (<K)  7  T.  R.  d91.     .  ' 

(6)1T,R.«96.  <€)  4  Taunt  754.        ,      .. 

(c)  1  fi.  &  P.  4^  (/)  S  Sua.  ttOf, 
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huf^aio  of  this  jnCitiB,  it  oamiot,  in  poinl  of  lafw,  be  opem* 
tivew  The  doctrio«  kid  do«m  in  Ntas  ▼.  Ada$niOH{a),  •eens 
T^« '""  dM]ai>?«  to  sbew^  that  even  with  4he  «8ient  of  the  asrigoeesi 
^^*^  th<»|baBk»ttp<€oiiMMfthol4  Anspiopertf..  ThaitwMaveiy 
strong  ease;  There theaaajgneea of  an iwcortif caofeed  bank* 
fnpt  bad  by  agre^ment^  iar  taluable  oimaideralioBy  paid  (o 
Ibeai  by  a  tbii>d  per8on>  ltt%  the  banknipt's  farniture  and 
efeetti  in  hit  posaessioni  and  -  aftarwards,  notwilhalanding 
sucb  agreement^  seiaed  the  same,  and  it  was  held  that  they 
were  JDstified  in  'doiog  99,  upon  the  principle  that  an  nR« 
certificated  bankrupt  cannot  retain  any  proper^  against  his 
al^signees^  Pitting  the  case  theitsfore  most  strongly  against 
4ms  defendiM>  iIm*  She  Msignees  'had  aastntsd  So  the  bank** 
Mpl*«4l]sposing  of  this  notoi' the  case  eited  is  ssi.antfiorisy 
10'  sbew'lhat'dieytbad-  «o  poorer  'So  to  pant  with  their.  i%ht 
osorlhonotei  asassigoq^^  'U  fallows  Aett  tfiat  kwauk| 
aMkonodiAreilceiin  Aecase^  email  ill  the ^ssigtioea kM 
assented  to  the  indorsement  of  Ao  note*  by  the  banknv^ 
beeOiise  4bey  are  bouipd  toi4ake  to  aU'propeity  belonging  lo 
in^bankniptk  This  ease  is  to  be^tiscnssed  upeliiegal.prin^ 
dplesi  and nc6e#diagto  Jaw  the  bankmptoooUl «efiihPosK> 
propeKy  hi^thieMitii»  oven  with. the  assent  of  bis  os8Jgneas> 
Mid  eonsoqnenily'isoidd  not  iqdttreo'  k*  so  os  lo  reoderit  an 
aHiilalbio  seovrity  in  the  handa  of  m  ibifd  pei%on«  The- case 
of  KUcken  w^  B^Hsdk  0),  is  an  auUiority  to  shew  that  it  is 
wboUy  imnifilerid  wbethartbe  property  oame  to  the  bank- 
rapt  bi#Sre  or  after  Ins  bonkvnptcyy  inasmudi  as  Aoossign- 
nontof  the  eonunissioners  passes  to  th^  asiqgnees  all  4he 
bankrupt's  itfiter  acquired,  as  well  as  present  personal  pro* 
perty.  It  was  insisted-  iii  thal^  as  in  this  case^  that  the  de^ 
fondant  bavifig  contracted  with  the  bankrupt^  he  was  estopped 
from  saying  that  the  bankrupt  had  no  title  to  the  pronussory 
note ;  but  the  Cooit  bver-nded  the  olgection.  Thomason  v. 
Frere(c),  is  a  direct  aulbority  to  shew  that  after  an  act  of 
bankruptcy  a  bankrupt  cannot  pass  the  yrc(perty  in  a  bill  by 
indorsement.  The  ciicumstance  of  the  assignees  interfering 
(a)  3  B.  &  A.  tt5.  (b)  7  East,  5a.  (c)  10  East,  ilS. 
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m-tiotblerfcripgbalvoillfuig  to  dawllh  llie  question  telH; 
the  (>oir|ir  af  parting  frith  the; property,  ia  KifcAcii  v« 
JBortiri^,  the  assigoees  hid  interfemd^  bbi  Moi  ▼&  4libmi>* 
<9>i  ahewmhfti  ihi^  tkcam^txmati  makes  ne  diiitMicei  At 
aUreireQto  it  la  fousd  here  laa  a  t$dt  that  theivwaa.Mi 
aaa^n^  On  Ibe  part  ef  lb0'aa0a|;Mee«i  anO^amoioii  v.  ]^e^ 
ifi  49C»ive'»to  ehew  that  the  bankfupl  ttnii  not  fiasa  Ihb 
pMperfy  in  4hi8  note  by  hidomfMintj,  wA  cohacqueiltly  tb^ 
defendant  ia  entitled  lejodyoept  upon  the  ariiole  ittoitf,     - 

.  JMtmkf  in  rqdiv  was  atepf  by  the  ConiK. 

'  AMwn^C.  J.^-^Looldng  at  thia  case  as  at  ra  aMad  im. 
Ae-^GCoffd,  <which  \u  tbe  nreat  firlNoiiraUe  way  of^i^uKJag 
It  for  the^  defei^dflinQ  ik  appii^ra  to  me  thm  tte  plakitiff  la 
atttded  to  diejiidgmnt  of  the  Coort.  I eay^  tbM  to tie# 
thepao^alr'it n  stated  mitbo  aaoord,  n  the ivoat iaVotfMbhi 
(ki'^the  i^eisiidaQt>  bediine  if  tfo  arb  totreUt  tbe  icaflo  oa 
tifiniiiig  upon  tbe  geoeinil  iaaae'boly,  vt  an^peara  that  ddtiah 
aflrament  baa  i>eeii  Moraed  .mer  (o^e  piamtUkfcrniiiiiMil 
ooMidaMioii)  'iHtboubileiboailyv  mIk)  laitb  ai  tbei 
behn^gilig  to  or  iCoaiiecftad>wMi-.it4  Ijookmg  ait)  Oie 
tait  iaiipoB  tb<  veoo#d>;A  i^  an  adtaoa  brdugbt  an  a^ 
mbaarynoftay.'aiade  by  tbe  Brfsariaa^  pajaMe  to  jQbrtf,  ^*^m 
bia^Mlsr/'  aad  »by  Cdi»4:e  iadcifseA  «>  ICa%AC  atid  JV-MMfi,' 
aBd>by  thcai  tar  the  pfauniiflti.  1%m  «lifMdant '  haa  pleaded, 
first,  >tbe  geaaMd  issue,  toea  a^mpeil!!;  aad,  eeeond,  Ihaft 
long  4>efere  this  mtetwaa  paid  toUheipbiiiitiiiB,  Cfanb^'b^ 
oaaae  bsMtarupt;  thttt  la  oomnialiM  ^  4kMrttrupt  watoed 
fl^mt  bail,  «iidsr?Wtach>he  wasidtdy  fauod'  aod  d<N:hmd'a 
baalAnipi,  4>y  ronton  ^f  *aFhidh  pt^mkm,  iHid  by  fofce  ^f  4kt 
alaiate  in  ^udi  ^a^  aiad^  aad  f  rtfvMeri,  the  interest,  title; 
and  right  to  indmie  tb^  '^d  noM^  in  the  •declaratiofi  meni 
tiohed,ibtfo#e  and^t^eYisheof  ih<s  ind^r^enein  by  C2ff»-^f*, 
becaaie  iteatedin'fba,  persons  Who  wdre  aaaied  and  tbosea 
the  assignees.    There  has  been  a  replication  to  this  plea. 


feid  '    CAsnESr  IN  TUB  king's  TMBNClSr, 

t«3t9i  dieging  thtfl  Hie  note  wai  inddmed  by  tmd  witb  Ibe 
^'*^^^''"'*^  consent  of  the  assignees/  upon  which  fact  issue  has  bcea 
^^^  joined),  and  found  against  the  plaintiff.  It  mtist  there- 
Vax^  Ibre  be  taken  as  a  fact  that  the  indorsement  was  made 
by  Clarke  without  the  consent  of  his  assignees,  and  we 
are  to  determine  ^whether  thk  plea  *so  found  for  the 
d^ndant,  be  good  in  law  as  aHi  iniswer  to  the  action* 
Now  the  action  Jbeing  upon  a  promissory  n^te,  payable 
to  Clarke^  o)r  i»  his  ordelv  we  ought»  accordbg  to  the 
general  rules  and  principles  of  law,  which  are  framed 
with  a  view  to  the  x:onveniedoe -ctf  commfTce,  and  the  gehe- 
ral  interests  of  mankind,  to  give  effect  to  this  as  a  negoci- 
able'security,  tunless  there  is  some  plafti  riile  bf  Jaw  wb3ch 
Qugbt  to  restrain  its  negotiability*  Is  there  any  3uchTule  oF 
law;  'Or  is  the  x:onchisiair  of  law  drawti  in  this  case  from 
the  iacts'stated,  a  just  (conclusion  f  lam  of  opinion  that  it. 
kiiioL  The  conclusion >dniwa  is,  that  by  reason  of  thepre- 
aiises,  the  right  and  title  to  indorse  the  note  becarme  vested 
in  the  assignees.  1£  the  right  and  title  to  uidorse  tb^  note 
became  vested  in  the  asai^esy  the  right  «nd  title  to  the 
property  in  it  nmstliave  become  vested  in  them  absolutely. 
NoWy  if  the  properly  in  :a  tnote  of  this  >d6Bcripti(m  would 
become  Tested  by  law  absolutely  m  ^assignees,  'so  "would 
die  property  in  ahy  other  chattel,  acquired  by  an  ^uncerti^* 
ficated  bankrupt  after  bankruptcy;  but  theicaae  of  WdhT9* 
Foxia\  has  decided  that  the  law isiiot  so^  for  m  thattdsse 
it  was  determined  that  the  property  in  a  chattel  acquired  b^ 
an  uncertificated  bankrupt  after  his  'bankruptcyv  do^  not 
vest  absolutely  in  the  ^si^ignees,  for  if  :it  would,  the  plaintiff 
in  that  actioi^,  which  was  .trover^  *couId .  not.thave  tecoveredL 
Bow  then  is  it  that  it  do^  vest  in  the  ^assignees,  and  yet  i^ 
absolutely?  The  way  it  veflts  in  them,  I  takb  to  be  this^ 
(and  that  which  I  think  makes  th^  .distinction  between  this 
pase  and  Kitchen  v.  Barisch),  k  -vests  in  them  by  Jaw  the 
i^bi  of  interfering  and  claiming  the  property  of  the  bank* 

^     :  *  Of)  7  T.  R.  aeiA-  '      " 


rDpt»  and  if  thej  do  so,  fhey  may  have  it ;  but  unless  Aef'       lh!9. 
ioterfere  sad  claini,  theo  the  property,  as  between  the  bank-"      ^"^"^^ 
nipt  and  hi»  debtor,  (or  any  fliird  person  ctainung  under       *^^J^' 
Un)  has  a  right  to  it  against  all  the  world.    It  would  be  a       DAta. 
great  anomaly  in  the  law  if  this  defendant  should  be  per^ 
mitted  to  defend  himself  against  the'  demand  of  the  present 
pbintafis^  by  setting  op  the  title  of  die  assignees^  it  not  ap^ 
pearing  that  die  assignees  have  in  any  way  interestect  theni-> 
selves'  in.  this  matter^  have  ever  claimed,  or  even  will  claim^ 
the  money  from  the  defendant.    We  therefore  think  that  he^ 
ought  not  tp'  be  allowed  to  retain  the  money  in  his  OH'n 
pocket,^  by  settmg-  up  a  plea  to  which  the  assignees  are  nor    ' 
at.  all  privy.    1  am  of  opinion,  under  the  circumstances' 
stated  m  the  plea,  that  Clarke  bad,  as  againstthe-  defendant,* 
%  right  ta  indorse  the  note,  and  pay  it  away  to  a  boni  fides 
creditor,    if  hereafter  the  assigneea  shall  claim  the  account 
^f  the  note  of  the  defendai^t^  it  is  not  for  us  now  to  say^ 
whact  the  result  of  that  ckim  will  be.    Hiis^  I  may  aay, 
that  in  the  result  such  a  claim  shalt  be  made,  and  fonnd- 
avaflaUe  against  the  defendant,  he  w31  have  no  filuk  to  find      ' 
with  any  body  but  himself^  fer  ft  is  from  &is  own  want  of 
caution  that  he  gave  this  instrument  to  Clarke,  whereby  b^ 
enabled  a  person  in  his  situation  to  indorse  it  as  an  available 
security  in  the  hands  of  third  parties,  instead  of  making  it 
payable  to  the  assignees. 

'.  Bayibt,  S^l  do  not  think  that  ^e  issue  found  for  thd 
(defendant  on  the  special  plea  takes  away  from  the  plaintiflTs 
the  right  to  retain  the  verdict,  and  to  have  the  fruits  of  their 
judgment  ixgion  the  general  issue.  Thia  is  an  action  upon  a 
iMie  made  by  the  defendant  in  the  year  1818,  payable  to 
Clarke t  or  the  order  of  Clarke.  The  defendant  therefore; 
by  the  terms  of  his  note,  which  is  a  negotiable  security^ 
intimates  lo  all  persons  into  whose  handa  the  note  may  pafi> 
that  he  guarantees  darka  as  being  a  person  capable  of  veak^ 
ing  an  order  upon  the  note,  so  as  to  convey  the  property  in 
it.    The  defence  pow  set  up  is,  that  at  ^  time  when  he 


1839^        m^  the  note,  Chrh  wm  wioomtieteiitte  make  ««  order 

^"^V^^       upon  iL    The  necessary  iofercaoe  fiofii  tbui  ia^  tbit  tbe.de« 

B*A^xoM      fendant  umte4  a  fecviily  jto  ^  world  iivttb  a(  false  iepr€$e»« 

l>Ai'B«  tifttion  oa  tbe  fac^  of  \^.  ^0W|  I  take  «t  ta  M  a  ganeffal  rate 
with  reap^  feo.  negotitfble  focuriiiea^  tbilt  a  man  is  not  at 
^bertjr  to-  dispute  the  .cgiipistfiBQi  of  a  penoo  to  iadone 
such, an  instmnient>  wbiefi,  btrlheverfinatmer  in  vhiohhe 
makea  k^imself  a  party  |o  it»  he  mserta  to  the  world  that  the 
peiaop  indorsing  had  compeleat  power  so  to  do.  Them 
wasaeaieson^^^eara  siuoe^  before  oqr  Lord  lEI^enioromfc 
lit  nisi  prills  (aV  »  which  a  bill  was;dnMai  ii|Kinr  the  deCaodU 
9nt  hj  two  infant^  pagrable  tsi  their  onm  order,  and  bsr  faa»4 
ing.  acQ^pled  i^  the  plaintiff  became  tihe  indonee  of  the 
t¥m>  infants.  Tbe.defesce  was,  that  aa  the  iofaafts.had  m 
power  to  indoraoj  their  iadoraements  «oiiU  not  bind  tkiut^ 
1|u(i  Lord  Elknbwim^  deoided,  and  mghtly,  thai  ioasaiwdi 
1^  the  defendant  hadi  by  accepting  the-  bill^  admitted itbai 
tb«ywen»  competent  toi  indorse^^  he  coold  not  be  al^li^ 
heiV  :4ftorwarda'  to  %vf  thai  ^they  t^ae  inot  -competnaft 
$o  b^re^  when  ib^  idsfeadant^  by  Ae  terms  of  his-Aole^ 
a^ys  '<  this  shall  be  payable  to  CUuie  or  hu  ordtr*^'  he 
affirms  to  the  world  in  general^  that  Cbxfkn  iai  a  eoaspe^ 
tent  penoa  .to  .make  sndi  order,  and  that  he:  will  pay  the 
iadoneB.of  Ckurbe*  Tha  anbitantive  fatts  of  tfaia  caae-are^ 
that  Clarke  indones  the  note  -to  Kn^gpb  and  Fr csbmn  for  a 
bon&  fide  debt,  and  Knight  and  Freeman  indorse  for  a 
mduaUe  Qoasideratioa  to  tbe  present  pldiatiff,  and  neither 
timgfU  vukFresmantx  the  plaintiff,  hnew  the  faet  npoi 
which  rdiaaee  is:  now  piaded^  in  order  to  resist  die  pluntW« 
daiai.  That  fint  is,  that  between  three  or  foar  years  bet* 
fore,  C/arfte  bad  become  a  bankrupt,  and  eonseqnently,  Ait 
the  light  to  indorse  was  vested  m  his  ass^nees.  I  say^  ^*  eotf- 
aequently/'  becanat  that  ia  the  form  of  the  argument  lisliei 
i^on  by  Mr.  Chitiy^  But  I  thinib  the  r^t  did  not  con- 
sequently vest  in  ibe  assigneea  by  reason  of  the  banknifjtcy, 
because  I  take  it  to  have  been  settled  by  a  great  many  do* 
'  (a)  IVurtof  T.CrelrfT,  4E8p.  is;^. 
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tcnniailiiMis,  that  an  lul'tfeitificated  bmfkmp^  ihnigh'  lie 
eaimot  resist  the  cfanm  of  kis  anignees,  if  his  AMigiwtt 
intut  apoa  taking  from  him  tftor^ncqnirtd  pvopertyy  3101  ho 
majr  aainire  future  pnqpertyy  and  may matntafai  in  aetioo  -ill 
ittspect  of  that  propei^,  provided  the  awipiecft  do  not 
interfere.  I  reroUect  that  that  i]uestion  wae  irer^  tMch.  di» 
cnteed  about  Ikirtf  or  fbity  yean  sinte,  in  the  case  of  Tcm^ 
Umm  v..  Digktmt^  m  which  an  sietikm  Him  Jbibiigbt  b^ 
Miv  Tfmlim$n,  upon  an  atfowwy^s  billy  end  dnr  dsfenee 
was^  that  befbro  the  biH  was  inourted^  (he  ^ad  -beecinie  t 
baak#apty  and  was  uneertiAuifesd«  llivt^pBestion  was,  wfae^ 
ther  jDigfttolH  who  had  wsi|dagred  hnB^  was  at  tibertgr  t# 
f^  upon  his.inriiility  to  sue.  •IlietConvti  aAer  .great  eo»» 
stdemtaODy  deeifleddMl  it  was  no  defence  to  LdgkiBn  teedt 
np  the  i«bts  of  tUfd  pessena^  and  ihisy  said  that  if  ithe 
assignees  chose  to  insist  09  their  rightSy  theyaiight  dosai 
but  as  the  assignees  did  not  think  fit  to  interfere,  the  pkintiff, 
tiiough  M  naeertiCoAted  bankmpt,  ^had  n*  loans  tftind)  in 
cnria,  iwd  Might  make  a  oitiai  fbi-  hb  bill>  Tbeeasonf 
J^wfer  r.D^ume  Mkwed '  u^  dM^faAneiyle.  tfhat  ^wm  an 
action  ^  -trorirer>  wMch  is  «i  species ^  action,  speeislljr 
founded  in  property,  andHherefore  the  dacttion  of'  that  ease 
pfOcMed  upem  this  ^groiiapd,  that  if  this  asiignMi  did  not 
inteHere,  an  uncertificated  bankrufft  might,  Us  agnuwr^a 
iKrrong'doer,  'he-  eonsidered  As  liaviiig  apfopertj^in  iIkM. 
tbmga  which  he  b^d  dcqUired  ^er  his  bankruptcy^  The 
tase  q{  AMeyf.Kttt{a)^  preeeeds  on'4he  same  giwaHd, 
ttat  an  uncertificated  bankiwpt  has  e  light  lo*  aransaolaiqr 
sale  With  retpect  to  afker^oqoired  pvoperly,.«nleistbe'asr 
signees  think  fit  to  interfere.  They  hate  »  right  to  eci^ 
and 'take  the  goods,  but  if  4hey..arepassire,  he  has  ail  the 
rights  of  property  vested  w  Um.  In  this  case  it  appisarslo 
ine,  that  inasmuch'  a»  the  diftfitndaot  has  by  the  fbrm'Sf  bia 
promissory  note,  stMed  diit  hewill  pay  ^ro  the  order '^ 
Clarke,  he  cannot  protect  himself  from  paying  ^to  any  4wdar 
that  C£trifce  has  ihadS)  on  the  ground  of  incafyacifytto^i 
(<i)Stra.  itor.      . 
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mkV'btHitl  flt8t,>lie&t^e  it  wboM  1m  cdiiChiry  tobb  (rait 
MMttm  ■••^rtfcfrf  ^**Sch  impoiUiiu^ehfkevm  competent  pftiid 
«.-  f^coAd;  beemide  €lbr<fe  wm,  in  pWnt'  of  fitet;  at  the  tiAiS 
•^^  be'  i&doned  the  iiore,  a  perfectfy  competent  peiwip.  TW? 
4M6  of  m^totjir  v;  jTi^re  k  dbtioguishrideftom  tfiii;;^!^ 
<ni8e-  inr  limt  ctte  tfae  ^lit  to  hidohe  die  bitt  exisOUPtiii9 
«jp  fa  the  tunii  of  the  bankruptcf,  and  like  htisAhiiii^ 
hAvmg  taken  pkce  6dbre  indonement,  the  fight  tcr  fitamK' 
was.  tmnsfierred  to  thel  assignees ;  whereas  ihe  foittidikilb^ 
tfiis  ddende  is,  that  there  never wa^  any  rightiftaa^ei"rf 
the  baaknipt  to  indorse:  Bdt  iiir  the  reasons  liuLtdlMlldli^ 
lam  of  opinion;  that  ns  against  this  d^ibafaift/ tfBl^ 
against  all  thewdild;  except  the  asaigilees/^he^  fkaA^fii 
CUvke  was  a  person  competent  td  make  lie^UiloflMMHl^ 
and  covisequendy  the  phdntifi:  aM;entitI«dtto'^3tfdgllMP«)^ 
AewhoTc  record.       '  :     i    -     r    -.#  Uiiji. 

IfoMOTir,  J.--^I  am  iJa9  oC  op*mie%  that  Hie  lUlililiAF 
Itfe  eotalied  %6  yaOgOieab  iqpoi^  the  whole  MMl4,  Mfi>ili'> 
atattding  die  veMliet  fimnd  for  die  dii;whM»i  w  lbififft<l|^ 
fde*.    Where  a  bill  of  exchai^  at  ptfo^niasoijt-nlile,'  ilfaMb 
ii  tcansfeitable  by  general  iadimtfoieiity  fidta.  iaito  ll»iiiaif< 
o£  #Mi  not  auidiorised  to.  n^ptittte  it,  an  indoiaea  who  de- 
jrivjes.  titk  finom  him,  may  transfer  it  to  an  innocent  indorsee 
aa  an  avaUable  security,  notwithstandini^  it  wa%  orig^ly 
•tal^en  ^pom  a  povon.  who  had  no  right  ta  indocse..   This 
.f^onld  be  so  wheae  a  note  was  lost  or  stoljen.    Now  in  this 
^ase,  thedefieidaot,.  by  the  form  of  his  note*,  undertakes  tp 
fay^tbemooey  to  Clarke  or  Am  order.    He  dwaafcm  giaatf. 
Cbrhe  andMNdty  lo  indarsb  dio  Mte.  and  dioai^  CUrUn 
assignees  wouI(|  have  a  right  by  die  as^ment  to  ivapp^yb^ 
(and  say,  <f  Don't  pay  the  money  to  Clarke's,  order,  becanf|i ^ 
.we  ase  entitled  ta  itas  assigne^s/Vyet^the  defendant  ^oi^' 
*be  cooaluded  from  sayii^  that  Clarke  ha,d  no  ajuthori^  t^ 
wudce  the  order  as  against  persoos  who  had  mceived  the  in^ 
dkMieBMnt^,  and  who  werenot  cogoiaapt  of  the  rJi^of  any! 
odier  person  to  interpose* .,  It  is  npt  true  diat  die  assignmen^^ 
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vest!  m  tlM*aasigiitts  abtoliildtf  all  fatare  property  ao^md 
bj  ai»  upoerttficated  bankrupt  Suppose  tke  amguees  did 
HOI  chuae  ta  seize  ithat  note,  or  suppose  they  refused  to  hane 
anjr.tUng  to  do  witkit,  is  tbs  bankrupt  to  loose  the  proceeds 
pf  the  aol^  and  be  deprived  of  the  benefit  of  such  pits 
per^i  bawua  bb  assignees  ntgleGt  their  duty  i  It  is  per- 
frclly  jckai>  that  the  assignment  pnly  gives  the  assignees  the 
arijgbt'lo  tafteifere  with  the  bankrupt's. after-acquired  proper^^ 
l|i|t  it  does  po^. absolutely  vest  it  in  them.  The  case  cited 
ham^.8im9ge  k  aa  authority  to  shew  that  property,  even 
lb«  a^ltlict  of  trade  and  sale^  acquired  by  the  bankrupt  after 
hfrtniplqr^,does  not  vest  absolutely  in  the  asngnees.  If 
ibflbe  ao  of  goods,  i  fortiori  it  is  so  in  the  case  of  bils  of 
eachnQia  fod  promissory  notes,,  because  with  respect  to 
tba%  Iba,  indoiacei  are  not  bound  to  know  of  any  private 
ngbtS'Vested  in  other  persons,  of  which  they  themselves  are 
IMftI  cognisant  I  do  not  think  that  this  was  property  vriiich 
altaalililir  laatfd  in  tbe  bankrupt's  assignees,  and  aa  ibed»- 
fmimt^  ii  kgr  A*  fi^w  of*  the  note  estopped  from  saying 
fkm^Gkmke  had  ni»  anthpi^ty  to  indorse^  I  am  of  pinnion 
ilili the. phiMffa  am  ^titled  to  recov.er  both  upoivthe  gof 
fMal  imm,  miA  npon  diet  whole  record. 

^  •  JttdgoKnt  felt  the  phHntift(a)w 

(a)  Be§tf  J.  was  sbflent. 


iMina  and  Jbnother  i^  Simi^sok,  Pinhobmi^-  Gumah^      rriu^. 

NBLaOM,  WlItSONy  FuiiFO|||>^imid  filnA»LEY>  ^*^^* 

Jl  HC  following  case  was  sent  by  his  Honor  the  Vice-  CoatigBor  of 

Chancellor,  for  the  opinion  of  this  Court  r —  cooSSmSlSiir 

In  the  year  1811,  W.Blackhum  carried  on  the  business  ^U^«^ 

of  a  merchant,  at  SadcUeworth,  in  Yorkshire,  and  the  de-  **  Plene  la 

*  pay  to  N.  SB 
aecoeat  of  O.  and  C«.  the  proceeda  of  a  shipment  of  twelve  btles  of  goodi,  vslaa 
•boot  fooel/'  wMch  coii«lgne«»  by  letter  Mat  in  retsfa,  sfrees  to  do:— Hel4,  tbst 
neither  of  the  two  imitraiiientft  required  rach  a  stamp  as  the  stamp  acls  inposo  on  billn, 
dnfis,  or  ordiers  for  tbe  payment* of  moocfy. 

V0L.  III.  M  M 


S4fi  CASE9  Uf  THB  Kllf e*8  BSMCSfft 

.  IMS.  feodant  &'n!pioii  Gumd  oa  the  biiMBCflr  of  a  mmimat,  in 
N^^v-^  pttrtnerihip  wiih  the  defendant  Wilmm,  of  Qitfbc,  m  CV 
^^^  noAr^  anch  bwsiocisa  being  canied  on  in  Jjmiom  ia  the 
SciMFaaM*  nai«e  of  ^mfttuk  alone^  and«at.Qife&ec  nadaa  th^  fira».of 
G.  ^«&o«  and  Cq.  In  the  year  1811,  BiatUkum  delmred 
to  Simpaofi  twelve  balca  of  irDoUen  doth,  invoiced  at 
1640/.  173;  IQdL  to  be  ship]^  and  conaiglMd  U>  the  ,tm 
tA  Wibon  mJL  Co.  txQuibeCj  to  be  soU  there  on  the  ac« 
coant  and  at  the  nik  of  Blackburn.  They  were  duly 
ahipped  by  Simpion,  and  consigned  to  and  Feeesred  by  Ae 
film  of  fVUton  and  Co.  at  Qnefoc,  by  whom  the  sanae  were 
soldy  and  the  proeeeda^  or  some  parts  thereof,  were  afuvf 
Vrards  remitted  to  Simpspn.  Ob  die  7th  Augnutf  BlOdU 
bum  wrote  and  sent  to  iSin^pian.the  following  order :-^ 
<'  Mr.  R^  Simpmnf  please  to  pay  to  Nebcm,  on-  ncconnt  of 
the  assignees  of  Odkley,  Overend,  tind  Oakley,  the  poM 
ceeds  of  a  shipment  of  twelve  bales  of  goods,  talne  abenl 
200Q/«  coiisigned  by  me  to  you/'  On  the  21st  of  .the  sa«H^ 
moiuhi  Siinpion.  wrote  and  sent  to  the  defendkal'jMeAoity  f^^ 
one  of  tiie  a^igneea  of  Oai^,  Ov^wdr  and  OeMSur,  Om 
following  undertaking  :«-^'^  Shipped  on  board  thef^  Saroi% 
from  London  to  Quebec,  toe  the  ^oounlL  of  f¥*  SiMckSufni 
twelve  bales  of.  wpoU^  dot^,  value,  as  per  invoice, 
1640/.  \7s.  lOd.  there  to  be  spid,  and  the  proceedi  to  be 
paid  to  his  order,  dated  the  7th  instant,  to  the  assignees  of 
Oakl^,  Overetid,  and  Oakley.  In  pursuance  of  the  sasd 
order  of  fi/ocA^m,  1  do  hereby  consent  and  engage  to 
pay  over  the  full  amount  of  the  net  proceeds  of  the  said 
twelve  bales  of  woollen  cloths^  as  1  may  from  tiaie  to  limii 
receive  the  same,  unto  the  said  assignees,  withoot  delay.'') 
On  the  l5tkJufy,  IBIS,  a  commission,  of  biinkny^t  ispnsd 
against  the  said  fF.  Blackburn,  under  which  the  plaintiftf^ 
Jona  and  H%r$t,  were  chosen  assignees. .  Pumuant  .to.jVi 
order  made  in  this  caiiae,  bearing  date  th^  ,£3d  July,  ^^^^ 
Simpson  paid  into  the  Bank  ot  England,  in  the  name  of  the 
Accountant-General,  in  trust  in  this  caiuiieA  the  a^m  ol 
409/.  5i.  7d.  in  respect  of  the  proceeds  of  the  said  bales  q|[ 


Johkb 

r. 


%oo)btivdofh8.    Smpmn  has  since  become  bankrupt,  and        ttfM. 

the  dc^daiits^  fV,  Fu/ford  and  T,  Bradley  are  the  assignees 

Itrider  tbe  commissiofi  agaiisf  lihh.    The  qdestibn*  for  the' 

ot)iiijod  of  the  Court  is,  whether  the  above   two  instru-     *«««^». 

l^bts,  or  either;  and  which  of  them,  require  each  a  stamp 

itsthe  9tamp  a^ts  impdse  upon  bills^  drafts,  or  Orders  for 

iHiyftient  of  mmey. 

"  Littfedalef  for  the  plaintiffs/  l^is  question  must  depend" 
tfpon  the  construction  of  die  48  Geo,  S.  c.  149,  becausd" 
that  was  the  stamp  act  in  operation  at  the  period  when  the 
indtfnments  ^ete  made,  tn  (he  schedule  df  that  act^^ 
3P)irt'l.  iiiie  Bill  of  Exchange,  vvLiious  duties  are  first  im-( 
posed  upon  bills,  in  proportion  to  the  amount  for  w^ich 
ibey  are  payable ;  and  it  afterwards  imposes  upon  "  any 
bill,  draft,  or  order  for  the  payment  of  any  sum  of  money 
¥^tekly,  mbudity,  or  at  any  other  stated  periods,  if  madcf 
pitfMe  to  the  beater,  or  to  order,  or  if  delivered  to  thW 
piiye^j  or'  some  person  on  bis  or  her  behalf,  wh^n  the  tdtaf 
an^ouat  of  the  money  thereby  mad^  payable,  dhalfbe  spe* 
lifted  therein,  of  can  be  ascertained  therefrom,  the  sam'^ 
diify  ai  on  a  bill  payable  to  bearer,  or  ofder,  for  a  sum' 
equal  to  silch  total  amount''  [Jbhott,  C.  J.  Btit  **  wher^ 
the  totat  amount  of  the  money  diereby  made  payable,  shall 
Se  indefinite,*'  the  act  imposes  "  the  same  duty  ad  on  a 
Afll  for  the  sum  e^cpressed  only.'*  Now'  here,'  no  isuAi 
whatever  is  expressed,  and  therefore  how  is  the  stan^p  to  be 
siseertalned  i  The  first  clause  dearly  cimnolf  apf)ljr  to  tbk 
iilstnimeat,  because  it  specifies  no  'sum,  nor  can  any  ^um' 
be  ascertamed  from  it ;  then  how  can  the  act'  beiir  at  all 
tiptm  tMs  case  f] '  At  all  events  the  stibseqneftit  clause  6{ 
<hd  schedule  is  applicable,  ^hith  provides  that  vafious  in- 
strum'entB  diere  enumerated,  <<  shall  be  deem^^atid  takeh 
to  be  inla^id  bills,  drafts,  or  orders  for  the  t^aytiienr  of  mo<^ 
fiey,"  among  which  is  finy  **  order  for  the  payment  of  aiiy 
iwn  of  money  out  of  any  partii^ular  fund,  "which  nlay  o'^ 
may  not  be'  available/'  'The  order  here  is  for  th^  payment 
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1823»*  "  of  the  proceeds  of  a  shipment  of  twelve  bales  of  goodv 
value  about  £000/.  consigned  by  me  to  you."  That  is 
clearly  an  order,  in  the  language  of  the  schedule,  for  the 
SiMPtoH*  payment  of  money  out  of  a  particular  fund,  which  may  ot 
may  not  be  available,  and  is  therefore  expressly  withm  the 
decision  of  this  Court  in  Firbank  v.  Bell  (a),  where  Lord 
Ellenboroughf  commenting  on  an  exactly  similar  clause  in 
the  55  Geo,  3.  c.  184,  Schedule,  Part  1,  says,  ''  It  was  the 
object  of  the  legislature  id  framing  this  provision^  to  treat 
as  promissory  notes  and  bills  of  exchange,  and  to  subject, 
to  a  stamp  duty,  such  instruments  as  being  payable  t>n  a 
contingency,  or  out  of  a  particular  fund,  could  not  in 
strictness,  fall  under  that  denomination.'*  [B^'^>  J* 
That  was  meant,  in  both  statutes^  to  apply  to  instruments' 
which  are  in  form  similar  to  bills  of  exchange,  but  whicb» 
being  payable  out  of  a  particular  fund,  were  by  the  law^ 
distiiiguished  from  them.  But  this  instrument  does  not  ia 
any  respect  partake  of  the  nature  of  a  bill  of  exchange,,  and 
therefore  cannot  fall  within  my  Lord  ElletUforougVa  de* 
scription.  Abbott,  C.  J.  Besides,  in  Firbank  v.  Bell,  the 
order  was  ^for  the  payment  of  a  specific  sum  of  1600/. ;, 
here  no  sum  is  mentioned;  the  order  is  to  pay  "the  pro-* 
ceeds.*^  In  Butts  v.  Swan  (6),  there  was  a  decision  similar 
IQ  that  in  Firbank  v.  Bell,  but  undoubtedly  they.  ajTA  i\o^ 
open  to  the  objection  last  raised  by  the  Court,  beci^sej^ 
each  of  those  cases  the  amount  of  the  sum  was  e^^sfi^ 
upon  the  face  of  the  instrument.  At  any  rate,  though  thj^, 
9Uin  is  not  named,  the  instrument  is  an  order  for  the  p^«, 
ment  of  money,  and  as  the  precise  amount  might  after* 
wards  be  ascertained  when  the  goods  were  sold,  it  would 
seem  that  the  term  used,  ''  the  proceeds,**  is  a  sufficiently^ 
certain  expression.  ^Best,  J.  If  a  stamp  was  re^uisitc^ 
it  was  requisite  also  to  affix  it  at  the  time  when  the  iustrtt^ 
ment  was  drawn ;  but  that  it  was  impossible  to  do ;  becausej^ 
as  the  sum  to  be  made  payable  by  it  was  quite  uncertain 
and  unknown,  the  party  could  not,  in  the  nature  of  things, 
(«)  1  B.  de  A»  36.  (*>f  B.  &  B.  76. 
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iscertain  what  stamp  would  be  proper.    The  omission  of       1Q^« 
the  specific  sum  meant  to  be  made  payable,  is  decisive  to 
take  this  instrument  out  of  the  operation  of  the  statute.] 


'  JoNBi 
SlMP&OH. 


Marryai,  who  was  to  have  argued  for  the  defendants, 
was  stopped,  and  the  Court  declared  the  case  to  be  too 
pl^in  for  argument,  and  the  following  certificate  was  after- 
wards sent  to  the  yice-Cbancellor : — 

.  "  Hiis  case  has  been  argued  before  us,  and  we  are  of 
''.opinion,  that  neither  of  the  two  instruments  required  such 
'*,a  stamp  us  the  stamp  acts  impose  on  bills,  drafts,  or  orders 
^  fpr  th^  payment  of  monej. 

"  C.  Abbott, 
''J.  Bayley, 

'*  G.  S.  HOLROYD, 

*' W.  D.Best;' 


at   1- 

■A. 


NiGHTINOALB  V.  MARSHALL  and  Another.  Fndmy^ 

^'•'    •  2Vor.  14. 

JlHIS  was  an  action  on  the  case  for  a  false  return  to  a  By  the  Vestiy 

mit  of  mandamus.    The  declaration  alleged,  that  on  the  c.  69.  i!  s.^r^ 

^d  of  November,  1821,  the  office  of  sexton  of  the  parish  »?"»  ra*«d  *« 
'  ^  *  the  poor  la  rc- 

of  St.  Mary,  fVhitechapel,  having  become  vacant,  the  plain-  Bp«ct  of  any 
tiff  was  nominated  and  elected  thereto  by  a  majority  of  the  profit,  or  va- 
i>erson8  entitled  to  vote;  that  it  thereupon  became  the  duty  amiuntin?  to 

^f  the  defendants,  as  churchwardens  of  the  parish,  to  admit  ^<m  sbtli  be 
^  ;  1       iv        .  ^       .  entitled  to  one 

the  piamti9  to  the  office,  but  they  refused  so  to  do ;  and  in  vote  and  no 

their  return  to  a  writ  of  mandamus  issued  on  the  11th  of  try'^m^\ings', 

Rbruary,  182?,  comn>anding  them  so  to  admit  the  plaintiff,  3"^omi"vo*^' 

every  additional  25Z.  to  which  they  shall  1>e  rated,  not  exceeding  six  votes  in  the  whole 
Fhere,  however,  in  the  parish  of  S».  M.  the  poor  rates  had,  according  to  ancient 
custom^  been  always  assessed  without  regard  to  the  annual  Talne  of  property  in  the  pa- 
rish, bat  according  to  the  snppoaed  ability  of  the  person  assessed :— Held,  that  persons 
M  rated  were  not  witiiin  the  benefit  of  the  dd  sec.  of  the  Vestry  Act  as  to  the  pin* 
jtplHy  af  votes,  although  assessed  in  respect  of  property  exceeding  50/»  in  amount. 


fi60  CASKS  is  TUB  KINa*S  BBBICHi**'    - 

idfta.        they  falsely  retomed  that  the  plaintiff  was  not  duly  doqmi 

^■^^^^      nated  and  elected  to  the  office-    The  cause  was  tried  before 

6alb        Abbott,  C.  J.,  at  the  Middlesex  Sittings,  after  last  Trimty 

Mia/taALi..    ^^^^9  M^hen  a  verdict  was   found    for  the  plaintiff,  with 

nomind  damages,  subject  to  the  opinion  pf  the  Court  iqpon 

the  following  case  :-^ 

The  office  of  sestoo  for  die  parish  of  St*  lUary,  Wkk^ 
chapel f  in  the  county  of  Middtuex^  is  an  ancient  office,*  and 
the  right  of  ^election  is  in  the  inhabitants  of  the  said  parish, 
paying  church  and  poors'  rates,  in  vestry  aaseiodbled.  !•  Ho^ 
member,  1831,  the  office  became  vacant,  and  on  the  fiAiof 
that  month  a  public  meeting  was  duly  holden  Sar  the  election 
«  of  a  sexton*  There  were  two  candidates,  the  plaintiff  «nd 
one  X  IV*  While  the  election  was  proceeding,  several  in- 
habitants of  the  parishi  entitled  to  vote,  claimed  a  right  to 
give  more  than  one  vote,  under  the  58  Geo,  $•  o.  69-  9*  3, 
^  by  which  it  is  enacted,  f*  That  in  all  such  vestries  every  in- 
habitant present,  who  shall  by  the  last  rate,  which  shall  have 
been  made  for  the  re^ef  of  the  poor,  have  been  assesaedf  and 
charged  upon,  or  in  respect  of,  any  annual  reut,  profitj  or 
value,  not  amounting  to  50L  shall  have  and  be  entitled  to 
give  one  vote,  and  no  mpre ;  and  every  inhabitant  there  pre- 
sent, who  shall  in  such  last  rate  have  been  assessed  or 
chaiged  upon,  or  in  respect  of,  any  annual  rent  or  rents, 
pro6t,  or  values,  amounting  to  50t.  or  upwards,  Whether  in 
one,  or  in  more  than  one,  sum  or  charge,  shall  have  andhie 
entitled  to  give  one  vote  tor  every  25/.  of  annual  rent,  pro- 
fit, and  value,  upon  or  in  respect  of  which  he  dbaU  have 
been  assessed  or  chained,  in  such  last  rate;  ao,  ne^rtiie- 
less»  thai  no  inhabitant  shall  be  entitled  to  give  more  than 
six  voles/'  At-the  diosft  <tf  the  cdeMibn  the  MaJben  mere^ 
for  J.  fV.6S9y  dtod  for  «he  phintiff  6S1;  but  if  a^  phirality 
of  votes  was  Mbnissible  in  the.  parish  of  f^Aj^ep^pW,  with 
respect  to  the  ejection  of  a  se:^tQ0|  pursM^t  to  the  Aj^  QfiQi^  3* 
c.  69.  s.  3,  such  a  number  of  votes;  was  teiu)$rffd^  al| jgras 
sufficient  to  give  the  plaintiff  a  migofity  of  votes,  ..'^i^s^e^ 
fendants  were  churchwardens  of  the  pm^  at  Aci  lifoe pf  the 


chctiun,  «nd  tb^  adouMed  /«  fF,  io  ihe  cifioe^  md  ii»  re* 
tam  la  a  ipwiJanM,  joomimiMiiog  thsm  la  fadmit  Ihe.  plain- 
liff,  tfaqr  ratttraed  that  the  pUintilf  was  net  didj  noiMiaied 
aad  ciBcted ;  and  the  enly  quealioft  ia.  ih^  caae  is^  ifhedi^, 
UPder  die  ciraMMtaiMres  heranaffer  stated,  «  phnligr  H 
ifQtewBs  admissible  at  the  said  ekctjoiv  pwniani  ta.lbe 
MaCuta  5aGas.d.  c  fi{K  s^  d,  ad  as  la  entitle  the  iahabiCeBta 
fwyng juiw; as  efiseasaid,  at  the  electien.ief  a  sejotoo^  tQ^ve 
aaarcslluiaiiiie^iele*  In^ointof  fact». the poorntoes  am  not 
ftssessed^  and.  neaar  have  been  hasoiiied»  upon  all  She.  in« 
haliJtaKininifauJjy  aecoediiig  loam  e«|iial  poad  rate;ihiil 
tiss  fate  putperta  to  ke  made,  mod  acconUng  so  aammait 
CBsSom  in  the  parisii  dwqw  has  been  ma^e^  by  thediaaretkMi 
of  die  lastly,  without  leapect  taYafasB,  bats^CQOkdn^  tb  the 
abiiity.  of  die  fiartj  charged^  such  alMbty  Jbeing  chtiBBaiad 
vfhk  referenoe  to  property^  ivhetber  in  the  parish^  or  out  of 
it..  In  soBsa  instatioes  the  property  is  etaled  an  tespees  of 
laliadh  the  party  is  tharged ;  bothi  a  grcatinsjority  of  cases 
'  tfaept^operty<ianDt  statsc^  and  arhbe  it  is'stated^  the-fatp  is 
iM  ia^pf^porfieii  te  th^raalof  the  propeity  9  fm  < 
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Aiexttnder  Manm^  for  house,    .  . 
Mr,  iifcat,  for  hoafte,    .  .  .  •  , 


Poor's  Rate. 
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'  F.PMoek,  t^T  the' pUinUff;  Iftbe  iabaMtaata  of  diis 
patfsh  have  be^iv  ratlsd,  ekher  '*  upDn/*  or  «<  k  rei^peel  ctf/^ 
9tA  annttal  r«Mt  <^  7^^*  they  t^re  *  entitled  to  tWo  vtftes>  al- 
thtbogh  tliey  may  not  have  been^  rdted  imifortnly ,  ndr  lEiceord- 
ing  fo  tin  e<{ual  poMd^rat^.  [Jbbiii,  C  J.  The  oljek  of 
Ibe  statttte  is  e?tdtotly  i6  appottjou  th«  nIMber  of  vt»te!^  to 
Hhe  amoont  of  the  burthen  sustain^  by  th^  partshion^  ;  and 
nhaf  has  not  bl^n  dMie  here,  for  the  rate  is  niadb  lArlthoilt 
any  appdrtionndMt,  and  inde|^enfde«tly  of  all  rale.]  The 
parishionevs  have  been  ftted,.  so  te  as  respecU:  the  poor 


1^^     rate^  according  to  their  ability,  l^t  atill  ^  ralipg  M  M^ 
Vi^Y^    ^\jf^  respept  of"  same  annual  rent ;  and  the  amoitntt,^^  UmM^- 
-^xe^^"^   rent  has  been  ascertained  "with  reference  to  tbe  chitfcb»]nite» 
JUastf AU,  ^hich  has  always  been  an  equal  pound-rate.    The  principle 
MAuTSTtK  ^f  ^1^^  s^tut^  therefore,  applies  to  the  poor^rate^  braMHe* 
although  it  was  not  made  in  proportion  to  the  annual  rent,  it 
was  made  in  respect  of  it,  for  until  iome  anmial  r^nt  Ipd 
been  ascertained,  no  individual  could  be  rated  at  aU.  •.IJh^n 
spirit  of  the  statute'  has  been  fully  complied  with,  for/j^i^ 
legislature  clearly  seem  to  have  intended  that  propertjl^  fbq«iMl  t 
be  the  criterion  of  the  right  of  voting,  and  tha(4)ie  ^w|nlbgf\f 
of  votes  should  be  regulated,  not  by  the  amount  of  ^^e^biii;-)^^ 
then  actually  borne,  but  by  the  ability  of  the  party  lai^efn^^ 
it.    [Jbboti,  C.J.  How  is  it  possible   tpsay  thjitfii^ii 
parties  have  been  rated  <'  for  or  in  respect  of"  Aejurafpji/i^^ 
rents,  in  die  hinguage  of  this  act  of  parliament?  T^eJVsK 
stances  g;iven  in  the  case  prove  the  exact  reverse.]  ,  It,^^„ 
necessary  to  contend  for  the  validity  of  the  rate  a;v,su^h  j  4Ao 
ma^  be  bad  aa  a  rate,  and  yet  may  be  >so  £ur  madj^  >P^>B9^T^» 
soanceof  tl^  statute  9^  to  confer  a.pliic^^af.jVQ^3,Af 
reference  io  the  local  act  of  parliament,  i>y,w]4c^^Ui?.{Pfjff]^i, 
of^akipg  this  rate  is  giyeuj^  will  shew  that  th^  g^i^^  f^Jl^V 
of  the  j>arjsh  is  to  assess  the  inhabitants  according,  fp  (t^^.t 
abili^5  ibr  in  th^46Gfo.3,  c.89.  a.  53  (a),  thf^  ifl^  ji^,, 
directed  to  be  made  uppp  all  persqns  holdiiig  or.,ocf;ifU>]|]i^, . 
an^  pVeifiises  within  the  parisli,  in  respect  of  their  ^Riyfflffl^iij 
generally^  without  reference  |o  the  amount,  of- thfir:  fepdp^o 
Coupling  t^at  section  with  the  ^ird  section  of  j^f  § mJ^i 
mctj  it  will  appear  very  clearly  thiit  this  is  j^.rate  mafi^  !f  ^». 
refpefjt  of"  M  annual^  revt.    It  cannot  be  <»iiitei|ABA  4# 
it  is  mfide  <'  uppn"  the  rent,  because,  that  w«rd  dvidfmtl/  .. 
in^]|lief  ^  pound^fftc^;  Mth^  wqrda  'Up  rqapect.o^"  arp  . 
used  disjunctively,  and  in  coqtradi|tNictV>i|  •  to.  it|ie^.MJg4 
''upon;''  the  one  means  an  equal  poundnrate,  the  other 
meaps  anj/  rate  iqiule  in  respect  9f  die  dcQupanpy  of  die 
party  in  tjbe  parish.    Now,  this  ig  a  rate,  not  ipd^^ed  a  r^ 
gi^,  prpportioQiite,:  pr  uniform  rate,  but  atill  «i ^|Rl^  HI* 
(«}  Not  pdnted  aaioag  the  paUic  act*. 


MlCUkHtsTAiS  Tilrfrf,  i'btTRTH'GBO.  IV.  fi^T 


KBpekt  of  occupancy,  and  therefore,  m  respect  of  some  an- 
niial  rent,  profit,  or  value,  and  consequently  sufficient  to 
confer  the  privilege  of  voting  as  claimed  by  these  parties.  oai,V' 


NiQATia.' 


*Purke,  Ibr  the  defiendants,  was  atopt  by  the  Court 


Hamuauu 


'A^BOTT^  G.  J.--^I  give  no  opinion  on  the  present  occa-^ 
«0A  aa  to  ^6  valicfity  oi*  bValidity  of  the  rates  of  this* 
purbfa,  lior  !any  opiilion  as  to  the  effect  of  the  8th  section  of 
the  58  Crfo.  S.  c.  69*    My  opinion  is  founded  exclusively  on 
tfM 'difatl  section,  providing  for  a  plurality  of  votes.    That 
deletion  enacts,  '*  thtit  every  inhabitant  who  shall  by  the  last" 
rafeAiat  Aail'  have  been  made  for  the  relief  of  the  poor,' 
h^^  beeh' assessed  an'd  charged  upon  or  in  respect  of  any 
anhtoat  rent,  profit,  or  value,  not'  amounting  to  50L,  shall 
haVe  and  b^  entided'  to  give  one  vote,  and  no  mpre ;  and 
npoh  or'  in  re^pe^t  of  any  annual  rent,  8cc.  exceeding  50A, 
oi\As  wbte  fbr  every  ^5/.  of  aiinual  rent,  8tc.  upon  or  in  re- 
ap^t  of  Wbieh  he  shall  have  been  assessed.**    Now,  looking 
Hf  tbefflfteincjuestion,  1  am'  clearly  of  opinion  thiitWper-" 
aon  in'the  pari^  of  St.  Mary,  ffhUecAapel,  is  rated  ''  upon  ' 
of  in  respect  of  any  annual  rent,  profit,  or  value.**  '  A 
raife'^o  ^ade  ntttst  be  proportioned  to  the  amount  of  the^ 
tent,  '^i^t,  or  value,  in  respect  of' which  it  is  made;,  but" 
^  ii^not  BO  propoftiiHied ;  but  is  evidcfntly  made,  not  upon' 
the  drltk^6ii  ^ggeated  in  the  act,'  namely,  the  annual  value^* 
of -thef  property  of  *  tfacindividilal,  but  according  to'hia  ability  ^ 
to*  ebbtribnte  towarda  the  rdief  of  the  poor,     tot  these 
vdttoils l*think*  the  section'  of  the  58  Gw.  3,  cbnferring  a  ^ 
plmdify  of  votes  cannot  apply  to'  this  paHsh,  rated  as' it  it 
preseilt  i»,  and  consequently  that  the  plaintiff  was  not  pro- ' 
fietfy  eketed  to  the  t>flfeo  iriiicb  te  claims.    A  nonsuit' ' 
thcMxAief  must  ht  entinred* 

•  Brklfhny,  J.-^Iani  of  opinion;  that,  according  to  (he 
form  of  AeTftte,  this  parish  does  not  come  withb  the  pro- 
fmom  of  the  58  Ccoi  a>*  c  09.  a.  3.    The  geaeral  nde  pf  '* 
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Xfttiag  tliMmgboot  die  kingdomis/lliatlliepe  ahall'lbe^#irte 
upon  eadi  individual  according  to  the  value  of  the  prapody 
which  be  haa  m  the  panih,  «nd  he  ta  ki  gederal  dunged 
and  assessed  upon  diat  value.  For  instance^  when  the  value 
of  the  pn^MVfy  whWb  tvventy  individanls  laive^  la  ascertaiafed, 
each  contributes  precisely  and  exactly  the  same  sum,  tbe 
tahie  being  tbe  criterion  of  contribution. '  I  think  ihatthe 
olgect  of  vihe  legislature  k  passing  tba  act  in  question  Wtf« 
that  each  aaan  should  have  his  rigbt  to  vote  at  vsatiy.Aii^ 
wgs  ineredsed  to  the  extent  lo  which  his  contribntioar  towaida 
ihe  parish  bnrtbans  was  increased.  If  that  waa  the  yrincH 
pie  en  which  the  provision  in  Ae  3d  sectio»of  this  uctwia 
fmaaedy  it  4k)e8  not  apply  to  the  case  in  questiopv  i^aeaips^it 
iippeai««n  the  fiiceof  this  ratte  that  the  mode  of  pwcflndiim 
in  thb  parish  uooordii^  to  custom  (which  mi|y  be  a  legal 
mede>  and  which  to  acertma  extant  appears  to  be  leceg^ 
nikad  by  the  private  act46Geo.  5*)  prevented  the  value  of 
property  being  the  criterion :o£  the  amount  «f  rate  whaeh  each 
individmilis  to  pay.  The  cimtom  followed  jbi^thia  parish 
doea  not  at  all  furntsb  4b0^criteriM  by  which  the  lahabittBita 
are  to  he  assesaed.  fc  aaitts  inataucesi-  if  a  nt«n*i8*seiBiad 
at  d>e'  ammal  value  of  60L,  he  would  he  «ntided  lo^  Iwo 
voieS)  though  be^  aontributea  less  than  a  man  whose  pao- 
perfy  is  vakied  at^lQ/.^  who  k  only  entitled  to  oqe  vote.  It 
appears  to  me^  tharefere,  that  within '4ie  meaning  of  thia 
act  of  parliamenti  the  inhabitants  of  this  parish  cannot,  with 
reference  to^  thchr  poor  rate,  be  said  to  have  been  assessed 
or  cbaiged  in.respect  of  the  almual  rent,  profit,  or  vufan  of 
their  property;  and  consequently  (he  proviaion  ak  to  the 
plurality  of  votea  is  tnapplioabla* 


HoLit6T]>9  J>**4[  think  die  mte  in  quesUon  is  not  eoeh 
a  rate  as  to  bring  this  pariah  within  the  Sd  sec.  of  thia.act 
of  parliament  with  respect  to  the  jdurality  of  votes.  la 
order  to  britig  it  urithin  tbat  aectioti,  it  is  necessary  thai  the 
parties  should  benssessed  and  charged  npon,  or  in  le^fwct 
of,  some  annual  rent,  profit  or  value.    J^  rate  does  ml 


ibew  <hbt  they  have  been  to  cboiged,  Cerlida  reali  are 
slated  in  the  case,  but  tip  iuequaUty  of  Jhe  ^Ues  Afii^f  that 
they  were  not  charged  npoo  or  in  respect  of  those  i^nts^ 
Ix  does  not  appear  4bat.  ibe  nt(6B  ani.dharBad  JB.«espoct4[>f 
any  profit  or  vaine,  nmdiSass  doaait  appear  t»  what  amoioit 
the  Mmbilaats  faave  bean  aasessed.  I  thenfcve  Aink  .tin* 
by  the  mtai^aliich  waa^giteiain  evMaaca^  i|jis«ota«fMBiidy 
•hewn  that  this  pavishcoai^  vkUa  tba  baoafit  ^-IIpi 


'  ifBtBStf  J^^l  am-  of  tbn  a—f  opbikii.:  itdie 
amtSHif  fbisipanh  mab^to  iNang  ^lemsahai  wkUia  die  fao* 
'Yisbna  >of  diiaialMWe^  Amy  must  dtor  ifaeir  JDode  oC^ialiag^ 
.  Vhe«t  does  mt  merely  naqiin. tint  Aa  paatiea  ,aho«U  be 
'  fst^al  the  amn  s£  ML  ornpasards^  m  oader to  tbeir.baviag 
aaacoMl  vdta;.  it  raqoiias  that  tfaflyahoaUibatatid'sijfMNi 
*  thwDanMal  ixato^  ^profit,  or  nbu*  The  caseatataa  Aai  by 
I  an  ayioicBtoastom  in  the  paBishy.4fa^nHpes  ape  a)wqps4W^|eased 
•^by  4ha  dlisoBeticai  of  ihe  veatiy,  and  laMoa^  ^s^muI  4o 
mabnf  stwi  m  Mpectkn  of  ihei  rata,  ilsalf  «at.oiioe  showa 
Ibaet  its  amoottt  i^  io.no  dtg^ee  .proportioned  ta  die  amomt 
tpf  pioperty  in  .tho  parish.  It  is  tharafore  impossible  to 
flonteadthat  the  mode  of  nMiUgpaoaoribed  ia.jthe  aothaa 
■been  adopted  in  this  parisb;  and,  vi^tout  thit»  tfaere-oan 
be  BO  claim  to  the  pharality  of  votes  eanfeiiad  by  the  ao^ 


;i^iQiiTMi« 


Fostea  to  Ihe  defendants, 


"A"\  ii  1     .".  ,1    ..  ;     .'  .      *      *•    >  ' 


**S  cXsEiS  IN  THE   kiNG*S  BENCh/ 

*  iJ***!?" '  The  Earl  of  Lonsdale  v.  Nelson  and  others* 

7^  hnS^  ^^^  ^^  *°  action  of  trespass  for  breaking  and  enter- 

and  enteniw  iDg  the  manor  of  plaiatiflf,  called  Seaton,  pulling  down  a 
clos^  oUled  *  ^w^o^ity  bf  wooden  paling  and  fencing  of  plaintiflF,  erect- 
dtefeSSto'  ^  *  quantity  of  wooden  paling  and  fendng,  and*  de- 
pleaded,  first  pG«itiog  a  quantity  of  timber^  stones,  'bricks,  and  rubbtsli. 
eMond*^%at^  Second  count  was  in  substance  the  same,  only  describing 
^o^Uiera  *®  ^°^"*  *"  V^^  ^  *«  «'^»e  ^f  plaintiff.  Pleas,  first.  Not 
hatii  been  ud  Utility:  Second,  that  the  close  in  the  second  count  men« 
lie  portpartiy  ttoned/ and  in  which,  &c.  before  and  at  the  said  lieYerd 
mlSi^^d*^**  tittes  when,  8tc.  was,  and  from  thence  hitherto  conti'AurfUjr' 

whichU^^a  ^^^  "^^"^  ^^^  ^^^  '"'  ^^^^"'  *"^  P»'^  *°^  P"^^^  ""^^^ 
A  pnbUc  and    said  maiior  hi  the  fint  count  mentioned  ;  and  that  before 

▼igable  ri?er    ^  at* the  said  times,  when,  &c.  there  was,  and  from  then<i^' 

SSHoSl!  ^d  ^^««*<>  contmually  hath  been,  and  stiU  is,  a  certain  ancient' 

^'■i^*^-.**^  "^^  P"*^**^  P^^^'  ^*^en,  or  harbour  called  JVorkingiSt! 
Inthatpart  of  ,,.i^-    ,rM    ,  .,Y      ••  ^  .  ■  ,  *  « 

the  port  which  n»'iK)ur,  partly  withm  the  said  manor  and  close;  and  also 

manor/acef.  '^  ^  certain  river,*  to  wit,  the  river  Derweta,  in  a  certaiu 
wo?lt"?wc.  P*^  thereof,  where  the  said  river  now  is,  and  at  the  said 
tion  belonffing  times  when,  8cc.  was,'  and  from  time  whereof  the  memor? 
to  the  saia  y*    *      *  r 

port,  neces-     ^^  ^^^  ^  Bot  to  the  contrary,  bath  been  a  public  and  com- 

iJ2e^vati?nof  ^^^  MvigaWe  river,  in  which  the  tides  and  waters  ot  the 

the  Mme,  and  sea,  for  and  during  all  that  time.  haveQowed  and  reflowe^' 
for  the  safety    *       -.  o^  ,  ,  ^  ^ 

and  conveni-    <<>  Wit,  at,  oCc. ;  and  defendants  further  say,  that  before  and 

Thips  rLon-     ^^  ^^  ^^^   ^^s  wb^»  &c-  there  was,  and  hath   been 

thSt*AU  work  )*^*'**  **^  P"'  ^^  *®  ^^^^  P^*^'  '**^^°>  ^'  harbour,  whict 
bein^  damaged  IS  within  the  said  manor  and  close,  a  certain  ancient  work 

at  the  said  ^*]  'erection,  of  and  belonging  to  the  said  port,  haven,  ot 
&c!?t^wnie  '^fr^^*"''  ^^  w^»ch  was  and  is  requisite  and  necessary  for 
Ac MWwork^  the  support,  maintenance,  and  preservation  of  the  said  port, 
should  be  re- 
paired, bnt  that  plaintiff  M  not  nor  wonld  repair  the  same,  bat  whoBy  nfgleeted  so  «r 
00 ;  Wherefore  defendants  enteredand  feoaired.    Aeolif^ation.  <Ia  ininrii  ^ni.    A  v«nlici; 


iiflumg  on  uiac  piea,  masmncH  as  it  did  not  sUte  that  immedUU  repurs  were  necessary, 
or  that  any  one  bonad  to  do  so,  bad  neglected  to  repair  ^fier  ad«fce,  w  that  «  rttmam 
time  for  repainng  hfi^  elapsed^  or  |hat  dtfandaou  had  oecauoa  to  use  the  p«y u 
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haven,  or  harbour,  for  the  rendering  of  the  aame,  and  the        19^; 

navigation  thereof,  safe  and  commodious  for  the  ships  and      ^"O^SC 

vessels  jnesorting  thereto,  to  wit,  at,  8cc*;  and  defendants     ^*^*'* 

Itirtbqr  say,  that  before  any  of  the  said  times  wheii,  &f^  tli^      Kblsov. 

said  work  or  erection  had  been  greatly  damaged  and  injured,, 

and  was  in  great  decay,  and  in  a  bad,  ruinous,  and  .dila«.  -i  )< 

pidated  state  and  condition  for  wapt  of  needful  aod,nece^sary ,  .,  .1,  /ii 

lefairing  and  amending  Aereof ^  and  that  it  so  remained  an^,        .^  '. ','  .Ij! 

continued  until  and  at  the  said  times,  when,  &c.;  and  that       i   /  >  • . '  . 

before  and  at  the  said  times,  when,  Uc.  in  the  first  and  a^, 

cond  counts  mentioned,  it  was  requisite  and  necessary  for  • 

the   support,   maintenance,  and  pmervation  of  the  sfid 

port^  haven,  or  harbour,  and  for  the  keeping  and  preservijg^, 

of  th^  same,  and  the  navigation  thereof  in  a  safe  and^com-, 

modious  state  and  condition  for  the  ships  and  vessels  re*; 

sorting  thereto,  that  the  said  work  or  erection  should  be  r^-^ 

paired  and  amended ;  but  that  plaintiff  did  not,  nor  would,,. 

repair  or  amend  the  same,  or  any  part  thereof,  but  whollv 

neglected  so  to  do.    Wherefore  defendants,  whilst  the  said    t'*uuiu.ai  .1 

work  or  erection  was  so  in  decay,  and  in  a  bad^  riiipoiis,  and 

dilapidated  state  and  condition  as  aforesaid,  for  tlie. purpose 

of  repairing  and  amending  the  said  work  .or  erection^ ^a^  thj^^ 

said  times,  when,  8cc.  in  the  first  and  second  counts  meiv- 

tjone^,   broke  and  entered   the  said  manor  and  close^^^n       ,,|{t  ^j,  ^iba 

which.  &c.  and  repaired  and  amended  the  said  work  or    '^*'<"i^^^^'>«''<q 

erection,  where  the  same  was  so  in  decay,  &c. ;  and  be-     v:'»^'>^  ^'*»  i^* 

'    *    ,  «.•  I    i.*       •        •       1      i»  t  '        '     /  '  ;       iiijfii  tj   bat. 

cause  the  paling  and  fencmg  in  the  first  and  second  county 

first  mentioned,  were  part  of  the.  said  erection,  and  in  grpt^ 

decaff;,   defendants    pulled   them  down,   and   repaired  the 

erection  with  the  paling,  fencing,  stonesp  &c.  in  the  same     /i^  >  ^l  u  t 

counts  secondly  mentioned.    There  was  a  fourth  plea^  stat- 

11^  that  a  part  of  a  public  navigable  river  was  situate  within. 

die  said  manor  and  close,  and  that  the  said  work  or  erection      a^-^  (" 

WM  requuite  and  necessary  for  rendering  safe,  and  com^    .m  ^:«  .u^in'i 

dkpclidUrf  the  navigation  of  the  said  river.    Replication,  de  In-. '  ^  '^'^'^  .^  s^.  /« Ji 

J8ri&  fluft,  and  issue  theraon.    At  the  trial  before  Wood,  B.  at' '  *  '    ^  ''  ;  "" 

the  Summer  AssisECs  for  the  county  of  Cumberldnd,  m  ]B22»     .<  /  u.  v  p  •  - 

the  plaintiff  had  a  verdict  on  the  issue  on  the  first  plea,  the 


„il     „(     •'•no 

ill     •    *  ..« 
I  ,ii»;  ji  A\  no 


'  •!  .Ill//  n.if|  mM 
^i(J  iiirtt'*/  fii 
!'♦■)  fi  ,ion^ni 
ii )•').•!»  (Iff;'] 
•J  IT*  lo  An>*^ 
;'ji2fiol"jtJ  001 » 


')ltl     to     •»  MI  . 

,  .  J  )1    .11    ;    • 

.•^ 

ii  if'v/  *.  nip 
/II.  •  ■  )  "if 


Ate  > '  citi««3-  nr '  ^niat  wise^  BJhcei^i  <  >  ^  <>- 

iota  dbfSekidmit  had  a^Tcrdiol  on  ike  issues  oo  the  second  atid; 

'^^^'^  fomrth'  pleas,  and* upon  the otUer  issues  the  Jury  were  dis^* 

^"•r*'  cl«ged  from  ret«Zg«y  verdict. 


MauoirA' 


*  ScttglM^  hiJBehttdkasl^nA,  19W/ o(y(aiiied  s^  lubr  td* 
^haw  ctase  liHiy  the  judj^oHeot^  should  not*  beeiitered  tor  itu^ 
pkdutiff  tofH  tHe  secbild'aridlbdrtli  pleas/ non  obstatttvwo 
r^eto ;  and  die  Court  theit  directed  fhat  the  rale  should  W^ 
lapsed  iu'the  shap^  df 'k  s)p«dal  case ;' iii  wfaich-ahapeiir 
«>w  (Satne  <toibr  Wguttedt  a^cordhigl^.      '   ' 

Pafix  fbr  the  phiMiff.   lUiie  pleas  canndtbe  supfM^teSV 
iMid  (he  same  cdgectious  apply  to  both^  there  being  oo  ma-f 
terial  dlsductibn'  betWeeri  one  and  die  o^en    The  eveo*' 
tion  in  question 'Is  a  pritrate  work,  situate  in  a  pubfie  patH 
or  rirer,  and  the  only  question  is,  wheiher  any  individual  i^' 
hj  law  enticed  to  enter  upon  it  for  the  purpose  of  tepairtiiBf 
\t,  without  giving  notice'  to  the  party  bound  to  repair,  withr* 
ti  reasonable  mterval  of  time  for  the  perfoi'mance  of  tfaefCjF' 
pair  by  him,  and  without  eBegittg  th^t  the  party  «i|le^in(f 
has  occasion  to  use  the  port  or  river»  and  that  the  awneiioff 
the  woriL  is  liable  to  repair.    In  all  these  partioniarstheHi' 
pleas  are  deficient,  and  th6se  deficienbies  are  tleaiiy  Ala^J 
According  to  liord  tidliia),  the  plaintitf  might  be  JiaUdi 
to  repair  the  work,  if  it  appeared  that  he  had  dedicated*  iA 
to  the  use  of  the  public;  but  that  does  not  appear^  lapsdi 
therefore  as  he  is  not  liable  on  that  ground,  nooiherindiM: 
vidnal  is.     iLttrumiiq^,  however,  the  plaintiff '«•  liabiliiyH|(|. 
repair,  still  d0  precedent  or  authority  caii  be  found 'fo#>&. 
right  in  any  one  of  die  king^s  subjects,  under  such  ekcumf 
stances,  to  enter  and  do  the  repairs  according  to  bis  oaa' 
Vrhim  or  judgment.    The  only  ground  upon  which  sacha 
ll^t  can  be  contended  for  is,  that  the  work  had,  in  con** 
sequence  of  its  ruinous  and  decayed  condition,  become  a 
public  nuisance^  which  the  defendants,  or  any  other  persons, 
were  at  liberty  to  abate  ot  reform*.    There  13,  howisirer,  wilh 
(«)  De  port  Mar.  7Q. 


fefefowefo  8«dl  a  rigkt,«n  iaqxirtaiit'distiiietioiiesCrfilidi^ 
iMtifoev  MiiMukzM  of  GOBMMssMNi  and  nimnees  of  orawiolli 
There  are  seTeral  case^  to  he  icfisaiA' in  Fifier^M  Jirid^ 
meni  (a),  and  fa  RMs  AMigkieni  (t);  of  thfe  iibatemeiit  '^^'k*^- 
QT'iefennatioii  of  vMisaiMM  by  llo  pidblio>  di^  by  the  paitie^ 
aggrie^nedi  but  theyaic^  widiottt  eiceptm,*  vmumti^^ti 
conoHenta.  Tliia^  seeaM,  indted,  to  be  a'^wy  aeaao—bh 
diilinclloft,  and  it»  pfopmtjr  beceiiaae  tbe  MMm  apparedt^b^ 
CBMi^enbg  the  anakMff  betucM  ibii'  modl^  o£  pracoediiig 
and  the  remedy  by  writ  of  assize,  which,  itfeama^^Jiee  ba 
commission  only,  and  not  for  neglect ;  for  it  is  said  m  RqITm 
uthrUgmmtf  ^  II  a  man  wh»i  oagKt  W  scours  ditab^  does 
nold^^il^bf  MMmawbtfaofaf^Md  is^^drawtted/  m^4m 
siaa  liee'^(c>  The  lobjads  of  the  wiil  of  .assiBBO^-ape^  nk 
medial  to  femeire  the  Baisaiico>'itaai^  and  tov  make  reaittBe^ 
falite  10  tho  person  aiggriemd  byil;*biit'tbe  rcpaifinffMdeir 
oireiiittetan€es4i(EO  the  {Mesent  ^'oidd{>robibly  be<pv«diiatk« 
l>f ;great  incoAvaoieiKie, ;aad  would  thr^w^ardooUe  buftkeii 
upon '  the  -phmliff^  for  he\nigfat  firetibe  obliged  'tb  undergo 
the  repairs  made  'tqr  the  deleiidhuits>*  aiid  aftervraidatO'pBrA 
form  iBor&  *sahable'  repaira  hiBMelf.:  Vnder  .a  wtit  of-aa^ 
siae^  tbe  (laKy  injured  may  enter  and  abate  the  nuisance^ 
PemuMoek'^B  oase  id)^  I? Ed.  3;  44;  .^  Sd.^4:  ^di  bot 
if'lia"docii  enter  find  abate  the  misanee^  tfife  writ'abatesi 
Jbtoi's'case  (t^y  RuAetberif  183,  not^  a^  How,  althoagh 
teiippearathat«%i^e«e  the  pasty  may  hare  a  writ  of  asHizeg 
he'  may  alsO'  ent^  to  abate  tbe  nnisance;  yet  it  does'  hbt 
appear  that  he  may  enter,  wfaerehemily not  have  the  writ | 
and  dierefote  as  it'  InCb  ^already  been*sbewn  that  ibi3  Cannot 
baf«^theWrit  fin*  a  nuisance  of  omission,  it  foltowsthktb^ 
temot  enter  to  abata  a  nuisance  of  oditssioo,  butntUst 
imtin  to  the  ¥emedy  wbieb  tiio  common  law  protides,  a  bDt 
ofi  'ladictHieiih    If  ^thia  reasoning  be  >eonclttme,  the  result 

•  (i)  Vtm^ba*  N|a«am^.>    .         '{^^  MI^Ak  t4t|  mhimce.  Aii 
a)«RqI.  Abr..l44,  NuJ^ftncis,     •i^CH-)]?^- ?-cWBg4JB.#„i;,84 
(8.)  •      '•     .  (d) 5  Co.  Rep. lOt, 

•    4i}0  Coii  RefN  sa« 


Ij^.       If,  that  dieie  pleas  ire  bw}  in  loto,  and  at  poj  rate  tkey'am 
^lT^      cleiirly  t>ad  for  ooiitting  to  aver  that  the  plaintiff  waa  bounds' 
• .,  ^.         to  repur;*  that  he  r^ved  notice  to  repair,  and  that  a  r^M 
l^^**^*'      aonable  time  for  the  performance  of  the  repair  had  elapted* 
The  Utter  is  an  indispenaiUe  allegation,  becanse  a  boilding 
such  as  the  work  in  question,  might  fall  into  a  state  of  di- 
lapidation by  sudden  aocidents,  such  as  a  violent  storm,  and 
then  the^  defendants,  might  claim  a  right  to  enter  the  rei;' 
neit  day  and  repair  it,  before  it  was  possible  for  tbe  plain- . 
tiff  to  interfere. 

;  .    ■  •..■■;; 

E.  Alienon,  for  the  defendants.    Tbe  dittinctioii  betweeo^ 
i^tusaqc^s  of  commission  and  those  of  omissioii»  has  bfjna 
extended  in  ai^runieDt  far  beyond*  its  real  bearing  an^  07 
portance.    The  actual  pullmg  down  of  a  pier  woilH  up-' . 
doubtedly  rank  uncfer  the  former  head;  but  so  iit^ecL 
would  the  suffering  it  to  fall  for  want  of  repair,  for  |Kk'.  n 
«  public  nuisance,  and  the  public  receive  an  equal  il^itgf 
from  the  neglect  to  rq>air,  as  they  would,  from  the  wionmu' 
removal.    This  case;  may  be  considered  in  two  points  df 
view ;  one  i^pon  thie  principle  that  some  persoQ  is  liable  W^ 
repair  the  pier,   and  the  other  that  no  person  is  liiQeL. 
Now  there  certainly  is  no  authority  fqr  saying  that  by' die 
common  law  any  mdividual  is  bound  to  repair  an  ere^don^ol 
thfa  nature,  though  certainly  he  may  be  bound  by  prescrip- 
tion.   There  is  one  dictum  upon  the  point,  and  one  onbr 
to  be  found,  which  is  in  Brooke'^  Abridgvuni  (a^  and  tha| 
is  very  much  shaken  by  an  observation  thrown  o|it  at  the  . 
end  of  the  case  by  Green^  J.  who  says,  'Mt  appears.  ^MJ 
the  opinion  is  not  law/'     The  present  case  is  very  dia- 
tipguishable  from  that  of  a  highway,  for  diere  the  pariso 
are  liable  at  common  law  to  repair,  and  can  only  relieve 
tfiemselves  from  their  liability  by  sbem^  that  it  has  de*'  [ 
volved  upon  some  other  person ;  but  here  it  would  be  im- 
possible to  shew  a  liability  to  repair,  in  any  person.    Thas^ 
if  no  individual  is  liable  to  repair  the  pier,  the  Tight  of  re- 
(#)  Broe  Abr.  Pteseataieat  la  Coart,  pi.  9. 
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■""/"-ft  *^   >yt7r    TTIT    /T  Plftf  I 
MICHAXLMAS   1*XRM,  »OURTR    GEO.  IT. 

Mir  &vplvet  ex  neceisitste  ra  upon  tbe  publiq^  and  &n^       JB^ 
{jei;90n .  njty  enter  for^  that  purpose.    lAobotf^  t/.  J.     Ine^     imts^Kx 
lyer  U  not  stated  to  ba¥e  existed  time  imineinorial.  J  ,  No ; 
1^,  thecefore^  tbe  quea^on  of  liability  by  prescription  does 
not  ariaei  and  thus  if  no  individual  is  bound  to  repair,  and 
^  ki^'s  sujbjects  are  not  privileged  to  repair,  the  pier  must 
beron^         by  decay,  and  the  public  consequently  injured. 
It  has  not  been  decide^  that  the  common  law  remedy  of 
lodictnieiit  might  be  enforced  against  any  person  who  should 
poll  down  the  pier,  and  yet  it  is  contended^  that  it  may  m' 
Buffered  to  iaU  with  inipunity.'    Thb  would  be  productive 
both  i>f  injustice  and  absurdity,  and  u  opposed  to  various 
qicta  .  ij^n  *  the    subject,    several  of  which,   it  construedt 
liberativ.  as  they  ought  to  be,  are  sufficiently  extensive  to* 
indttde  me  present  case/    Tke  first  of  these ' authorities  is* 
Ijord  Ha/f^^'whosaya  la),  ''  Nuisances  of  porto'  are' of  two 
kinds  ^  first,  such  as  are  immediately  only  nuisances  to  the 
ll>d^te  coius^rnment  of  the  lord  of  the*  fraticliise ;  'secondly,-. 
•ach  nuisances  as  are  common  to  all  men  that  bav/e  ociiasioo 
to  come.  KO,  or  stay  at  ports*     1  will  give  instances  ot 
»  wme;  first,  siltme  or  choakmj;  up  the  port,  either  by  the 
imlung  of  ^asels  in  d|e  .port,  or  throwing  but'  of  fi}^  or, 
-trasp  into  tte  port,  whereby  it  is  cboaked ;  secondly,  decays 
Ofthe  wharts,  .^uays,  and  piers,  which  are  for  the  ladii^|, 
of  tnenrlifmdj'ze  and  safeguard  of  shipping/'      He^  is  a  ^ 
mmnoe^  of  o^snon,expresdy  named;  and  Lord  jFfa/i^   yi  , 
Mmming  \x^  the  subject  generally,  and  without  making  any  . 
■^istiQcuon  between  nuisances  of  cbmmissioD  and  niusapces 
-4Dr  omission,  ^dds,  '^any  man  may  justify  the  removal  of  a' 
CoqiinoQ  numnce,  either  at  land  or  by  water,  because  every 
•asab  is'  concerned  in  it/'    Every  imaginable  case  of  public 
Atusabce*  bv  neglect,  is  comprehended  by  these  terms,  and  . 
-dierefore  if  a  house  were  likely  to  fall,  or  a  sea-bank  wer^ 
JB  oaujer  of  giving  way,  througfi  wunt  of  repair,  any  per« 
•oAi'misht  apply  the  ^festinflnl  remedium.    [Bay ley ,  J.     In 
jboiie  cases  •the  reniedy  would  be  a  removal  only;  but  here 
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StiA  CASSB  IN  THB  KING'S  BEMC^^.i  ^^ 

18SS*        the  defeiKkntft  have  acWed  new  work  to  the  pier,  end  .tlN|t 
^"^^y^^      may  or  mav  not  have  been  done  in  a  manner  injuriouf  to  ihe 
K.  publici  09  the  owner.]     The  propriety,  or  sufficieaqf  of 

the  repairs  that  were  done,  was  a  question  for  the  Juijj  and 
the  pleas  state^  that  the  entry  was  made  *^  for  the  purpoae 
of  repairing  and  amending  the  work,''  and  that  the  defeji- 
danta  ''  repaired  and  amended  the  said  work  when  the  aaioe 
was  in  decay/'  IJhbott,  C.  J.  The  pleas  do  not  atate^ 
that  such  repairs  only  as  were  necessary,  and  no  more^ 
were  done.]  That  was  matter  for  new  assignment  bjp  tli|S 
pkintiflT;  the  pleas  were  sufficiently  explicit  in  the  first  n- 
stance.  But  there  are  other  cases  which  shew  that  the  dfH 
fendants  were  justified  in  the  coarse  they  adopted*  If.n 
house  be  on  fire,  it  may  be  pulled  down  by  the  puMiCt  in 
order  to  prevent  ^e  fire  fi*om  spreading;  Mcute*s  case(a)^ 
which  is  a  much,  stronger  case  than  the  present,  for  there  4in 
actual  injury  is  dode  to  the  individual,  for  the  benefit  of  fjm 
public.  So  with  respect  to  highways^  it  is  said,  a  man.  y 
not  bound  Co  lop  his  trees  which  overhang  Ihe.  tm^,  mid 
therefore  anoUier  may  do  it.  ^roioKa  Abnigfmnt  {fi^  .Jfy 
therefore,  no  pers^  was  liable  to  repair  the  pier,  the,defof» 
dants  were  justified  in  doing  it;  and  if  the  plaintiff  wp 
liable,  then  bis  omission  becomes  a  nuisaqce  by.  commjg* 
sion,'and  he  is  a  torl^feazor,  and  cannot  maJntain  an  aotion 
to  support  his  own  wrong.  [AbbaUf  C.  J.  There  is  no 
averjueniin  the  pleas  that  it  was  necessary  that  the  ivpfum 
AouM  be  done  instanter,  at  that  time,  when  the  defoodaotv 
entered  to  do  them ;  nor  that  notice  of  the  pressing  neoav* 
sity  of  repair  was  given  to  the  plaintiff;  nor  .that  the  ^ 
fendants  themselves,  or  any  other  individual,  had  been  |un^ 
judiced  by  the  state  of  the  pier.]  There  is  a  general  aveft- 
ment  that  the  repairs  were  necessary,  imd  that  .after  verdict 
is  enough ;  the  object  was  to  prevent  danger  and  inconii^ 
nience,  and  that  was  a  sufficient  ground  for  interferii]^ 

(«),!«  Co.  Rep.  65.  Daiton,  c.  SS.     1  Ibwk.  P.  G» 

(6)  Bro.  Abr.  Naissnee,  f 8.    See      e.  76.  8. 5S. 
alio  8  H.  7.  5  a.      Kitehea,  34. 


MXCHABtMAS  TBBM,  FOtnttTH  OBC'IV.  fi^*- 

The  same  principle  Was  laid  downver^  strongly  in  Rex  v/       ISSS* 
Wilc&x(dj,  ''where  the  defendant,  vdho  was  huficted  for      '^'  *^ 
keepng  a  'lionse  which  was  a  nuisance,  was  convicted  and*  «. 

fined;  it' wa^  moved,  that  by  the  aict  of  general  pardon,  the  Nauon. 
defendant  was  Excused  and  disch^ed,  both  as  to  the  fine 
and  the  abateihent  of  the  nnissnce ;  but  the  Conrt,  opon 
cotteidehition^  held,  that  he  should  be  discharged  only  as! 
io  the  fine,  and  not  as  to  the  abatement,  for  that  is  not  a 
panishment  of  the  party,  biit  a  removal  of  that  which  is  a 
giievai&c6'  to  other  people,  and  any  person  may  abate  af 
comdion  riuisattce.''  The  public,  therefore,  in  a  case  of 
niitsatice,  hav^  t  twofold  right,  first  to  punish  the  ofiender, 
ifhd  secoiidly  to  redress  themselves.  Again,  in  Glever  v, 
tfyni6^'^^'tiie  Court  of  C.  P.  said,  ^  at  common  law,  any 
pefsofi  there  present  might  have  removed  the  plaintiff;  for 
tftey  were  alt  concerned  in  the  service  of  God,  diat  wastheti 
pCfrfomnM^';  so  that  the  plaintiff,  in  disturbing  it,  was  a 
itbisance  td*  ihem  all,  and  m^ht  be  removed  by  the  same' 
hAe  of  htw  Aiat  allows  a  mtn  to  abate  a  fimsance/'  With' 
re^pe^t  to  the  -objection,  that  the  pleas  do  not  expressly 
tffere'  that  tid  more  was  done  to  the  pier  than  was  abso- 
lutely' neit^dssaty,  it  appears  by  decided  cases,  that  where 
iHt  tttdsaoce  is  public;  socb  an  allegation  is  not  necessary. 
^9k  v:  Jtmold'ic) And  Jathes  v.  Hayward{d). 

"^Ptttke,  h  r^ply.  The  cases  th)Eit  have  been  cited  on  the 
jplari:  bfthe  defendants;  aire  pierfectly  inapplicable '  to  the 
pt^ht.  They  merely  go  to  support' a  position  which  it  is' 
ifot' ifecess^  for' the  plaintiff  to  dispute,  namely,  that  any 
ttian  ik  justified  in  abating  a  nuisance  which  is  dangerous  to' 
the*' public  at  large.  That  position  does  not  arise  upon  these 
jfAs&dings;  because  there  is  nb  suggestion  upon  the  record 
6t  any  pres^iig'  necessity  for  the  interference  of  any  person,' 
n6r  of 'any  impending  danger'or  nuisance  to  the  king's  sub- 
ject8«  'iThe  case,  therefore^  rests  entirely  upon  the  question 

(a)  S  Salk.  459.  (e)  9  Salk.  458. 

(&)  1  Mod.  168.  (d)  Cro;  Car.  184. 
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1888L.  of  a  generftl  right  to  enter  and  repair,  without  previous  wk 
tice  to  the  owner,  without  the  interrenliion  of  a  feasi^fttJ^ 
time  for  him /to  repair,  and  without  p#oof  that  .ttie  party. 

Nauaa.  claiming  to  repair  hsid  occasion  to  use  the  pier,  or  ^ras^ 
damnified  by  its  being  in  a  state  of  decay.  It  is  quite  clear, 
Aat  no -such  rig^t  exists  where  the  owner  is  bound  to  re-, 
pair;  but,  it  is  cooteodejd^  that  it  necessarily  accmea  where, 
the  owner  is  not  bound  to  repair ;  and  it  is  asserted,  that  the 
plabtiflf  is  in  d»t  situation*.  The  defendant's  pleaa,  how- 
ever, an  decidedly  opposed  to.that  argumeat^  because  they 
allege  that  the  plaintiff  f  did .  not  nor  wonM  repair^  but 
wholly  nq^ected.  so  to  do.''  No  case  can  be  found,  nor 
indeed  imagined,  in  which  the  lialnlity  to  repair  would  not 
be  thrown  upon  some  party  or  other,  either  by  the  common 
law,  by  statute,  or  by  prescription ;  but  even  grantii)g  tl|e 
present  to  be  that  case,  still  there  is  no  Authority,  for  sagriqg 
that  any  one  who  chuaes  may  intrude  for  the  purpose  iitf 
repairing  in  the  manner  that  dMse  defendants  havp  Anae^.  i  Jf 
tferehad  been  a  dedication  of  the  pier  to  the  public  fpn^ 
long  as  it  might  last,  an  iadictBMBt  might  lie  agwnst  any  per- 
eon  who  diottld  remote  it,  but  could  .not  baaupported  againiit 
the  owner  for  neglecting  to  repair  it»  nor  vnauld  thepubUii^aim 
any  right  to  repmr  it  themselves.  Filter's  Atrit^mnii^if^ 
RMs  Abridgmeni  (fi).  The  quotation  from  Jiord  i^talf 
•does  not  support  the  position,  that  any  individual  awiy  ak^fe 
a  nuisance  -  of  omission;  and  the  case  wfaioh  be. cites  ma  ll|e 
occasion  is  one  of  a  nuisance  pf  commissiop.  Ha  aagps, 
^<  The  borgessea  of  iSoK^Amnpton  justified  the  tlKowaiB 
down  of  a  w«ar  belonging  to  the  abbot  of  Tid^ordg  mm 
creek  of  the  sea,  quia  levaiajiiii^d  nocumeatum  Donaai 
Regis  et  villse  Southampton,  at  quod  bateUi  et  naves  iaa- 
pediantur  ^pominua  venire  possunt  ad  portum  vilise ;"  and 
even  in  such  a  case  as  that,  where  an  actual  iBrfttry  to  the 
pnUic  is  alleged,  arising  from  a  nuisance  of  oommissioD,  he 
go^  on  to  say,  **  but  because  Ibis  many  tiroes 
tumults  and  disorders,  the  best  way  to  reform  public  i 
<a)t6Via«Abr»«».  (fr)f  Rsi.Abr«.137». 


wees  is  by  the  ordinary  courts  of  justice.''    Upon  tbe  whde^       188% 

therefore^  ii  is  clear  that  these  pleas  Cannot  be  supportflfd,  .N^v^^ 

«ad  thai  4c  plaintiff  is  entitled  to  have  judgment  enteied  '^^J*^'* 

aip  noh  obstante  reiedicto.  |I««#ll» 

'  Abbott,  C.  J. — 1  am  of  opinion  that  the  plaintiff  is 

aoMtd  to  jndgmenty  notwithstanding  tbe  verdict  found  for 

'ibe  defendant  on  the  two  special  pleas,  which  have  been 

the  sidQCct  of  discussion.    Tbe  action  is  in  trespass;    The 

iiM  eofakit is  fbrbreaking  and  ^entering  tfie-  manor  of  the 

'phiAttt^'aodlhe  second  for  breakikig  and  entering  the  dote 

'Of  the  ptainciff ;  the  only  cfifference  bietween  the  one  and  die 

iodier"beiog,   the  substitution  of  the  word  ''  dose''  in  the 

^iaMrit  eauttt,  for  the  word  ''manor"  in  the  first.    The- 

ffbmtiffhad  a  verdict  npon  the '  general  issue,  which  of 

.yeoone  estiUilished  bi«  Hght  both  to  the  manor  and  clg^e, 

<and  the  possession  of  both  is  ascertained  by  the  verdict  on 

'^ihat  issae,  and  the  only  question  is,  whether  die  special 

c|>Ieaa  sbtfw  a  sufficient  justification  on  the  part  of  the  de- 

ftndttntk  in  entering  the  dose  and  palling  down  that  whidi 

^tlaqrfbMdeliBetednpon  it,  and  erecting  something  dse  in 

te  {diiois. .  It  h  tncnmbeitt  on  him  Who  enters  on  the  soil  of 

„teibUnr,  bsgite  satisfactory  proof  i>{  his  right  so  to  dc^  fnd 

"^In^Xh^  absence  of  such  proof,  he  must  be  taken  tp  I»ve 

-  iNted.  Htegally.    Now  snpposbg  all  die  allegations  in  these 

*plem  to  halre  teen  substantiated  by  evidence,  what  do  they 

^mimomi  to^    They  state,  that  therp  now  \m,  and  from  time 

.^imnemdrisi  has  been  an  andent  harbouri  and  navigable 

«merV  partly  situate  within  the  close  and  the  manor;  that  in 

.limt  part  of  the  (mrbour  whidi  is  within  the  tlose  and  ma- 

•or,  there  is  an  ancient  erection  necessary  for  tbemainte- 

.  «ance  of  the*  harbour,  and  for  rendering  the  same^'  and  the  , 

•iiavigatioQ  thereof  and  of  the  river,  safe  and  commodious 

^ftr'thevessds  resorting  thereto;  bot  not  stating^ that  the 

refection  has-been  from 'time  immemorial;  that  the  erection 

was  hr a  state  of  dilapidation  and  decay;  and  that  the  phuu- 

^  did  not^  nor  would,  repair  it ;  wherefoit  th$  d^f^qdantsf 
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1823*       entered  luid  repaired  it    There  is  no  allqpOion  that  die 
,  .^'^^^'^      repairs  were   then   immediately  nece^sair;  ijor    that  tba 

XONSDALB      '      .     ,^  ,  -  .  ,        L      .    J  -J 

V.  plamtiff  was  bound  to  repair}  nor.  that  he  had  receivea 

NBLf  ox.  Qo(|^Q  SO  to  do ;  nor  that  a  reasonable  time  for  his  perform-; 
ing  the  repairs  had  elapsed ;  nor  even  that  the  defendants^  or 
anj  other  persons,  had  occasion  to  use  the  harbour^  and 
were  prevented  by  the  want  of  repairs  froin  90  doi^g. 
Upon  die  face  of  thes^  pleadings,  ther^forei.  the  defendants 
are  mere  volunteers,  without  any  interest  in  the  n)aintenai|^ 
of  the  harbour  or  the  pier^  and  without  any  title  to  do  Ae 
acts  wliich  they  have  thi|s  attempted  to  ju9tify.  .For  th^^ 
reasons  it  seems  to  me  that  the  defendants  haje  iM>t  set^mp 
any  sufficient  answer  to  this  action,  and  .therefore  .t|iat 
judgment  ought  to  be  entered  up  for  the  plaintiff  m  1^ 
second  and  fourth  issues. 

Bayl^y  and  Holbo yd,  Js.  concurred.  . 

Best,  J. — I  am  also  of  ppinipn  that  these  pleas  caqpof 
Ibe  supported.  The  soil  iind  freehold  in  the  locus  i^  qi^o,  if 
admitted  by  both  pleas  to  be  in  the  plaintiff.  A  pen^q 
cannot  be  justified  in  entering  upon  the  soil  and  freehold  of 
another,  unless  he  has  a  right  to  do  something  upon  i^ 
It  is  said  that  these  defendants  had  a  right  to  ent^r  the 
close  in  question,  in  order  to  abate  a  nuisance  j  bjiit  it  ap^ 
pears  to  me  that  in  this  case  such  a  ple^  will  not  avail  dip 
defendants.  If  it  is  to  abate  g  nuisance  which  19  dangeromi 
to  die  public  safety,  and  which  fegi^res  immediate  abate? 
men^  no  demand  i^  necessary;  necessity  will  justify  an  mj 
mediate  entry.  But  it  does  pot  appear  in  this  ca^,  that  tbf 
defendants  entry  was  rendered  immediately  neppssary ;  and 
not  being  immediately  neces^ary^  tfiey  should  have  applied  tq 
the  owner  of  the  soil  to  giye  them  the  opportunity  of  doin^ 
what  they  did,  before  the^  could  justify  thif  trespass.  Tb^ 
only  case  cited,  which  is  at  all  likf  tfajs,  is  that  of  ttee4 
growing  over  the  highway,  whid^  is  an  act  of  nc^i^Ugeiipe  ONi 
the  part  of  the  owner,  that  tnight  jus^  thp  (uttij^  of  tb9 
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orerhanging  bnnclier.*    That  would  be  a  case  of  necessity        I82a» 
not  requiring  notice ;  bat  here  there  is  no  necessity  alleged       ^*^^/''^^ 
which  corid  justify  the  defendants  in  entering  to  repair  with-       •"•»*■•» 
out  notice.    For  the  reasons  stated  by  my  Lord  Chief  Ju»-      Ntuoa* 
tice,  I  am  of  opinion  that  judgment  ought  to  be  ]pven  for 
Ae  plaintiff  non  obstante  veredicto. 

Judgment  for  the  plaintiff. 


SiHFsoN  V.  PoGSON  and  Wins.  5*'^' 

Nw.  14. 

Assumpsit  upon  a  UU  of  exchange  for  6^.  8s.,  drawn  Tlie  creditor 
by  one  Mr.  Fattlkner,  upon  and  accepted  by  the  female  debtor,  who 
defendant  before  coverture,  and  indorsed  to  the  plaintiff.  toU^dUcfaorg^ 
Pleas,  firsf,  the  general  issue;  second,  the  discharge  of  the  f^Jl"^*'  ^ 
acceptor  under  the  Insolfent  Debtor*s  Act,  1  Geo.  4.  c.  I19i  obtains  from 
dnd  that  such  discharge  still  continues  in  force.    Replication  ^"^ibt  io  pri- 
that  the  acceptor  livasnot  duly  discharged,  and  issue  thereon,  exoimo^^for 
At  the  trial  before  Jtbbottf  C.  J.,  at  the  London  Sittings  his  debt,  ud 
after  last  Trinity  Term,  the  plaintiff  had  a  verdict,  subject  un  iDoocait 
to  the  opinion  of  the  Court  upon  the  foHowing  case :—  {jj^j^fj  ^^T^- 

The  acceptor  of  the  bill  in  question,  previous  to  her  mar-  ^f!^^'.**" 
nKge  with  Mr.  Pogion,  being  bdebted  to  Mr.  Fatdkner  to'  though  this 
die  sum  of  66/1  8s.,  accepted  a  bill  of  exchange  for  that  ^nchi^r 
^tanoimt,  drawn  on  her  by  him,  which  fcll  due  on  the  19th  ET***^^®^ 
jtprH,  18^1,  and  was  dishonoured.    On  the  previous  gth  of  tiie  insoiTeni'o 
March  she  was  arrested  for  debt  by  one  J.  C,  and  taken  to  no  bJ^o  «i 
prison.     On  the  28di  of  the  same  month  she  petitioned  for  Jhctuil^tha 
relief  under  the  Insolvent  Act,  and  her  petition  was  ordered  innocent  in* 
iO  be  beard  on  the  17th  jHio^fblldwing.    In  her  schedule 
she  inserted  Mr.  Faulkner^s  debt.    On  the  5th  May,  while 
Td  prison,  she  gave  Mr.  Faulkner,  in  lieu  of  the  first  bill, 
the  bill  upon  which  this  action  is  brought,  and  which  he 
paid  to  the  plaintiff  for  a  valuable  consideration.    The  se- 
cond bill  was  not  given  in  consequence  of  any  threat  used  by 
Faulkner,    He  had  three  interview^  with  the  acceptor  in 


Jk&lf'      linp^p  v9l  the  Bti^,  no  mentioa  wm  madl^  of  itoenfHi^Ufce 

^^i^      bill ;  at  the  second,  he  requested  her  ta  pve  him  a  nenv  liiy^ 

«tllW(W      ifhich  ehe  then  declined,    saying*  she  would  coosttlt  bii;r 

ofSDUm*      mother;  atthethini^  the  new  biU  waa given.    On  the  3 1st 

fif  Mmf  she  waa  taken  before  the  Commissionersi  wbo^a^- 

^b^i^iog  her  petition,  ordered  her  to  he  dischaig^d  fixm^  Aa 

tdelfts  sp^ified  in  her  schedule.    The  plaintiff  is  a  bon& 

^^de  holder  of  the  bill  on  which  he  aues,  and  had  npt  notjg^ 

1 9f  any  of  the  circumstances  abovfirmentioned. 

.  CurwQod,  for  the  jplaintiff|^  WI19  stopt  b^  A^^CoiK^  ^hoi 
il^Ued  upon 

,,  Abraham,  wntrL  This  action  cannfl(t  be  maiajtamdiA 
point  of  law»  because  the  granting  a  new  securi^,  petiitiag 
ifTiprisonmenty  to  one  particular  credit»iri  is  a  foaud  upoaibe^ 
q^er  creditorp^  and  is  manifest!;  aubversive  of„|he  -n|ipirt 
^fA  policy  gf  the  statute.  This  was  held  with  zefemM^  %>. 
^wa^rant  of  attoftiey  obtained  vnder  chrcumataQQ99  fwiti^-. 
gous  to  the  present^  and  th^re  seeips  no  r^asQp  whj.,tb^ 
doctrine,  should  npt  extc^  to  a  bill  of  exchange*  hxja^. 
sonv,Davison(q),  it  is  sai4  by  -Boy^i  J-«  ''Xt,;if,ear|ta<tf 
the  policy  of  the  Insolvent  Debfors'  Aqt,  that  die  property 
ctf  the  debtor  shall  be  divided  rat^\y  among  his  cje^ors. 
Now,  if  this  warrant  of  attorney  were  to  stand  ^a  a  vali4 
ae^ri^f  it  might  operate  in  fraud  of  the  general  body  of 
creditors,  by  enabling  the  present  phiintiff  to  take  from  them. 
^  large  portion  of  the  future  effects  of  the  debtor^  which 
the  legislature  manifestly  intended  to  be  distributed  amongj 
all  the  creditors."  Now  that  reasoning,  cpgeqt  and  un- 
answerable qs  it  is,  is  precisely  applicable  to  the  present 
case,  and  it  seems  impossible  to  distniguish  the  one  fron^ 
the  oth^r.  This  action  therefore  cannot  be  maintained,  ai^ 
tfie  defendant  is  entitled  to  judgment* 

(«)  4  B.  &  A.  69i^ 


Abbovt,  C.  S^  was  of  opinioo,  tkat  ss  the  plabtiff  HM       t8tt» 
M  immeduite  indonce  for  vahnble  consideratioD,  th^  aclkm     ^^"^^^ 
im  audataiotbl^. 
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B4YtiBT|  J;-~There  i«  one  dislbiBtion  betwaeo  Jachm 
"V,  Dovimi  and  the  preacQt  case,  which  entirely  defeats  die 
aipinieot  raised  for  the  defendanty  ai|d  enables  lu  to  hold 
lUs  action  maintanUdble^  .without  in  any  dqjree  hreaking  in 
upon  the  law  as  laid  doWn^m  Aal  case.    Here  jdie  right  and 
ipteiest  of  a  third  person  has  intervened,  and  he  is  fomdlif 
the  case  tabe  sn  innocent  and  bonft  fide  iildoisee;  m  the 
former  case  the  action  was  brought  by  the -ptdilor  bimaelf » 
to  whoin  t|ie  fraodiilent  pfefeience  hfA  been  p Wi|  and  the 
itfiuoaiag  of  the  G>nrt  in  tbor  judgment  on  that  CKxaaion 
;kad  particnlar  referenpe  to  that  h(ct.    However  improper 
'4|ie  cinpumst^nces  nught  be  under  which  this  bill  was  ob- 
'^p^  Ihiqn  the  insolvent,  still,  as  the  pbuntiff  had  qp  kiMWT 
^ ledge  of  them,  i^nd  is  an  innocent  hdder  for  a  valuable  con- 
Mderation,  he  ought  not  to  be  deprived  of  th0  ordinary  re? 
nedy  whicfa  the  law  fdlows  hifn  to  lecover  the  mpney  which 
iie has  advanced  upon. the  bill.    I  api ^therefore  of  opinio^ 
'  ibil  Ae  judgment  of  the  Court  must  be  for  the  pbiiii^, 

Y  • 

.    HoiBOVp,  J.andBssTi  J.iCDn(niixe4t 

Postea  to  the  plabtiff  (a^ 

'    (W)  Vide  Bayky  on  Billi,  p.  410,  and  tbe  caaei.Uieit  dted*  -  fMfUfH  v^ 
^mUiittQmph.HX    Cliitty  on  BiUi,  p.  6S4» 


N99*  1? 


ins. 

*Tb«  kiNo  CI.  Hemsy  Mabt4 

ViiiM  n  %rit  CyJSiTZThady  on  a  foniier  di^,  obtamed  a  ruknisi  for 
miiceaipiendo  A'KftbeaB  oorpiis  to-briog  ep  the  body  of  this  defendant  from 
^^!^f^  the  Stiny  eoiuity  gaol,  in  e^der  to  be  diacfaarged  from  a 
fi  d^^^Fk  eommkment  npon  a  writ  de  eontnmaoe  capiendo^  under  atat 
defepdant  wis  58  Cko.  5.  c.  127,  for  dtfetts  in  tibe  aignfficavit  end  war** 
^^^^  mU  tfaeieaii.  It  appeared  fiem  the  aignifieant  that  th» 
S?1i^ud  ^^""^'^  1*^  ^^^^^  '^  pponowMxd  gaiter  of  contumaej anil 
jurifdiction  eotttcBptr  .of  4ie  law  end  jnrisdietion  ecdeaiaatieal,  in  Mt 
In  n?t^aTing  hamg*  obejed  a  decree^  made  bjr  the  -eeeleniasfied  judge 
crae  made^^'  vpon  Mm^  to  perform  ike  ttmal  penmkem  the  parish  chuidk 
apop  him  to  of  St.  Moiry^  Jfemn^jUm^  on  a  day  long  mnee  paat»  in  n 
wual  pmumet  oeitain  caaee  of  defamation  heretofore  depending  in  judg* 
^i^^'sf!  nent  before  the  said  judge,  betweta  Jf.M.C/s^ni^  wife 
SiSmlJ^of  ^^*  ^*  ^¥«^  «nd  **  defendant"  The  sheriff  Wav 
deftroation;*'  diereforo  commanded  to  attach  the  body  of  Ae  defendant 
ed  that  at  the  mtiLhe  sheuhl  hare  made  satisfiietiott  forthe  siod  contempts 
^^nnt  "^^  objectiooa  to  the  significavit  and  warrant  were,  first, 

ed,  a  schedule  Aat  it  did  not  appearv  th«t  the  cikuae  and  matter  far  whidi 

of  penance 

was  made  oot,  the  dtofcndant;  had  been  iroiifniitted  was  of  eccleaiaftical  cbg4 

the  practice  of  ni^ance;  for  non  constat  that  the  defamation  alleged  was 

toi  G^^""'  within  the  spiritual^  juriadietioii  $  and,  second,^  that  the  aeiH 

coald  not  be  tence  was  uncertain,  inasmuch  as  it  did  not  appear  what  iho 
deliTered  to  ,  ,  •....,  ^     ,  .     , 

the  defendant  wM  penances  were,  which  the  defendant  was  required  to 

^'  oMtT^f  P^oi^  before  he  became  in  contempt,  which  ought  to  have 
SLVT^ *^"  ht  "^^^  ■pccificaHy  set  out    He  relied  upon  the  53  Geo.  a, 
tohsTehad  the  c  127^  which  gives  a  form  in  which  the  writ  de  contiimace 
bited  to  bin   capiendo  shall  be  drawn  up ;  and  referred  to  Rex  v.  JEjfre(fl\ 
i^t^Z^,  Itexy.Smkh{b),  Rex  r.  Keat (c),  mi  Rex  r.  Dugger{d). 
Ddbre  he 
conld  be  in 
contempt,  es-       Paiteson,  on  shewbg  cause  now,  was  directed  by  the 

^^^aTmid  ^"^  ^  confine  himself  to  the  second  point;  and  in  answer 
in  the  sicnifi* 

cavit  abMt  (')  *  ^^^  ^^^  ^d  1689,  (d)  Ante,  toI.  i.  460.    See  Otn^ 

costs.  (6)  Id.  946.  Ukey.Mtfkdonm^tT.K.  49$l 

(e)  Id.  950,  sad  Bx  parte  Jeukim,  satei  4K 
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Id  that  he  iNTikhiced  n  aflUaifiti  ahewing,  tbat-acconiiiig  to 

the  practice  of  the  eodeiiMtical  court,  the  naliiie  of  the 

{lenitfica  eobld  not  be  stated  tb  the  aigei^avjty  uasmuoh  as 

before  the  schechfe  of  penance  could  be  extract^/  the  de«       ^f^^* 

lendant  should  have  paid  the  costs  of  the  suiti  and  when 

that  was  dope,  tibe  adiedde  wouUl  has*  been  handed  to  him. 

In  peiiit  of  hcU  at  the  time  of  sentence,  the  schedule  of 

penance  was  made  out,  and  it  fiilly  detailed  how,  where,  8n4 

when  the  penance  was  tQ  1>«  perfonned;  but  the  payment 

of*  costs  was  a  confition  precedent  to  the  delimjof  the 

•chedule.    This  was  the  iuTariable  practice  of  the  Cooit, 

and  therefore  he  submitted  that  this  was  an  answer  to  the 

plyection  as  to  the  uncertain^  of  this  decree,  as  stated  in 

fhe  significavit. 

'  Abbott,  C  J.-^I  am  of  opinion  upon  the  affidant  ad* 
dueed  hi  answer  to  this  motion,  that  we  ought  to  discharge 
this  person  out  of  ciistodj.  Takmg  the  aftda^  altogether, 
kappears  that  an  imperfect  decree  has  be^n  pronounced; 
The:deoreeis,  that  he  is  to  perform  ^  the  iMual  penance." 
IVhat  Ae  uanal  'penance  is  does  not  appear.  The  affidafk 
fhews  Ihat  sbmething  nofe  was  to  be  afterwards  done  by 
the  registrar,  nasMly,  to  specify  in  the  sdiedule  what  the 
penanoe  was  to  be,  as  to  time,  place,  and  manner  of  per- 
fornUBg  it  Tha  defendant  ought  to  have  had  the  decree 
^dubited  to  hior  in  its  more  perfect  form  before  he  couM  be 
conaideied  in  contempt  for  disobeying  it.  There  is  nothing 
•aid  in  the  signiBcavit  about  the  payment  of  costs.  The 
contempt  is  npt  said  to  be  for  non-payment  of  costs,  but 
ior  not  performing  the  usual  penance.  The  defendant  ought 
fohave  been  distinctly  told  what  the  penance  was,  and  not 
left  to  find  it  out  after  he  bad  done  soanething  else,  namely, 
|Mid  die  coeta» 

F^tieson.    It  app^rs  by  the  affidavit  that  there  was  a 
adiediik  drfwn  up  at  the  linie  the  decree  was  pronounced. 


ant  Batley* Xr*-Bat itfaia 4efmknt could  not Meit  wAlie 

bid  puid  tliA  cost0»    H9  oii{^t  to  hove  hwl  the  decree  exti^ 
iited  IQ  hm  in  a  mare  perfect  form  befere  lie  conld-te 


•Kuie 


''^v*      broiiglit  into  contempt* 

.,  }Iox.»OYj>  end  BwTy  Js.^  eoncmred* 


Rideababliitaw 


Hie  priaoner  ww  brought  up  on  e  subve^oeot  daj  end 
diacheigod* 


AiiOTd(qF»  \Er  Mrfe  Gboboe  Ranslst. 

iito  u  g"i  jt^ON VICTION  under  1 1  Geo.  1.  a  30.  s.  16,  for  bawr 
c  30, 1. 16,'  *  ingly  herbouriiqb  keepmg,  end  ^ooceaiiog,  and.  komf  imKr 
Mi!mriS«^  pprmit^  and  s^Sori^g  to  be  harbouied,  Upt,  and<  opor 
JJJj^J^M?^  f^ded,  tbiw  gallons  and  two  quarti  of  fov^gn  gm^tiff^ 
itttf  ^^IJ^^^  ^iwningOQdSf  &c.  liable  to  tbe  du^es  of  enpiie^  wh^e|iy 
evfl^  of  ^  defi^fKiwI  bad  fo|rf(9ited  tbe  mm^  end  alao  tbe  inm  of  IMl 
■migSLdrai-  TV  ftoi^iotipq  baling  lieen  returned  by  certiomriiTii^^itbii 
tati^b^^f  ^^'  fiv  ti^ piupoaeiof  being qnuhfd  fiK iffft>mmttt]Fi;aP« 
tbe  p«rt7  coo-  Ifpfth  the.  evidence  upon  uriiifb  the  eoii?ictiqg  JiieticeAiictMii 
^^^S^t  frojp,ybii^  it  appwed,  that  search  hawig  been  mude^iy 
fri^gf?r  ^^  *«^f  ejli^pg.b9u^e  of  ^  de&ndint  fiv  run  jpods,  abalfr 
MMM  otberdi-  junker  of  fprj^gn  .geoe?a  was  found  concealed  in 'an  iumv 
gim  d^e  f>9in. tbereiq ;  that  die  defendant  was  not  in  Ibe boose  wb«i 
'^iil^  ^*'^*  .d^  sesix:h  was  made,  but  thet  bis  wif^  was  pigeaentii  and 
also  two  men,  one  of  whom  instantly  left  the  premisef  upon 
the  appearance  of  {he  searching  officers;  that  the  defendant, 
before  the  cpnvi^tiiig  Justice^  io  answer  to  the  chaigCi  did 
i^t  p^pdifce^  an;  evidenpe^  but  insisted  that  the  room  h 
which  the  seizure  was  made,  was  detached  ftom  bis  dwelt 
ing-houscj  and  had  a  door  always  left  uelocked;  wJ|ieinqpoii| 
|fae  Justices  found  him  guilty  of  the,  offence. chaiged  in  dm 
infonnatioo^  a^d  aiyu^ged  him  to  ha^^  farfeited  aa<«bOYft 
meatioped. 


incHAXtMAs  Uttam,  rovirrB'  abo)  iV.  i9t 

^  P&i^#  now  moved  lo  quasb'  the  conrictioa  on' two  giouncbi        1^^^ 
finti  ti^t  on  the  face  of  the  conviction  there  w^s  not  sufll-^     ^  ^^ 
eient  evidence  to  shew  that  the  defendant  had  any  knowledge     RAii»ta«» 
of  the  geneva  being  in  hb  house  at  die  time  of  the'  seizure ; 
and,  second,  that  there  was  nothing  to  shew  concliiuvely* 
lliajt  Uie  spirits  seised  were  run  goods.  '  The  wordtf  of  the' 
statute  are,  **  b  case  any  person  shall  knomingjhf  harbdur/ 
keep.  Of  oonceaI>  or  shall  knowingly  permit  or  suffei*  td  be 
harboured,  Mspt,  or  concealed,  such  prohibited  goods,  or  ran 
goods,  liable  to  any  duty  or  duties,  Sui.  he  shall  forfeit,  tcc.*^ 
KoW|  it  must  hto  shewn  distinctly,  first,  that'  tliie  parbf  know- 
ingly harboured,  kept,  or  concealed,  or  knowingly  permitted* 
or  suffered  to  be  harboured,  kept,  or  concealed  the  goods 
in  question;  and,  second,  that  the  goods  so  seized  weif 
pfohibited,  or  run  goods,  liable  to  thci  duties  of  ezcito.'    In  ,/  ^.  • 
this  case  no  such  proof  is  iet  forth  on  die  face  of  the  , 
cMviction}  on  the  contrtuy,  the  inference  from  the  facti 
fiatlidiB,  that  the  defendant  was  ignorant  of  the  transaction) 
for  he  was  not  only  not  present  m  the  house  when  the  goodi    .,< 
were  itit/^,  but  anodler  person  was  present  whose  beha-^ 
tiour  |M>iati^  htm  out  as^  the  offender,  inasmuch  as  he  mt      • 
away  when  the  sehdng  offieen  mtAt  their  appearance.  Then> 
aecondly,  there  is  no  evidence  diat  these  spirits  were  prohl*- 
Mted  or  rtrti  goods«    The  only  ground '  for  sudh  an  inlierenoiB 
is,  dnt  the  spilits  were  contained  in  a  vessel  called  a'half^       v 
anker.    For  any  thiiig  that  appears^  that  vessel  may  have 
been  innoceiltly  in  the  defendant's  boUse,  taid  the  contrary 
«ol  bemg  clearly  shewn,  it  cannot  be  presumed  against  the 
defendant. 

:  Coplry,  S.  6.,  shewed  cause  in  the  first  instance*  The 
evidence  set  out  on  the  face  of  this  conviction  is  quit^  suffi- 
cient to  warrant  the  decision  of  the  JusliceiB*  The  good^. 
were  found  in  die  defendant's  house;  upon  general  princi* 
|ded  orhiw,~diat  was  piikni  facie  evideilice  fliat  he  knew  diey 
vtereihere,  and  the  onus  lay  ,oti  him  to  ^lit^that  presuinp^ 
tion ;  he  did  not  rebut  it,  and  therefore  it  became  good  evi- 


'■  '4 


1829.  MtcBVtpon  which  to  coimct  him.  6o»  wkh  respectto  &e 
^^v^  seooad  pobt|  tiie  hatf-anker  mt  of  itwlf  presttiiiptif^prtief 
^wanl  ^^  ^  apirite^were  sanded,  because  it  ia  itself  anilhgA 
vessel.  [Baykyf  J.  It  is  not  mantseiied  is  anj  of  die  acl» 
of  pariiameat  aa  an  dUegal  veaaetj  The  quantity  Aat  it  in* 
Imow»  to  coptam  beiog  ksa  than  mxtj  gallonay  is  bf  Ito 
8S  Gio.  S.  c.  7t>»  s.  6..aB  illegal  qumrtity}  Inrt  ittdependeaMjr 
of  thaty  ffao  evidenoe  of  the  liqaor  being  araabki  wa&veiy 
atiODg^;  it  was  concealed  m  an  inner  foom;  theannwfao^ 
Ead  the  appaieai  castDd;  of  it  ran.away  wheil  Aa  ofllomi 
appeared ;  and  the  defendaiit  himselfi'  on  bb  etanmiatiiiir 
endeafoored  to  colour  the  transaction  by  fidsdy  aaaeriiiiip 
that  the  room  was  detached  from  faia  hoose. 

TlMf  m  support  of  the  motion.  The  argument  mw\^ 
to  the  first  j^uit  is  answered  by  B.ex  v.  CkanHerXjt)^  Whim 
Xe  Bhne,  J.  suggested  as  an  objection  fiital  'to  the  convie-' 
tion  in  that  case,,  that  it  waa  not  stated  that  dtodefeadaoe 
wae  either  in  die  house,  or  near  die  spot  |it  die  dme  (rf  th^ 
transaction.  With  inspect  to  diet  half-anker,  .die  statute 
cited  does  not  specify  that  vesselas fliegal,  and  its-ill^ililf 
cannot  be  presumed.  [Abbott^  Q^i.  Obe  section  of  dM 
statute  dirows  upon  the  owner  of  the  goods  the  onus  of 
proving  that  diey  are  legallyin  hie  possession,  and'in  a  legif 
vessaL]  The  35th  section  does  d^row  opou'  thi  peifeotf 
claiming  restitution  of  spirita  that  hk^  been  seized^  the  bur^ 
dien  of  proving  that  the  doty  has  been  paid ;  bat  tfa^  clMsH 
was  made  altogether  alio  intui(U|  and  cannot  apply  to  thtf 
present  case.  \Bayley^  J.  Surely  die  character  of  die  i^Oael 
IS  evidence  pro  tanto  of  the  character  of  its  contents ;  and 
it  ia  clearly  illegal  to  import  spirits  in  so  smaU  a  quantity  as 
the  half-anker  contains.]  Undoubtedly  it  is ;  but  the  mere 
possession,  unexphuned,  of  such  a  vessel,  is  not  illegal. 

Abbott,  C.  J.---Upon  die  irfiole  ire-  are  df  fOpkuon>  at 
to  the  fir^t  pomt,  dmt  die  evidence  set  out  is  too  sl^fat;  to 

(a)  14  East,  f^.    Sc«  also  U  BUme^  J.,  \a  DunUl  ▼,  Ifarik,  11  East; 
srS|  toUis  Munepaiat, 


hwmdjt comatim,    Tbe  mnv  nric^  Act  of  the  ai^iiitfr te»       IMS. 
■ViowDd  10  tbt  dAfemiM^B-  iiOMia  dmng  hit  ate«a(e  cwiwt      ^^V^ 
ba  comidflitHi  m  coodMive  mdence  of.  kaowMge  lo  ii«p»     ramili^* 
|iorta«oQmtioiiGD.Uii^statirte#    Th«re  is  at>i|Bda«t  groiml 
ijwt  ffttnpi<»Qa;  tmtwa  canHw^t^gf  ttiat.it  is  (ri#ar#M  taiiMfaqir 
lov  gppoqad  19  oflpm^  <  I  tlmofqi^  tiaok  tbalr  the  Juftioei 
4rewA  WMgcwchisioiibi 

BATUY>J;.-rTWnfiiii8tJb€faoiae.ckitf«n4  ^ttjflllicrtffir 
(WradflBM  4lial  tbe  parly  knowisfljr  karbMrdd  o^  pacridltidtbt 
lykNajk)  mawio.ia  bit  boiwe* 

Hoi.BQT»  and  Bast,  Jftfs„  €teeim«d» 


Taylok  e.  Watbhs. 


Aa0.  17« 


ilf!4^^J4ZV.^  2Wf%  last^  having  ohtakied  9  Where  Id  piti. 

nila  to  ahew  cauae  Mrby  the  outlawry  issued  against  .this  de^  ^ry  one  ^^' 
fea^ai}!  ahoiild  not, be  reversed  fcr  irregularity,  theCqurt  "i^*"^"^ 
referred  it  to  ^eMastor  to,.inquire  ^nto  the  practice^  and  ^^P^f^*^ 
report  thereoa;  and  at  tbe  Sittings  after  that  Teipx  he  re*  mnd  the  qointe 

witfdapfoaow.^-       ;        *       ,.  .        SSSJ^SSS: 

''  It  appefu:ed.tha|  the  eauge^t  issued  S^d  Mjarch;  tested  f^^^e^rt 

]l8tb  Fef^ruam  preciid^g;  .and  re^umabl^  I7tb  May.    Be?  reTened  the 
'    i  •  -1  ^      '  •■  ^         -•  outlawry  M  a 

Iween  the  teste f^id  rptfirn  there, were  fourdqfs  of  eiactioii— r  oaUity,  hot  in 

«5th  February,  4th  March,  22d  Apnl,  and  6th  May^    ft  STduiretoi 

was  objected,  that  as  the  first  two  of  these  days  were  pre-  i^^n  by  the 

viotts  to  theiasuui^  of  the  vMit|>  though  withb  the  period  of  roTenedlt' 

the  teste  and  retunii  the  proceediogf  were  irregular;  but  I  ^ndltton  of 

^.that^  accofduig  ^  e^Ublished  usi^^  f nd  pr&Pti^e,  thif  p^tifnt'to^ 

la  conri^^ri^  sii^^nt;  th^e.ba:fii|g;bee9  tl|B  yoperpuiDber  cial  Uii  to  the 

orttnnai  ectiOD| 
; .the  «eot  eC  Jet  pirirtMMUlpitto  he  a^aa  lnegidarhy. 


Wati 


w8(,      qf  etiMStMiii  dftya  betmeett  tlie4«8to  and  retoin,  Md  tti 
^A>/      of  eiactioii  bring  only  genen4«  imd  applicable  Co  all 

^ritboiit  naming  them.  On  SOtfa  Hny  an  attoca^'es^giBnt 
iiWNl,  teeted  the  preceding  90lh;  and  thift  dOdi  mwaW. 
tf  general  enction  dtij,  making  this  qninto  tsfeatftns;  and^  no 
ttHdiiig  to  die  practibey  thift  e^s  aho  aoflkiaftt  ^ai  % 
moredoabtfid  qiieadon  ariaes  as  to  the  prodamatioiii.  A 
writ  of  proclamation  imued  as  the  original  eiigept  did^ 
manAjt  fiBd  March,  tMed  ifith  F^rmry  preeedii^  and 
rettfmitble  17th  Jlfby<which  was  regular);  and  proolamatibiiis 
were  made  under  it  oii  4th  Jpril,  15th  JprU  (at  the  Qnarlir 
Sessions),  and  £d  M<y.  Now  the  statute  31  EKx.  c'^ 
directs,  ^  that  die  sheriff  shdl  nmke  three  prpchmmtioBS  m 
Ais  fcrm  following,  end  not  odierwise,  nemdy,  ooe^  dij^ 
apen  Coimty  Courtf  one  od^r  at  die  geneml  QnaHer  Se^ 
sioDs  <^  die  Peace;  and  one  other,  one  mondi  at  die  krn^ 
before  the  quwto  exactus.''  If  die  expression  <m  fiO^p 
ksdyused,  is  to  be  construed  a»  the  diird,  .or  last/ thm^er^ 
has  not  been  a  mondi  between  that  proclamatioa  and  me 
quinto  ezactus,  £Otb  Mag,  juid  die  outhiwiy  is  bad ;  W  ^if 
die  ezpresrion  one  other  may  refer  to  eidier  of  the^  ^<>™^f>, 
then  there  has  been  m  mondij  and  the  procee<&igs  i^e  fo^ 
eiendy  regular.^  '       »    * 

Upon  this  repoit  die  CSourt  were  of  opiiuon  dmt  .die  W* 
guage  of  the  statute  referred  to  the  diird  and  Uut  prockma-' 
tion';  and  therefore  that  die  proceedings  being  irregular/ iii|k* 
asmuch  as  a  month  had  not  btenrened  between  die  tUrif 
{Nfoclainadon  and  the  qmnto  exactus^  the  ontlawiy  must  Jbe 
reversed :  but  as  it  was  revered  for  irregularity  only,  thej 
would  not  impose  upon  the  defendant  die  necessity  of  putt^ 
tng  in  bail, 

Copley,  S.  O.,  now  mentioned  the  tiM  aguUi  and  con^^ 
tended,  that  die  plaindff  was  entided  to  have  bail.    The  out-  * 
kwry  had  been  reversed  on  account  of  a  deration  from  the 
cdurse  duected  by  the  31  S&r.  c.  3  $  and  dierefore  by  die 
very  teims  of  dmt  statute  it  most  be  on  die  condition  of 'dm 


^efiQMiiiBl.  pitftiog  10  bail.     Seciion  S  enacts,  'Vlbiit  t)r-       U^ 
fore  the  reversing  of  anjr  outlawry,  through  ojr  bjf  want  of      iirv^^ 
an/ prodamation  to  be  had  or  macje  according  to  the  forna  of       hi*^*T 
thi3  act,  the  defejadant  in  the  original  action  s^af  1  put  in  bait|      ^r*!^^ 
^ot  only  to  appear  and  answer  to  the  plaintiff  in  the  former 
9Uit,  .^  a  new  action  to  be  commenced  hj  the  said  plaintiff 
for  the  cause  mentioned  in  the  first  action,  but  also  to  satisfy 
tne  condemnation,  if  the  plaintiff  shall  begin  his  suit  before 
the  end  of  two  termS|  next  after  the  avoi4Jog  of  the.  qiit- 
lawr^,*^    Now  this  outlawry  has  been   reversed    for  want 
of  ifae  third  proclamation,  because  the  third  proclamation, 
inade  irregularly  as  it  was,  must  be  treated  as  a  nullity ;  and 
therefore  by  the  precise  terma  of  the  statute,  the  defendant 
must  put  in  bail/  He  cited  Sercole  v.  Hanson  (ja),  Rex  v. 
fanflell(b\  and  f^old  v.  Waters  U). 

JndriyiiAp  contral.  Il  cannot  be  aaid  that  (here  baibeen 
1^  want  d(  proclamaftioo9  ip  thia, case;  the  fault  is,  that. they 
bave  Jbeeo  oiade  put  of  ibeir  rc^gular  order.  Th^re  is  a  wide. 
^UiK^pp  l]^tw<3^0  the  actuil  nbsoiice  pf  any  of  the  proclaV 
^MMiiob^  ^  .th^ir  b^i^  made  ia  an  inverted  order.  Tbi0 
fiOi^er^  which  is  the  pneaent  case,  is  a  mere  irregularity;  for' 
jivbidb,  by  the  6  He».  6.  c  4,  the  outlawry  may  be  reversed/ 
butjwitboul  bail.  That  atatitfe  is  not  sepeaied  by  3l  EUiJ 
e.  3;  And  tjierefore  the  Couct  are  authorised,  if  they  think 
prpjpac,  Jto  revenw  tbe  outlawry  witboni  imposing  the  leitnr 
of  putting  in  bail, 

.  Abbott,  CI.  J.— 4  caooot  concur  in  holding,,  that  the 
error  in,  this,  case  was. a  mere  irregularity  in  the  order  of  the 
liroclanaltons;  because  as  the  third  proclamation  was  not 
suede  fwmtieat  to  the  focm  pr^scribefl  by  the  statute,  it  must 
lie  contiderod  in  cpnstniction  of  law  as  a  nu|Uty*  in  that 
point  of  view  the  31  lEiiz.  c.  S..  is  oompnlsbry  upon  vs  te, 
require  the  defendant  to  put  in  bail ;  but  even  if  it  could  be . 
eiiid  ihat  this  was  a  meie  irr^alarity  in  the.  order,  of*  th^ 

(a)  i.Wi^  a.  a«ta,  lire,  %,<:.       (^)4  t.  vl.  btu      ^  (A  hvXK\^tA 
?oi#,  in.  o  o 


-jh 


■  i    >  iimUJ    <il39» 


ijfli 

Mt    .l»  •Jiueqqc  dd  bliiofia 


WtAmaa^,  .....     Hm  JKiITO  W  PlKUVTiuid'iAllOtliWO^  soidjon 

Nov.  19.  ^^  .  ,  .^.  ,.,,.j  ^.  jiiymJnioqqB  sA  ^d 

mA^rmatWely  the  copty  of  ^ft«^^.^/,|Juj,yf^  «VHH^(I j  ;*«  ffflft^WJW? 

oTeneen  do-  the  affairs  of  the  parish  of  fVookrick,  it  was  enacted  by jjgjg^ 

appointed  to  ''  that  the  then  overseers  of  die  parish^  should  coottnae  ta 


who  were 
ofl&ceat  t 
time  of  the 


office  at  the     two  other  oversfprs  should  be  <i|^jpa^^^.l^>¥|i  f  PKKWt^^ 


passiugof  the   the  manner  and  ^f^^. the  time   by^^aw^directea  tob  su^ed 
Sliliel^-    thpm  •  and  iU{in  Eoftfr  weel^  ^r jifUlj^ J^  jW^fecflll/? 

thority  of        poin^^d^  jp  (be  iQsnper.b;  Utnv^  dijref^,  ,to.h^^^p^^ 
43EUi.c.t.    ^^  p^y  ^f  ^^  g^jj  parish  ^f^apdtwp  J WMSWiWSIiW 

.pointed  four  ovmeers,  the  yiestifp  yajy  nrlv^f^^ais^  fg^. 

pointment  was  authorised  by  the, n^t*  .     t  o  »•  n  »fid*  ^bjac^ 

B^lland  (with  whom  was  Jlndrems)^  in  ^appoft  of  tte 
Pfder  of  Sessions.     The  9tatute  <m  which  (his  question 


ilf 4ta«Slrt'to  k  a\ip(}iiitell,  feiit;  Aerc  is  tfoftilng  to  prei'^At     """^l^** 

«%  l#>ib<ffieiifof  rtoVe:  •^'Wcfd  ire  nt>  Wbrcto  to  Bfe  foariA     *««^*- 

irf*  tttfe^lwt  «hfch  tale  aiw^y  the  ^ovrci^glveii  I^  ftc'^S'jffifte. 

^'9^ak^  «K^'^p«llttalcftt  of  overseers.     TJntJfotibteclff  ft 

urai  decided  in  Hejr  v.  Loxdale(fl\  ftatltno)^  thait  ititir  6Vef<- 

•eera  (Smitot  be  appointed  under  the  statute  of  Elizabeth. 

Tlie  diefAt^'Olere  laid doNftri  is,  liiat  as  tW statute  speaks 

X>f  fpuKr  three,  or.twp,  it. must  be  taken  that  the  legislature 

intenaeo  that  no  more  than  four,  and  not  less  than  tw6 

should  be  appointed,  and  consequently  an  order  appointing 

fivei  could  not  be  valid*  ''IVbV  here,  though  the  local  act 

gives  the  power  of  appointing  two,  at  least,  still  there  is 

noliiiog  to  |fimfillt\th9  JiHl^es*  iii  exercwiog  Ihrfr  ducretion     . .  ( .  m^.  . 

by  the  appointment  of  four.    This  i^  a  very  large  and^l^     ^^    '  ' 


^oifeJa^ailVWifej  %fe^4  Ifh/'eifcrtJUo^^^^^^^  {>^uh';f\!.i 


ft 


f^f'SckyfeW^aflil  ]*j;j&;li«'  c<^ntr*.     the  ti^ument  on  die  '"/'V  'H" 

;      r                              L    ,        J     -f          ...        ,,    ^                      ^     ^                     '\        ^   t  Jill    ifi  'j-jrflc 

'other  iiSci'/'pfocWds  on  the  supposition,  that  the  words  of  mM  i<  o.rw* 

HBc  locatacl  are,  "(wo 'or  more.      There  is  nothing  to  \,\m-^  j^* 

ValiiKJrt^liikt  '^^ojtoiitidn:    Th6  statiitc  exprtssly  says, '  tliat  "^^j;);  /f ;!: 

^^*  ikidi  Bfe'h'onfiiflatea  alid  app^itited ;  aod'the  94d  'sectioft  iff  ■  i  \v  i  .« 
•fttukffy  refers  to  the  jdrisdiction  eitercised  by  the  Justices  '" /"i."!  »V* 

^(ilB^'^X^. ;  so  thkt'ft  Mhiits  the  power  of  appt>idtmeitt  .  ^;  ;';;;^^ 
Hi  tii<!  Qttmber^of 'two*   T^efefore  if  ho  morts  than  two  iife 
^fky  ti^'ap^ointed,  it  is  deaf  tiat  to  appointment  which  eih 
ipMb  tbit  number^  mntitb^  bad.      :     '  • 

:^^    ^     "     -  (a)  1  Burr, 445; 


irheKfM 


£80  CASES  IN  THE  KIN^*8  9BV<;m,  ^^ 

18d3»  Abbott,  C.  J. — The  general  rale  of  constractio^  a9  Vli4 

down  by  Lord  C.B.Comyn(a),  is,  that  affiriDatpive  jirocdfi 
in  a  later  statute,  do  not  repeal  a  prbr  statute,  unless  therf 
PiMii^T.      13  something  in  the  later  which  necessarily  leads  one  sa  t% 
understand  it     One  of  the  instances  given  is  tbip : — ^*  Tkt 
6tat.  23  EUz.  which  gives  £0/.  a  month  against  a  recusfu^^ 
does  not  take  away  the  penalty  of  l^.  for  every  Sund^ 
given  by  1  EUz.  2.    But  where  affirmative  words  in  sensf^ 
icontain  a  negative,  as  where  a  new  ordinance  is  made,  which 
directs  the  form  or  order  of  the  proceedings,  it  ^haU^be 
otherwise."      If  die  two  cannot  be  reconciled,  the  later 
must  prevail ;  but  if  thqr  ve  not  inconsistent,  the  affioiatif f 
yvords  in  the  later  statute  do  not  repeal  the  fqrmer.    I  se^ 
nothing  in  this  statute  inconsistent  with  the  43  EUt*  which 
is  the  genetal  law  of  the  land,  and  enables  the  Jnsticea  t4 
appoint  four,  three,  or  two  overseers.    Before  the  passing 
of  this  later  statute,  the  parish  of  fVaohricb  might  have  had 
more  than  two  overseers.    The  statute  says  affirmativdy, 
t)iat  there  shall  be  two^  and  there  is  a  provision  that  the 
Justices  shall  regulate  the  appdotment  with  refeience  to 
Jthe  statute  of  Elizabeths    Two,  at  aH  events,  are  to  be 
appointed,  but  I  do  not  see  why  the  Justices  may  not  ap- 
point four.    The  statute  does  not  say  that  there  shidl  be 
two  and  no  more,  or  two  only;  but  that  there  shall  be  two. 
The  Justices  must  appoint  two ;  but  still  I  do  not  M?  why 
they  may  not  appoint  four. 

.  Bayley,  J,—- This  act  does  not  take  away  from  the  Jtt»^ 
i^s  die  power  of  appointing  the  same  number  of  overseers 
which  they  might  have  done  had  the  act  not  been  passed. 
Jt  is  perfectly  <jear,  thut  before  this  act»  they  tn^t  have 
^Appointed  feur>  three,  or  twoi  They  mast  have  appointed 
•two  at  the  least ;  and  then  thiB  apt  taya, that  the  then  pftisent 
overseers  shall  continue  ii|  office  until  two  be  appointed, 
that  is,  until  two  at  the  least  be  appointed ;  and  it  provide^ 

(a)  Com.  Dig.  tit.  PotJIamcrI^  R.  t^i    Vide  Plowd.  1J9,  113.  and 
5P.WmB.46l. 
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that  in  Easier  week,  or  within  one  month  afterwards,  two    .    1A23» 

persons  shall  be  appointed.    It  does  not  say  two  and  no 

more,  but  two  at  the  least.    There  being  nothing,  therefore, 

ip  the  act  w^iob  shews  that  .the  iQtfptioB  of  th^  W^aluvr      Pinnby. 

was  to  confine  the  nnmber  to  .two|'I  thinlK  we  are  noti 

warrsnted  in  saying  that  t}>|s  statute  has  excluded  the  power 

nvhich    th#  magistrates  had  of  appointing  four^  thiee,  qr 

two. 

i.  •  . 

JPlssT,  J.  .(a)i  concurred. .  t     , 

Rale  discbaig^l 


I 


(if)  Holfifpd,  f,  wai  absent  in  ^e  Bail  Co^rt. 
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died  perJ>Di,  fop^W^iJloifcfiwe^  of  the  ACGQUQt^  of  the  oy^^^joLi^^^ 
lTordrna?[  P«>' ^of  *!.  PW*  ef  Xe&fl/^ >  the  .counj,.,9^^^9/l^^ 
employment,     vUeb  ,^rd©r  lh6  Sessions,  confirmed^  suijfifft  t9.4h^ffsmm, 

and  in  conse-     /.  .i  •    /^       ,  ^,      -  i,      .  uj^^^t^iu:? 

^nence  thereof  ^  tbia  VoRCC.  upon  the  folio wwig..ga«e  :— .;     ,„^   byfolqai'f 

rn'L'in'S.eni.    ^^  vw>'»«^  M'-  Coiuu,  h  ^.nmffPHs -sU^mT, 

titled  'to  pa-    in  hia  .o^n^.occupaiion,     la  coi^^ef  uq;^  j?^y  llllH  ^fj^i<!^ 

meaning  of      to  Jnafc^,  9f^  jvnproveitients  on.  tl^ir  )anc^8^  ^ff^^^^^i^imm 
».i.      ^  *     hftv  Pmj4oyBd.V€ryfewlaJ>or(ejr?,  ^by.wl^phjjjfpg^^ 
l>oindin**daty    ^^^^   fWA:  PC.tbe^borijpg  pfl^p^J^og,)^^ 
^  ^J[?^^^      unemployed,  and  during  this  period,  all  poor  PSS|?^I^ 
to  find  em-     longing  to  the  parish,  who  have  been  unable  to  obtain  eoH 

rJT  ?3T      m^^AQ'^.^m^  .T>?  ,pp|}|l?a|^^^ip^,<^jganJfej^^^ 
«.nal  wSJkl      *«»  »PriicaU9ii  qf,  *P  *«!?*,  («n^?^,  ^W^^IHij^I^MI 

?haVi\inSly  ^«»*«^*^^^^^^^    '"^?^aP^?%^«..VR^^^ 

Jj  ^«J|«  «^«nt  <Jiifl.^p«ifc  admiUfijJ  J^iil  the  {P«5S8?^*^?.te  *«  J^ 

ployment  "ot  objected  to  in  the  account  were  paid,  were  in  fa^  both  abjf 

^o°d  ^Ui^  ^°^  willing  to  work,  but  that  no  employment  could^be  on- 

giving  pecn-     W«l»  vi^DB Jb^C|flnd,  tp  provji.<je^  gflpuant  y)  the  stati^  \7^{^^^ 
iriary  reUef.       ^^  aUb»ug\^  ,1^  fipd^i^^p  .wi^S^^duced  to  prove  M^ ^ 

pefired^  Um^  :npn$^0)f  ^^I^e  suipjq  (^bj|ected  to  M^eje  paid  unde^ 
0f<  in  conieq^cQc^  Ojf^  any  f^rdersfr^  a  oiagistrat^.  /The 
pari^hioom  wef  e. .  acPMs:(Qmefi .  ,f  o ,  iseel  once  a 'week  at  toe 
parish  workhouse^  at  which,  meejtings  all  applications,  for 
relief  wese  received,  9nd  wher^  ,all  laborers  belonging  to  the 
parish,  who  had  not  in  the  preceding  week  been  in  constaol 
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tmfkoymeni,  attended  to  gWe  an  account  of  their  earningf,  1828. 

and  received  such  sums  as,  with  the  earnings,  should  amount.  Y?^^ 

to  a  sunf idK#B)«4 .iQft»|*ti«t,^>^i^|toa^i$ep^WW^,^  pro-  . ^,  ,,^ - , 

portion  to  the  number  of  their  children*.    In  several  cases^^  ^^.^¥TX^ 

mpp^iie^,  tfiit  able-bodicA'  liien  wkh  «Mr  or  fivat^ifrknl  ^in  .9ii..i 

hAilln^'^h^tf  nb  Employ mentfih  tbeprececKngltttek^  reoeiteil  [Z^ll'l^  i!  .f. 

fhiii  1ft(^  o^tersiert  from'7«.1o«J.  6d,  per  week ;  Imtiog  beeaa  ^«  *'7  "*'«^»|; 

«iii(fltt^' ttik'ee^  ddjrs^  St.  6tf;  to  4s.  per  week )  having  beely  ,i»^m  /oiu.<.  < 

eimdoj^  two  days,  5s.  per  week,  am  so^  in  pTopomon  t<^^  tooit^iit  :>dudi<i» 

HaPdu&b^^  Bf  tta^^dbaOreit,  aAd  the  amount^el  ther  w«^^  .tr^Xul!!!Z' 

^""Aiitf^an'cases  thb^ relief  was  affi)irded  t«^VM0  ^'^  ^'"  '''/^' 

ily  da'tbi6'''grmmd  dr  their  bavitig^  beenont^f^  sq  oj  U(Av^ 

2^U8^^,^^Hi!&ijik''M^HM    at  inquiry  lis  to  any  meaii^^  '"rui!:' !u 

ffiefittgte'to  ttfhiiaihg  money  for  the  supply  ttf*)^'  ''*  ^h/V.Tm;" 

](nme%ate"wantd  by  sale  dr'  pledge  df  their  banSebi3id''ef^'  ^o  ^nii.. 


$  .0  .ik.V  . 


IecS}'^ai(3''^W'itf  tnkay  instaticeB  Uie  weeidy  rdtef  < 
auccessioolj         1    -  '"•';.': •,'  ^^^ 

"^Wcii^^u^^ifei'^ai^ied'^  tiifesfctiwis itfter .last Trfc.    .';;/;.:;;!: 

\^y^f4l  ^SM'i^^^V^  mS^  whafttr  any  6t  the  pay-  '  ^ '  ^' 

J  cPr W  nW^^,  inad^  ttnd^r  a  itragi)itrate's  -iiitAit 
cV'^cf^iRil^iheli  apt^ir  Ap6n  tUfc  st&ti^oient  of  thte 


laUpf^u  orcl^^  tb  ^'  sedi  lliitik  to  (lie  Se^noos  for  the 
puB  of"l^ing''liiabrided;  md  td  stand  in  the  fiiipet-f^ 
Tucther  arguinenti;^  bcfioVe  :flie  full  Court,  in  die  etfsuing     inw^^if}  n> 

^fi  n)0d  ^/>.    Ill    Ji.v    .       1..,^^     ;•..,.  mo   ri'M'>   ).^ 

-do  9d  blnoD  jn  ^l:!,^  .  .,  II ...  ,,   :.  .  ^^^  .-.  i..,,        ""'  nt  •:  ?]«♦«' 

\^^.  U^  2.  ^Jndf'em  nbw  app^aretfld  support  th»      •;;  7,ip^;r 

oraer  of  Sessions.  Cpoh.  ftli  ease,  a^  now  amMided,  theife  >•  >  hi  ^im t. 
are  tinree  guesiions  jTor  the  decision  of  the  Court,  first,  wbe* 
t%<^r  able*lKM]ied  persons  out  of  employment,  and  in  CM-* 
sefluience  unable  to  provide  for  themselves  and  families,  are 
entitle(](to^  relief  at  all  under  the  provisions  of  the  43  Eti?:. 
c.£  I  second,  assummg'  them  to  be  entitled  to  relief  under 
such  circumstances,  whether  they  are  entitled  in  any  other 
mannei'  tJiau  bv  setting  them  to  work  npbn  a  stock  6f  tiia* 
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tefizribi^lft  *^tbvi^  hy  lire  ji^^  iMktgmr^rmiitMdi. 

ik^i,  h  h  eiear,  Aaf  by  the  45  £?£7.  c.9.  /;  l.^ofeftita* 

ilUk  id  otftafr)  Work.    Tb^  M^ctidn  Macl»,  tharM'*  dsdlf iii 

hVPul  to  raise  cOrii[ietefit  BdirtS  of*  xnoni^  ''firaii*  tomrdi 

the  hecessary  reK^f  bf  >  the  kifie;  impoitenf,  dd,  Miod^  «iiA 

kAdi  otiier  aliit)Ti^  thent,  being  ]|yoor  tiifd  not  lible  io^ivotteR 

Tf^]^  the 'rf>fe-bOd}ed  mail  >kuO'  caimot  find  enlplb^fBiRit/>9i 

fl%  Ihucb  iMpoteritf  in  the  feir  «Tid  ordiflaiyveitt&ttf ^tk* 

Word|  tl9  tie  irtio  is  'disabled  from  wbrlMj^  by-Hbittf  inli* 

unity;  dree#ect  prfftfUced  opon  UMf  liiibe  eaaM*;  fteaftw** 

Idiiced  to  the  same  tteceasityibf  relief;  abdnhenCctcbfliMi 

jMPQptff  and  Uatttral  eotiatruclkni  of  tbe  wordin  theruKtiiltf 

FaillkimeMr  ir,  itaA  su«M  penon  n-  erttilled  ta  idief  feSn^ 

poteht.    BfU'-dlere  is  an 'etpresa autfaorify fdr^ thiieqpHttriitt- 

fl(^'  W^Mam  «•  '<^arfo<a),  irbere  it  19  said'  by  %r^ilT. 

(Ithar«  pengooliiivin^  more  chHdren  than  he  eaa^BMii^tafa|$nii 

4i^/e^f/^*ttl«»fth^as'if  iie  had'  been  si>  by  fcoMf aiilqdAnl 

Mbed/  aliy^xitbtir  ttbnstittetimi  wouM  fbt  i*|iirilyfm»faifFli<- 

>«rdir  ithe  itrdi^dal;  aM  ift^urioteir  ^  society  ai4rfige,f  Mr 

'tHe<<rireistof*'lt  would  be,  ^ithcfr  toieave  thaqpai^jlofb- 

^;  the  tieiim  of  ^ftstrevs  ^vbicb  ise  Imd  liot'  oaeasVviad, 

'^siM  donld  ndt  prevent ;  oii'  to  drive  -faMi  tdi^Ae^Q 

^bf  erhne^^hieh  wonid  eventnaHy  barthes  the  ^mbln^'^ 

^if^  the  expetices  of  his  prosecatioo^  and  iiciti  isUi  Us 

Ifntui^tenance  in  a  prison.    Here  theui  is  an  expieav  deciskm 

•ih  fev6rb!fttii8  tcMtruttibn,  without  any  reaMii>'or^avg9- 

^Wat  Against  St  ^  and  the  same  tiew  of  die  8«ir)eet  iaeais''<lo 

^iMve'tie^n  faten  by  the  legislatnre  initiore  reeeii|*^ei; 

for  in  tte  preamble  of  the  8  fit  9  W.  5.  c.  SO,  tbeftantof 

•  t^offt  19  spiBcificaHIy  recognised  as  a  ground  for-rriief;  fiir*it 

'  says,  "*'  forasfnach  as  many  poor  persotn  thar^ttbh'io  tie 

'  parish  where  they  live,  merely  for  rmnt  of  work,  wcteid  in 

'  any  other  place,  where  sufficient  employment  istobehad^ 

^  (<i)  Skin.  556.    Comb.  5S0.  S.'C. 


Adifatag  mA  penoas  to  mifie  ki  aaOtbtr  parish  «ttd«r  t     ^^'l^''* 


IMr  jMtiM^of  ^  PeB«»  diftll  bfAer  hM  to  at;  pooK  par* 
Mh  diMllibg  la  ny  poMi^  iMitil  (Hrth  be  siad«  b«foM  tvA 
Jmike;df  smne  wrtterc^M  ike  ^11  jik%«  «»  iiftMi^ 

tta^eiMBiMvifm  heffe  ^  the  «aii^ee  eif  ^rmuids  of  i^Nef^ 
wkt  'DMigitlhile  n  'empowered  to  esctrcise  e  discfetMMi  vpotk 
4ie^i«ljeet^  Md.tibe  iafisreiiee  k  isiroligi  fluit  waM  of  weit 
MiniMiMdMed  lie  iM^edMb  feeoMeo  it  k  iiflpoiMe  lo  say 
4Hit^i4l<fe  ttotitfeaaoiiable  grouod  forfdief.  4l%eB  tiie  ee^- 
«dftd*pbi«ty'oveiBeer»  mtj  4dKiewd  aUe^odied  persdna  lijr 
<>thtrmae»'ltite  «lKeimiig  ettploy&ieitl  for  tfaem^  erpi^ 
^idiiag  tet«elr  df  aMitaffya^uid  aettiog^theoi  to  woifc  Aeili^ 
*aulfein*  i0'^tfier^Mrda>  4bej  tmyreKeiFeidieAi'  l#i  memy. 
Tkfr  41  e^ftlua  of  protkfag  «  atoak  of  ntteri^^fer  the 
laiunhiyiaiiiiif  oir  Ae  peer^  %M'  bec»  fer  tnany  'j^ean  :diaB«e4> 
les^ptt^trpamftea^Mflkere  e  woikhouae  is  ^mainlmiad.  •  -Kdr 
hift'^yB'HbateidMie'wMioiit  foaton^  fii  Uie  tfaneoF£/£ni- 
iHUhf'^MbK  that  «etlKMl'  olF  pfroiSdiflg  vorfc  wad  soggestod^ 
Mkp  ariSito  tnaiiufactiired  liy  ttke  poor  ceuM  cokaaand'-a 
.tde;  ^  iki  Idie  -pre&dA  ^proted  atate  of  the  manafiie- 
itaaa*  tiMHiu|^ot  ifar'eoulifry^  them  is  no  maifcet  lor.  saich 
cMidea^  hnd  ftb  money  expended  in  thdr  prodnctioa  wooIH 
»1nb  <M%  a'iNtftheii  upoii4iis  parish/  without  the  least  fkance 
;iof  aajr  retiim.    ^is  diange  fai  also  warranted  by  the  lan- 

gahge  t>ftfae  4SEliz.x*%  s.  1.  which  evidendy  gives  the 
'  cnreneei^a  discretioii  as  to  die  adoption  of  the  plan  wbidi 

slsiigg|Ms;  fiirit  is  there  s«d,  ''the  churchwardens  and 
^-overseer*  diaH  iakeorder  from  time  to  time^  by  and  wrAi 

the  cdoient  of  two  or  more  ^stices  of  the  Peace  i<ST  the 
'  <^onty,  for  attthig  to  mofk  the  chfldren  of  all  sudi  who«e 
'  parents  shall  "not  by^e  'said  churchwardens  or  overseers^  or 

Ih^  greater  part  of  them,  be  thought  able  to  keep  and 

mhhitain  tfieh*  ehildren ;  and  also  for  setting  to  work  all 


n^'^'-f-Y  Tf^'^f-"'Ti[iT-i[-i  iiTft-ii  iir'TTiitiifiii  ii»miiinili|ifciiiii| 

are  iMnif  oiK  ^*'  r^r'^lrtf'iffl  '^'fTrTthnij  TtftirfrrliwinlhmMt 

tima  Ife)4Mll>igire  lb  «i9<tKMt.iMiMi^«fi  <teJMOW>l{lrii!l| 
^ttirtot'n>|iMe9(UmBdd|>bMfc<Af;i)^ 


stM«bft^titftiMM*94UilM<«»iUll«n;,\i  il^vjm  iffiWH^ltt    ^'*^l{^ 

lew  AlM>%i«o«Mlp*x.9^9«lM»«ll^^'^^ 

ithe  ihort  proper  pwJOM  to  BuperjntCBd  .ki,  di»tr«bpUo|i,.^' 


cmim  4he  taribeo  e^4m  pifm&ii^  vests  wpomihemf  add. 
tbq^lHm  H  oooeAD^atMBfcstiiiCM^Bt,  Md  lh#  bMt«^. 
ppfjMitiei^  ftw  aeeiog  A>t  the  mwwj  wMA  they  contribmr 
t^niieis  iMrt  fliisappfinA.  Upon  alltbese groundB,  theuM 
ii^i^i'tkcseftceowto  www  pioperij^aUewed,  iiad  tbe  order 

t  jKM»4dl  mi  Eagb,  contvi.    !%•  Mode  ef  reBtf  iwMdi 

give  rite  to  tlubr  sppeal,  is  «s  mgidfcsiy  cypostdto  plA^ 

lyi  i^olicjr,  asit  &  decidecftjinJ  vMMott  af  Ae  ls>#.    "ftit 

49  JStf t.  c  e.  does  not  acttfunise  parish  ofll^ers  to  adkf^ 

nisl^  pesttoisly  relief •  to  psttpets  ^^/k^  ase  ^dtft6inro^ 

4;wept  diroiigb  die  nedimnf  of  «labor|  nor  is  AMf  ilt)^ 

prior  or  snbse^picnt  statate  whieh  eaacdbiis  4he  fMctUS; 

Jji  ofHRUon  bas  generally  eblned,  *ttet-Ai^   ^^miil 

never  iateiCered  to  make  a^  psotisioo  fyt  ^fce^MGeT^Mir 

a^pp<u|t  ^  Aiegmr,  previona  to  the  stiimteoPJWi?at»yy 

ihK^ilii  lio^feaei^  a  mistakeot  idea';  Hkere'  «m  nttHjr  sflW 

stMi(tes,iQ»g,fliMsGedeae  to  tike*  «S!Et».^ 

e^jt  bft  fowd^  Mtaoy  pewer-is^iveh^sF^.^elie^ik^  ib  iii^ 

i^jriH^ae^mbQ^are  able  te^ wcMt»-  tlitft'MMitif'iiMaiUj^ 

e^ywwe^hci^  aHihat  pinaudbd^  hW^^fHaii  oMtA^Mielk 

OfjdH.Ahefpaevieoa  eet»»'M  ODe'<MMJfW'  ortptease'cab^bi;' 

^ifffPRernd*  tUpoa  whiob  eras  ^  i^p^iiMb  *fi|ir«tf FottUdd^ 

Aift  ai^^eseiiplieB^fipoor  ere  eariiid  m^rdM^^imHUFatk 

iOTM^^le»or>>'edcepti<g  us%<lws<3wto 

ftnm  4#ibpr^  «u  bodily,  or 'radief  pfayaical,  iiifirehiiy.*^^'lU( 

4i.!^ti».  .c,9*  ^sea«0,  hnreyer^  to  •Aavii  iMen'tMineipall^ 

irmni upAnihe » £ftei  ci 9«'  dK eAseci  of  ^wfaMi4s  ^rMtfi 

in.^« yrfW^bM^  bojr  ^tiiaft  tile^aid  loitelkig  pHUmk,  Mi 

iiami(;(bffgaia  |>e  aviMded^  end  ^<iM  Impotent,  feebk,  aiid 

lao^  ivbieh  ere  the  poor  hi  very  deed,  ehovhl  te  liatesA^ 

relieved  .a9y}.,¥re]l  proviAed  fon^    it  tbear  probeeds  to  slate 

specifically  .vliat  selief  a9d>  promon shrill miefor  mtk 

(4i)Vide  n  H.  8.,c  IS..  VB.^.  .c.^5.  1  £4w.6.(;.3,  ^4^4£i4w* ^ 
i^.  16.  5  &  6  £(IW.  e.  c.  S.  S  P.  dr  M.  cVs.  5  Elis.  c.  3.  14  EUx.  c.  5. 
)%SH|.  Crib?    ^*40£Hr.c.S.   . 


ffWioD*,.  wd.  horn  it  i^att  4it..«iifdiBd;  ^uHa^,  '^)tfatt"ii 
b<)pk  «tudl  ))•  lofpt,  ia  which  tha  ouit*  «f  alt  hbawMldni 


ai^^iqbiibUaifttfl  shall  be^BlMid ;  ^ako  tfa*it«iiier  of  nil  siidili  ^ 

VDypoteoty  iqred,  and  nefdj  peiionf  wUck  ape  not  able'  td'    ^^^u^ 
lijT^  of  UMiiMelve$t  nor  with  ibeir  own  UAior;  for  ifiem  % 
collection  k  to  bo  made,  andthsfNurtoo  aadoharehNrardana 
are  to  appoint  two  able  persona  to  be  gatherers  and  col« 
^tftffp^  and  tha  coUection  is  to  be diatribttted  t^  thdskid 
£9prand  Mnp9l»at|>aii|oiM^  after  auch  tort,  that  iIm  toom. 
impptent  9iay  .buya  Ihi  agoya  belp^  and  niah  as  can  gel  paA' 
of  .th^if^JiyiMgi'la  bttve  tha  lesa»  and  bjrihe  disereikMiof 
^  cf^hictqii^  to  be  pat  in  snch  labor  as  they  be-tfCanft'' 
^e  ^  dd."    Tliaimport  of  this  passage  is  parfoedyHd^f 
aii4}4hlS0^9  grsfit  ligbt  on  the  whole  aul^aol.    IlH»fateiM 
t^tf&a  apin^abjaat  4ind  design  of  the  ligi^tiire  w«S|  tlA^ 
tf(pfl|f».,^J|o  were  utterly  iociipahle  of  work  shoald  -be  sbp^ 
pqi^  f^  maintaJHifd  by  peciviarf  aid»  nodttlM^  Iho^  WM^ 
^nV^l^cMWMO'^  bfsdily  hibor,  in  however  sMdl  V  dejpM' 
a)KiW}dijbf,.iffoiiypalled  ta  perfcrm  saah^drtt  aii^was^tiiMtt' 
(ij^  .powff^.  Thus  the  law  aMM  wtil  Iba*  4»&ik^t'i^' 
a.Jl^  A^hiehtiiwiited,  Mthat^Aa^ovaMsci*  AoukHifaisa^wtiddy 

:«nf9li  th|r(^,i{oa».(iaMi.odMr  naaeasasy  Wita  a«tl  -i^^;^' 

•ft^ltfr^  |^i;.«nwcplk«  ^  ab0i»t»potaiitaui|ia«r>iAidMrjr 

%^^,M|imd»  (h»  wtfaaMujrseliBf  bf  tha h(iWr faipbt^bl, 

f^<i^M<)!W.llp4liM«i'>tfMsraMnglhafti^  btuigi^%Mik« 

^  to  w^  (and  i»  da  wd  eiMMo  att  oth^ 

i^i^tha  d)i|pQaifig  of  ifce«aid  stocky  as  .o^ssrwise  eooe^flg 

^  9f9tm^  AS  40  iham  shall  aeete  donfMiaaiin!  tf.ftiy 

lM»an  a«uad.  thai  iba  teodea  <t  labor  pohftMMit'fty^ 

^MCtkHi  have  as  a^caisiisie  -fcilto  srto  *  diaa^^  Oy  ge^eraf 

imf rbvamanl}  in  aU  Undb  of  ortmfiseiur^  iMvi^i  ttodtfMi 

'aucb  ftplan.ao longsr prKtkaUa    B«t tte  acaibM» d6es W* 

ffwnfltos  thft  owsusBis  to  the  adopfioa  bf  thoie  partlcliiUlr 

tradea  wfaiiDh  H  ettnaeimt^s.;  on  the  bontnlry,  it  giv4s  them 

a  general  discretionary  power  to  select  such  otbei:s  as  may 

be  more  ejtpedient;  and  therefore  it  IB  tfateirduty,  if'dne 


Mi^ea^;^^9pii)fl ,iiHiffi)!^)ff^4ipd  w^wfitMile^ilo*  mlitt Mb 

<W9»!(UftJfWW..l9. W  tittit!  t»»  «Mii  -who.  M'  pi^nciBr  bw 
CM^  iM  ttiqijogmeBtt.it  iH  gmiud  tlM  mdnannpisUt 


184i*aiar^"B«Wl  «*?»r*ft  wiigi«ipt««.iiMfc(>al»  art* 


(ftj  ^wl  isr.  Ic^W  3«o.  s.  c. 


) -J  .bila* 


Mici|hlB«nispiaEniit,iiHlcrfl»fipani^.  ir. 

awl  Ilb:>b4iigr  tv  tixiw  ^Hw  %thll  b^  i«lie«ed>«1iUl!hMiMl 

HienfMnonirt^ferferib^  in  Iboti  ate,  •'•ihtpoot,  \A4,  VfM^ 
tmUaifibmtiVi  bi<hM>  bew  atileidy  8h««i  V  Ab  i|et(!H» 
«lMi  «Hel|  tlrM<y  Mrd«ii'«iiMi  «&  iifdtVidttat  ifof^fc  anuH^ 
Anmotiil^  iMit^rtwInKl', '  «nliass  it  8p<»dfy  dia<  tit^  psapel^ 
i^«hB|fi«Keii^f«Mlll''(tlliMr(«M  it  b'  iatpoiaiilU  tti'  «lttti(^«f 
*iMt3diabl«|tMl#I#«illdtb«1i<H(iiitiplicftMe  tt^'atttH:MerT<)^ 
«lM^\|i^ilociiWM«^.>it  tli«  «ext  Bdcceciaiiig  sifetiM  'V^ 
»4xA9m^r)'^  «l>Vi,  sMtHhrl^  of  which; 'd^<!Alltidn(f 
AlRe|ienwM  vky^  HikdtHf  fMialt  to  WA,  iei^rifh]|(  Wlii 
<^mx4  iaiMa«aiie'«<otti  the-  IptiriA  WivlBtk  tbi^'b^ldhg'; 

tMsHiiMfriipit'^Nir  tMt-%«  tecMlit«fW)teflMn82|V<^ti^ 
«ejPQM!)llfi»l«l|IOMM''t«n|hfc.^illJ!li  <MRsiia^<ll#f'^';  <it/tf 

ihfcllijnwiMlP iwil»ye»<<ii»»bri» ftl  retU>reaV<ftN^ ||t^ Vii'^ 

Miiini  I  W>qh»»|^hf'  tb«j^ihal^»y  kl»jfeeyH6  iftdl^tiMiWi:'' 
Si«M|ilirUbhPt««  ailog$>W8>(^«r;^fiMt,  tiMt  lAc!-1i^hif6y<f 
«Mei«M|l«tte9Md[  **  iMi^iMllfti*'  10  tighif^'flifiJe'^WKb  Wifa 

>Ms*<fot(tB6M-iiviWi«*tte'>^' ribib -ttf^fiiiS'lffivaf^'A^ 
^bi8  te94lM8.'1!i>6lX'4»  twih  ^iH^  hk^k  'i^c^^i^y'tif 

latbhol;  itMkT'tHafi'iiaiif (ffefadiiy  fue^mcf' t^k^b)e/t& 
^w^MMbM^ftrW^t  oTlifotk,  ind  directs  th4t  mich'iitef- 
-0«A  iiuit%e  iup^lied^niiiB  Work'  ktf  the  'trieatis  o^  6bUinni|( 
Y^Iief,  but  it  doe*  not  any  where  confer  updo  the  jparuj^ 

*    ^     «    ..  0|<l)Af  »»«»«>?.   p..    '      ,  .        .  if>)U.  Ibid.  -.    ;^    ..■-   i   '/  * 
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1823,        ofiicers  the  power  of  velievi&g  in  isoiiey  w^lhoal  fir^ 

the  party  to  work.     The  whole  of  (hat  statute  aecfss  to 


v.  proceed  upon  the  principle  now  contended  fory^llMtfhoi^ 

CousTT.  y^^^Q  j^  jj^^  work,  being  able,  are  not  to  eat;  and  theaer 
cond  section  studiously,,  and  in  teinis,  lays  down  that  pri»« 
fpiple,  for  it  d^lares  the  olyect  of  the  former  sa^^oii  to  he 
'f  that  the  money  raised  only  for  the  rdief  of  sucb  as  htq 
Mwell  impotent  as  fodr^  may  not  be  mlsappUad  aodooii- 
sumed  by  th^  idle,  sturdy,  and  disorderly  beggars;*'  v4t  M 
^e  mode  of  identtfyiog  the  proper  olffscts  of  z^li|Bf  difOoMli 
that  eveiy  person  being  r^atered  in  the  coUectiea  i>pok% 
and.receivbg  rdief,  shall  wear  a  badge,  probiliitUig  iba 
overseers  from  relieving  any  peoop  nqi  so  wearing  a  bt4|t« 
under  a  penalty  of  20f«  Apteoed^nt,  faowefer,  to  this  stUe 
tute,  was  the  d  &  4  fF.  4r  Af-  c/ 11,  in  the  mis-constmcfjeli 
and  perversion  of  which  originated  this  unfortunate  eyst^ni 
now  in  operation,  and  the  effiects  of  whbh  are  so  kurlheg- 
9ome  to  the  country.  The  11th  section  of  this  act  dassrfil 
particular  observation.  It  b^os  by  r^ung  Ae  inqpovt* 
niences  resulting  .from  »  misapplicalion  and  unduf  tatgnii0» 
of  the  ^  power  of  the  churchivan^is  «and  overaaeff  ef  iki 
poor,"  which  it  declares  to  fae  <^  contrasy  to  ijfm  trae  jn|wK 
of "^  the  43  Elizab^h.  Now  it  has  ah«ady  b|e«  abfifOi 
th^t  the  power  of  relief  given  by  the  4S  EUz.  uppiMd  to  Ikt 
impotent  only.  That  statute  had  several  o^ier  abjecl»  i« 
view,  such  as  the  providing  work  for  the  poor,  the  ^qmh 
pellingthem,  by  the  interpotttion  of  the  magUtrato^  to  if 
work,  the  binding  out  poor  children  apprentices,  aad  tlw 
husing  of  rates  for  the  relief  and  maintenance  of  t)n  po^{ 
and  eveiyone  of  diose  acts  is  dii^ecled  (o  be  done  kj  ll|i 
co-operation,  and  consent,  and  authori^  of  die  tDagis^ataSi: 
the  only  act  which  it  empowered  the  overseers  to  do  •«* 
clusively,  and  upon  Aeir  own  single  andiorit]^  irss  the 
affording  pecuniary  lelief  to  the  impotent  poor.  7^^ 
power  thiis  conferred,  became  abused,  and  the  Ulb  sec- 
tion of  ^eSW.^  M.  c.  1 1/  goes  on  to  prescribe  ^  remfdy, 
and  after  providmg  that  correct  lists  shall  be  froin  time  to 


kiCHASLMM  rrnVM,  VOURTH  GEO.  it.  ^ 

$imm  niMie  of  the  penons  eotided  to  rdief,  directs^  ''  tfuit       )83au 
•o  other  perton  be  allowed  to  have  or  receive  coIlectioD  at      ^"^^/^^ 
the  charge  of  the  Baid  pwiA,  but  by  authority^  under  the  p,  ^ 

hand  of  one  justice  of  peace  rendiqg  within  such  parish,  9ousn» 
low  (if  none  be  there  dwelling)  in  the  )>art8  near  or  next 
adjoining^  or  by  order  of  the  justices  in  their  respective 
Quarter  Sessions,  except  in  cases  of  pestilential  diseases^ 
fiaguesy  or  small  pox,  for  and  in  respect  of  such  families 
only  as  are  or  sbijl  be  therewith  infected.''  Tlie  effect  of 
that  clause  is,  that  eacept  in  the  cases  specifically  excepted^ 
no  pecnniaiy  relief  shall  be  given  without  the  consent  of  * 

the  parishioners  on  the  one  hand,  and  the  audiority  of  a 
magistrate  on  the  blher.  Instead  of  this,  the  mischievous 
practice  has  been,  that  the  pauper  apjdies  to  a  magistrate, 
j/tho  makes  fm  order  for  relief  as  a  matter  of  course,  with- 
out knowim  any  thing  of  the  real  merits  of  the  case,  and 
mtbeiit  CQDSidling  the  parishioners^,  aiid  noriep  that  order  the 
<)verseers  act*.  Thi«  i^  a  clear  violation  of  the  statute,,  and 
it  is  AtiU  nxora 4€arly  proved  to  be  so,  by  the  9Geo*  1.  c«7« 
^  1,  whichr  a(lterxecitii)g  this  very  grievance,  enacts,  ''that 
tim  jnslica  of  the  peace  shall  order  relief  to  any  poor  per- 
«eoB  dweUing  in  any  parisht  until  oath  be  made  before  such 
justice  of  SMM  matter  which  h^  shdl  judge  to  be  a  reasoor 
f^e  cauae  or  ground  Sk  haviog^  ^ndi  relief,  and  that  the 
M^mp  person  bad^  by  himself^  herself,  or  some  oth^,  ^i^ 
SHJMi  for  relief  to  the  parishioners  of  the  parish,  at  som« 
f  ^stiy  or  other  public  meeting  of  th^  said  parishioners,  or 
to  two.  of  the  overseers  of  the  poor  of  such  parish,  and  was 
by  them  refused  to  be.  relieved,  and  imtil  sudi  jusdce  halh 
anmmoned  two  of  ^  overseers  of  the  poor,  to  shew 
canse  why  such  relief  should  not  be  given,  and  the  person 
ae  sunmioned  hath  been  heard,  or  made  default  to  appear/' 
Unfortunately,  that  section  does  not  require  that  the  magis* 
tnite  thus  applied  to  shall  be  resident  within  the  parish,  or 
it&  neighbourhood,  ^d  that  omisrion  has  opened  wide  a 
door  to  fraud,  because  the  pauper  frequently  applies  to  a 
nngistrate  resident  at  a  great  distance,  the  overaeer  ne^ 

VOL.  III.  p  F 
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1623*        lects  to  appear  before  hiai^  and  thus  the  order  for  relief  10 
obtained  without  any  examination  of  the  claim  of  the  parlj 
receiving  it.    But  the  subsequent  parts  of  this  statute  are 
CoixETT.      ^^  important,  and  are  evidently  in  aid  of  the  original  de- 
sign of  the  43  EUz.,  uamelji  to  secure  the  means  of  finding 
employment  for  the  poor,  instead  of  relieving  them  in  the 
first  instance  with  money.     Section  4  empowers  the  parish 
ofiicers  to  provide  houses  '^  for  the  lodging,  keeping,  main* 
taining,  and  employing*^  their  poor,  and  declares,  that  those 
who  refuse    to  enter  the  houses    shall  not  receive  relief; 
which  is  in  substance  a  declaration  that  the  overseers  shall 
not  have  power  to  relieve,  except  by  finding  employment, 
and  that  those  poor  who  are  able,  but  not  willing,  to  work, 
shall  not  be  entitled  to  any  relief.    The  36  Geo.  3.  c.  £3,  in 
some  degree  altered  the  regulations  of  the  9  Geo.  l.by  em- 
powering the  overseers  to  relieve  poor  persons  at  their  own 
houses;  but  with  this  limitation,  namely,   ''in  temporary 
illness  or  distress.''    The  want  of  employment  described  in 
the  present  case,   can  hardly  be  called  '^  distress,''  withm 
the  meaning  of  that  dkuse ;  but  at  any  rate  it  cannot  be 
-called  '*  temporary  distress."    The  word  "  temporary"  there 
taieans  sudden  and  unforeseen  distress^  and  cannot  possibly 
apply  to  persons  who,   in  the  language  of  the  case^  ai:a 
*' able-bodied  laborers/'  to  whom  '*  weekly  relief  was  af- 
forded for  many  weeks  in  iiuccession."     The  2>^Geo.3^ 
c.  83,  may  also  be  referred  to,  as  shewing  the  unceasing 
anxiety  of  the  legislature  to  relieve  the  poor  by  means  of 
employment  only;  for  the  17th  section  empowers  overseers 
to  provide  '*  utensils  and  materials  necessary  for  th^ir  em- 
ployment ;"  the  32d  points  out  the  mode  of  providilig  em* 
ployment  for  those  poor  persons  who  are  unable  to  piroenra 
it  themselves;   and  the  35th  authorises  magistrates   ''to 
order  the  guardian  to  procure  maintenance  and  emptoyment" 
for  persons  so  situated.    From  a  review,  th^efore,  of  all 
the  acts  of  parliament,  the  result  appears  to  be  Ais,  that  it 
is  the  duty  of  the  overseers  to  procure  employment  for  dl 
those  who  are  able  to  work,  and  that  they  cannot  legdty 


CoLunv* 


HICdAfiLkAlf  MitM^  FOtJBLTH  OfiO.  IV.  W6 

'  relieve  snch  persbm  Vf  any  otber  means.    This  was  the        1828. 
iipirit  and  objeet  of  Ac  45  Elir. :  the  same  spirit  and  ob-      ^"^V^^ 
ject  appears  in  every  subsequent  statute!;  that  object  has  ^, 

lieen  defeated  by  the  mode  of  relief  punned  by  the  over- 
seers in  this  case,  and  therefore  upon  that  ground  these 
accounts  are  clearly  objectionable^  and  ought  not  to  have 
been  altowed.  IB&jffey,  J.  Suppose  the  overseers  are 
tmable  to  procure  employment  for  the  poor,  \vhat  course 
are  they  th^n  to  adopt?]  Hiat  question  does  not  arise,  be- 
cause it  does  not  appear  by  the  case  that  these  overseers 
were  unable  to  find  employment  for  the  poor,  nor  even  that 
they  made  the  slightest  attempt  to  obtaifi  it,  either  in  or 
dut  of  thiis  parish,  which  it  is  Submitted  they  ought  to  do, 
l>cfore  they  can  be  authorised  to  distribute  pecuniary  relief. 

AliBOTf ,  C.  J.^-We  are  of  opinion,  that  this  case  ought 
t^  go  A>wft  again  to  die  Sessions,  in  order  that  we  may  be 
'  informed,  one  way  or  the  other,  whether  the  overseers  did 
6r  did  not  endeavour  to  find  employment  for  the  poor  of  this 
'  parish,  and  whether,  notwithstanding  their  endeavours,  they 
were  unable  to  find  work  for  them.    Until  that  £sct  appears 
distinctly  on  the  case,   one  way  or  the  other,  we  cannot 
''  decide  the  question  intended  to  be  submitted  for  our  con- 
'  sideration.    Having  said  thus  much,  I  wish  it,  however,  16 
'  be'  distinctly  understood,  that  upon  a  question  like  this,  so 
deeply  affecting:  the  public  interest,  and  upon  which  the 
public  mind  may  be  so  mnch  agitated,  we  have  not  as  yet 
protiounced  any  opinion  that  parish  officers  are  not  bound 
to  afford'  pecuniary  relief  to  pdor  persons,  for  whom  no 
employment  can  be  foimd.    As  yet  the  Court  has  pronounced 
*  no  opinion  one  way  or  the  other  upon  that  point.    The  pnly 
opiniori  which  they  give  b,  that  it  is  the  duty  of  the  over* 
seers,  m  the  first  instance,  if  they  can,  to  provide  employ- 
ment for  Ae  poor,  and  I,  for  one,  give  that  opinion  for  the 
sak^'of  the  poor  themselves,  being  most  perfectly  convinced, 
'tfiat  It  is  ihore  for  their  advantage  that  they  should  maintain 
themselves    by  industrious  labor,    than   receive   pecuniary 


SdQ  CASES  IN  THE   king's  BENCH, 

1023.  .      relief  without  employment*    Before  we  can  come  to  any 

V*v^^     .satisfactory  judgment  upon    the  question  intended  to  be 

"^^^^^     raised,  let  us  be  distinctly  informed,  whether  any  and  what 

Cmjjot,      steps  the  parish  officers  have  taken,  both  within  and  without 

this  parish,  to  find  employment  for  die  poor. 

Batlby,  J.  suggested,  that  it  was  the  bounden^  doty  of 
the  overseers  to  obtain  work  for  the  poor  if  they  could, 
either  in  or  out  of  their  own  parish,  and  it  was  only  in  case 
of  inability  to  procure  work,  that  they  would  be  justified  id 
giving  relief  in  money.  Probably  this  very  discossioQ  would 
rouse  .  overseers  of  the  poor  to  a  sense  of  their  duty  in  eo^* 
deavouring  to  find  work  for  unemployed  poor  peiaoM. 
There  were  several  useful  modes  of  employing  poor  persons^ 
advantageous  to  the  public,  such  as  levellii^  hflls,  and  init' 
proving  roads.  Within  the  last  few  years^  a  great  dealliad 
been  done  m  improving  the  public  highways  by  thia  moit  of 
employing  poor  laborers. 

lite  case  was  sent  back  to  the  Sessions  to  be  amended. 


JWrf«y,  AitCH£tt  r.  PfilTCHAKO. 

A  mle  <b  ap-  X  HIS  beiuj^  an  action  of  account,  and  judgment  fiodi' 

£wactioD^of  computet  having  been  given  for  the  plaintiff,* CAi|()fnioviKli 

•d^te^bD^tte*  the  Court  to  appoint  auditors  pursuant  to  the  praotioeiiu. 

fint  instance;  this  form  of  action,  and  it  becoming  a  question  whellicv.ivr 

appointed  two  Aie  practice  of  the  Court,  the  rule  was  absolute  ip  the  firsi 

M^t^^Sf  instance,  or  only  nisi, 
the  auditors. 

The  Master  certified  that  the  practice  was  to.  make  it 
absolute  in  this  first  instance,  and 

The  Co  OUT  made  it  absolute  ajccoldingly,  and,  upon  the 
authority  of  Smith  v.  Smith  (a),  appcmited  Masters  Le  Blmc 
and  Chapman  to  be  the  auditors. 

(a)  f  CItit  Rep.  10.    Vide  8  Wife.  79^  88.  89. 
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PCRDOM  «.  BroCKBBIDOE.  FriO^^ 

N99.  f  1. 

i^RCHBOLD,  on  a  former  daj  in  this  Term,  had  ob-  ^^f*"^* 

tained  a  rule  to  shew  caiue  why  the  defendant  should  not  be  clnraiMl  in  ex- 

discharged  out  of  custody,  on  the  ground  that  the  com-  jadgiMntVtlie 

lyiittitur  on  the  judgment  had  not  been  entered  on  the  judg-  £[J^|^*^ 

ment  roll  within  the  period  prescribed  by  die  rule  of  the  committttiir 
^  -^  ^  ^  ..•,        .-         pJ«ce  with  tiM 

Court  of  EatterT^nn,  41  Geo.  3,  which  suted,  **  that  from  clerk  of  the 

and  after  the  first  day  of  Trinity  Term  next,  eveiy  conn  soant  to  ^* 

miltilur  im  every  judgment  obtained,  or  to  be  obtained  in  ^%f^^^i 

this  Court,  against  any  prisoner  or  prisoners,  shall  be  filed  ^e  latter 

with  th^  clerk  of  the  dockets  of  this  Court,  on  or  before  the  ed  to  enter  it 

last  day  of  the  Term,  in  which  such  prisoner  or  prisoners  ih  ^troil  wUb« 

or  are  to  be  chaiged  in  execution;  and  the  clerk  of  the  *"  ****b2?L 

docieelt  shall  enter  such  committitur  on  the  judgment  roll  the  rale,  the 

within  four  days  next  after  the  end  of  such  Term,  exclusive  the  priMoer  to 

of  the  last  day  of  the  Term,  unless  the  last,  of  such  four  ^^^f^* 

days  be  Sunday,  and  in  that  case,  within  five  days  next  ]"~  "f  defiiult 

after  the  end  of  such  Term ;  and  that  in  default  thereof  tiff's  attorney^ 

such  prisoner   or  prisoners  shall  be    entitled  to  be  dis* 

charged."  (n)    In  this  case,  the  verdict  against  the  defendant 

was  obtained   at  the  London  Sittings  before   last  HUam 

Terns;  in  thct  course  of  that  term  he  ws^s  rendered  by  his 

h^il,  aiid  in  the  ensiiitig  faster  Term  h.Q  was  charged  x\\ 

cnifcutiofi  ip  the  present  action  by  rule  of 'Court,  upon  the. 

acknowledgment  of  the  Marshal  that  he  then  had  him  in  his^ 

custody ;  but  the  committitur  was  not  entered  on  the  judg;- 

ip^nt  roll  uptil  ^fter  t^e  ^.  of  the  ensuing  trinity  Teu/is 

Rotch  now  shewed  cause  against  the-  rule,  and  produced 
an  affidavit  by  the  plaintiff's  attorney,  stating  that  the  com^ 
miUitur  piece  vras  duly  filed  wilh^  the  clerk  of  the  dockets 
before  the  last  day  of  Easter  Term.  He  contended  that  the 
plaintiff  had  done  all  that  the  rule  called  upon  him  to  do ; 
the  coiQiiiittitur,  through  some  error,  certaipl;^  had  not  hefei% 
(lO  VMe  i  Eaj»t,  05.  410. 
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entered  upon  the  roll^  bat  that  was  the  default  of  the  officer 
of  the  Court,  which  the  plaintiff  could  not  possiblj  prevent, 
and  for  which  he  ought  not  to  be  held  responsible.  He  also 
referred  to  the  rule  of  Court  of  Easter  Term,  SGeQ,^.{a)t^ 
which  provided,  that  after  notice  given  by  prisoners  to  plam* 
tiffs  of  their  intention  to  apply  for  their  discharge  under  the 
Insolvent  Debtors  Act,  '^  no  prisoner  shall  be  superseded  or 
dischai^ed  out  of  custody  at  the  suit  of  such  plaintiff  by 
reason  of  such  pontiff's  forbearing  to  proceed  against  him 
according  to  the  rules  and  practice  of  this  Court,  from  the 
time  of  such  notice  given^  until  some  rule  or  order  shall  be 
made  in  the  cause  in  that  behalf  by  this  court,  or  one  of  the 
Judges  thereof/'  This  rule,  he  contended^  had  a  general 
application,  and  would  therefore  deprive  the  defendant  of 
any  benefit  otherwise  arising  to  him  from  de&ult  in  the 
plaintiff's  proceedings. 


Archboldf  contri,  insisted,  that  although  it  was  the  duty 
of  the  cleirk  of  the  dockets  to  enter  the  committitur  on  the 
roll,  yet  it  was  also  the  duty  of  the  plaintiff's  attorney  to 
see  that  it  was  done. 


Per  Curiam. — ^The  rule  of  Court  upon  which  this  mo:- 
tion  was  obtained,  is  express  and  unequivocal  in  its  provi- 
sions, and  we  have  no  discretion  in  applying  it  to  the  present 
case.  The  directions  of  the  rule  have,  not  been  obeyed,  iihd 
therefore  the  prisoner  must  be  discharged;  for  upon  the 
present  motion,  we  cannot  inquire  where  the  default'  ori- 
ginated. With  respect  to  the  rule  of  Court  last  cited,  that 
was  made  altogether  alio  intuitu,  and  has  not  th^  siij^tesf ' 
bearing  upon  the  present  case.  This  rule  must  be  made 
absolute,  but  under  the  circumstances,  we  think  it  should  be 
without  costs. 

llnle  absolute  for  discharging  the 

prisoner  out  of  custodyj  without 

costs  (6). 

.  (a)  Ante,  VOL  i.  47S.  {b)  Vide  F9iUr(U  v.  PAOfry,  5  Burr.  1841. 
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1823; 

In  the  Matter  of  Stephens.  SaHwday, 

N99,  Tt*' 

X^AMPBELL,  on  a  former  day^   obtained  a  rule  to  Prisoners 

bring  np  James  SUphens,  and  eight  other  persons,  confined  jg  the  King's 

as  prisoners  for  debt  in  the  King's  Bench  prison,  to  answer  areTiabkT^be 

the  matters  of  an  affidavit :  and  also  to  shew  cause  why  they  pnDis)ied  in 

tlie  discretion 
ahcNdd  not  be  removed  to  the  county  gaol  of  Surry,  for  of  the  Court. 

having  been  found  gambling  in  the  said  prison.    The  rule 

was  granted  on  the  affidavit  of  William  Jones,  £sq.  the 

Marshal,  and  two  of  the  turnkeys.     It  was  stated  by  the 

former^  that  in  consequence  of  information  communicated 

to  him,  that  a  gaming  table  was  kept  in  one  of  the  rooms 

of  the  prison,  in  which  Hazard  was  frequently  played,  from 

midnight  until  six  in  the  mombg,  he  gave  directions  to  the 

other  deponents  to  search  the  said  room,  and  prevent  such 

practices.    The  other  deponents  stated,  that  between  twelve 

and  one  o'clock  on  the  morning  of  the  17th  November,  they 

seiM^ched  the  room  of  the  prisoner  Stephens,  and  detected 

him  and  the  several  other  persons  named  in  the  affidavit,  in 

tiie  act  of  playipg  at  dice. 

The  prisoners  were  this  day  brought  into  Court,  and  after 
bearing  Desman,  C.  S.  Andrews,  and  Chitty,  for  different 
prisoners,  and  Copley,  S.  6.,  in  support  of  the  rule, 

Abbott,  C.  J.,  said,  this  is  the  first  occasion  that  a  matter 
of  this  nature  has  been  presented  to  the  notice  of  the  Court. 
We  hope  that  the  practice  complained  of  has  not  been  of 
long  prevalence  within  the  walls  of  this  prison,  and  we  trttst 
that  a  lenient  treatment  of  the  persons  now  brought  before 
tts  may  be  sufficient  to  put  down  a  practice  so  highly  pre* 
Judicial  to  the  good  government  of  the  prison.  If  it  cannot 
be  put  down  but  by  severity,  it  u  to  be  understood  that  the 
Court  has  power  tq  infiict  serious  punishment  in-  cases  of 
this  nature^  and  they  must  resort  to  extremities  if  this  practice 
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shall  be  continued.  In  the  present  instance^  however,  Ae 
order  of  the  Court  is,  that  James  Stephem,  the  keeper  of 
the  room,  (who*  stands  in  a  very  diflEerent  situation  from  the 
other  prisoners),  be  confined  alone  in  the  strong  room  Qf 
the  King's  Bench  prison  for  one  month,  and  that  the  Maiv 
shal  do  hot  allow  to  the  other  persons  (except  one,  who  hns 
since  been  discharged  under  the  Insolvent  Act),  or  any  of 
them,  the  benefit  of  die  rules  of  the  prison  ior  one  month. 
With  respect  to  the  excepted  person,  the  order  of  the  Court 
is,  that  he  do  enter  into  his  personal  rccogniaance  b  the 
^una  of  40/.  to  be  of  good  behaviour  for  six  moiltb^ 


2Vm.  S4. 

Aa  insolvent 
debtor  wbo  hat 
been  arrested, 
and  given  a 
bail  bond,  for 
a  debt  con- 
tracted before 
bis  discharge 
iinderlG0o.4, 
c.  119,.  must 
plead  to  the 
action;  the 
Conrt  liaving 
no  power  to 
lelieTe  him  on 
motion,  eitlier 
hy  setting 
aside  the  pro- 
ceedings, or 
ordering  com- 
mon bail  to  be 
filed.    If  he  is 
detained    in 
custody,  it  is 
otherwise. 


DoNB  V.  Smith. 
X).  F.  JONES  moved  to  set  aside  the  proceedings  ob 
the  bail  bond  given  by  the  defendant  in  this  case.  The  de^ 
fendant  having  been  indebted  to  the  plaintiff,  who  wafs  m 
partnership  with  a  person  named  BaU,  gave  a  bill  for  flib 
debt  to  the  plaintiff,  payable  to  the  partnership  accotmt. 
The  defendant  afterwards  became  embarrassed,  and  applied 
under  the  Insolvent  Debtors*  Act,  1  Geo.  4.  c.  119,  to  be 
discharged.  In  his  schedule  he  inserted  the  plaintiff  and 
Ball  as  his  creditors  on  the  bill  in  question.  Having  ob- 
tained his  discharge,  the  plaintiff,  to  whom  the  bill  was 
given  on  the  partnership  account^  afterwards  brought  the 
present  action  against  the  defendant  upon  the  bill,  treating 
it  as  a  separate  debt.  The  question,  under  these  circuoH 
stances,  was,  whether  the  Court  would  set  aside  the  pro- 
ceedings, or  put  the  defendant  to  plead  his  discharge*  He 
contended  that  the  Court  had  authority  to  relieve  the  de- 
fendant on  motion,  or,  at  ali  events,  to  .direct  common  bail 
to  be  entered.  There  are  two  sections  in  the  Insolvent  Act, 
I  Geo.  4.  c.  119,  relating  to  actions  against  discharged  in- 
solvents; namely,  the  a6th  and  28th.  ITie  former  is  eoo- 
fiued  to  cases  where  the  party  is  arrested  or  detained  in  pri- 
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mm ;  aod^ia  mioh  cmn,  a  jttdg&Cuot  Mt  Ccmrl)  has  the  p«>W!er  I8HL 
to  ^' release :  from  cusfodymioh  prisoiier;"  but  thait  chiue 
does  ndt  apply  to  this  case/  because  here  the  defendi^it  is 
nfot  in  cuakKly,  iEiod  the  only  rdief  which  the  judge  has  l(he  S^m* 
pecdiar  power  of 'grantin([»  is  to  order  his  release  from  cvs* 
tody,  sopposbg  him  lio  be  confined.  The  28tb  section :  C€- 
lates  to  executions  and  actions  against  discharged  insolvents, 
and.  that  section  gives  the  defendant  a  plea;  and|  if  the 
phuntiff  be  nonsuited,  discoi^tinue,  or  verdict  pass  figainst 
him,  or  judgment  on  demurreri  the  defendant  b  to  have 
double  costs.  The  question  then  is,  whether  this  section 
makes  it  imperative  on  the  defendant  to  plead;  if  it  does 
not,  the  G>urt  will  set  aside  the  proceedings  on  the  bail  . 
bond,  or  at'  least  allow  common  bail  to  be  filed.  It  is  ma« 
terial  to  observe,  that  the  former  Insolvent  Debtors' Act, 
54  Geo.  d.  c.  28,  containartwo  nearly  similar  sections  to  » 
fhose  in  1  Gpo.  4.  c.  119;  orie  empowenug  apy  judgje  of^t^e 
Coniti  or  two  justices,  to  release  the  prisoner;  and  the  other  • 
giving  him  a  plea  and  Rouble  costs.  In  fVihon  y.  Ken^{a) 
it  was  held,,  that  an  insolvent  debtor,  who  has  taken  the 
bcytdsfit  of  that.s^tute,  is  not  liable  to  arrest  upon  a  subse- 
fi|e|it' promise  to  pay  a  debt  contracted  prior  to  the  day  ,  . 
prescribed  in  the  act.  Undoubtedly  in  that  <;ase  the  de- 
fepdwt  was  in  prison  at  the  time  of  the  application,  and 
there  the  Cotir^  interfered  notwithstanding  the  clause  in  the 
statute  similar  to  that  in  the  present  instance.  The  case  of 
IfUsdH  V.  Ktwp  is,  however,  an  authority  to  shew,  that  al- 
though the  statute  gives  the  defendant  a  jdea,  he  is  not  pr&« 
eluded  from  applying  to  the  Court.  The  Court,  thereibre, 
in  the  exercise  of  its  f;eneral  jurisdiction  will  relieve  this  de-^ 
fci^ant,  instead  of  putting  him  to  the  expence  of;  a  plea^ 
which  must  ultimately  be  found  in  his  favour. 

Per  CyaiAM»-^We  have  no  authori^.  to  grant  thb  ap-r 
plicatiou.  If  the  defendant  were  detained  in  custody,  the 
Court  would' have  authority,  under  the  Insolvent  Act,  tQ 

•   («)3M,&'S.  595. 


D«Mt 


IttMU       oHerbis  4i0cbtiy8|  tmtdmBisiiQpivtinoawliRbfdEbRBS. 

fahii  from  the  oecesMf  of  plcadbig»  if  Ihe  plaioliff  tfainki 

proper  to  sue  bim  for  t  dehl  cMtnicled  before  hjs.diflcbifge* 
Btunh      jf  n^e  5|^efe  to  a«8ume  the  authority  contended  far^  ire  sbouid 

be  celled  upon^  ili  ev«i7  einiifir  cese,  to  try  upon  aAdent. 

the  tfHtfa  of  ft  pka  whidi  nmit  be  p«t  on  tke  record,  end 

tried  fey  fte  couotfy^ 

Rale  revised. 


Mhnddif,  In  the  Matter  of  Farmer. 

iVov.f4.  ■ 

It  seems  that  \jHifTTf  tm  ft  fottA^  day,  obtftined  ti  rde,  calKng  on 

tar^^of  the '    the  ptolbonotaiy  of  the  Court  of  R^queat8|  WkUechapd^  to 

«ito,^»Sii.  *ewcauae  why  he.  should  not  be  reinoved  firom  hfeoffide 

'A'T^JI*  not   fbrdleged  ettottion^  in  takitig  moro  fees  fiom  one  of  the 

lecdvimsof  a   suitors  of  the  Coutt  ntniied  Lety  Jkxander,  dmn  by  die 

S^o^f^^''  scale  of  fee^reguhited  by  ^e  act  of  pariianent,  «nd^r#hicb 

Mot,  autbe   |be  Cotirt  was  constituted,  he  was  iiutfabriaed  in  takiiw, 
fees  necessary  ^  ^ 

to  bring  his    It  was  alleged  Hmoogst  other  grounds  of  complAint,  that  the 

h^^  the*saU  prothottOtary  had  tftkeO  all  the  fees,  namely,  for  summonSlq; 

Is  at  issae.  thejut]f^  entering  the  cause,  and  i^oing  snbpOBttas,  befoit 
the  cause  was  At  issue.  There  wAs  no  allegation  that  the 
comphdttiint  hid  applied  to  fte  Officer  to  httVe  the  Mippoaed 
excels  of  fees  returned  before  this  applicatiou  Was  made. 

JViUk  now  shewed  cause  upon  effid&vits^  which  tompletely 
relieved  the  officer .  from  all  imputation^  on  the  ground  of 
fraud  or  extortion;  and  as  to  tailing  the  fees  before  hand,  it 
was  sworn  that  thtit  was  the  constant  prattice  and  course  of 
business  in  the  Ciourt. 

V 

jAbbott,  C.  J. — If  this  party  had  discovered  that  he  had 
ptid  more  fees  than  he  ought,  he  should  have  applied  to 
the  officer,  and  explained  the  matter  to  him,  And  have  de^ 
sired  the  money  to  be  refunded.  lustead  of  that,  he  take! 
the  harsh  and  severe  step  oi  calling  upon  us  to  remove  him 
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fipofH  his  office,  which  iii  a£ta|id  projier  cage  Ibe  Court  ha* 
aiMbority  to  do  uod^r  the  act  of  parUafnent.  The  onlf 
grofind  pf  an^pl^nt  which  ii  not  dis^nctl;  and  clearly  aa- 
aweredi  n,  with  repp^ct  to  the  officer  takiiv  at  once  all  the 
f^P0B  for  $ammomg  the  jury,  fox  entering  the  ^cmse,  wuA 
WHJng  the  subpoeiiaf.  T)i^ao9w«r  to  that  in,  that  lliia  ii 
t|i^«oiiataiit  practice  aiid  course  pf  the  Coart.  It  tmtj 
liappans  t)^t  a  cause  can  be  tried  ygiik  juffiqeat  «el«ri^  to 
jiiatil^  takiiw  all  the  fees  at  ooMi  and  though  I  do  iKA  think 
that  this  pvtf  has  subjected  himself  to  the  severe  ^md^ 
vhiph  the  Coujt  9s  called  upou  to  in^ct  upoahioi,  #tfll  I 
JlW9t  /isqr  I  <lo  t^o^  approve  of  the  practice  of  tiding  all  tho 
fees  before  hand.  For  this  reason,  I  tbinl;  ^  Mii^'Hilie 
opght  ta  be  distdiairged  oAAoitf  oistf • 


loea 

FABsaa* 


{Iq(9PY9  (a)  and  B^st,  Js,  con^nrred, 


Rule  discharged,  without  Costs^ 


Moums  V.  JoNBs^). 


a/»  EFJNS,  on  a  former  day,  moved  fdr  a  nde  to  shew  If  the  parties 

.        .  ,  •  to  a  warrant  of 

eause  why  the  two  writs  of  alagit|  and  the  inquisitions  taken  attorney  agree 

thereon,  which  bad.been  sued  out  upon  a  jodgmtet  entered  ^(^TOopon 

Up  oh  a  warl^nt  of  attorney,  given  to  secure  an  annuity  ^^"^^^* 

granted  by  the  defSnidant  to  the  pkintifiy  should  not  be  set  and  a  day 

asida  for  irregularity.    He  submitted  four*  grounds  of  ob^  yi^iog  the* 

jection,  fidt.  that  the  judgment  was  more  than  a  year  and  ^J^^^^^i^ 

.»VMe«ite,M«.  I?2!Sa"*bS! 

Ms,  lUid  execs tibn  may  be  taken  ont  notsrithitalidlng  tfie  stetlTiMfli.  t.  ^ 

Copyhold  lands  cannot  be  extended  under  an  elegit,  but.  if  the  inqnidtion  cons- 
jifehenda  boUi  fieebold  and  copyhold,  It  may  be  good  as  to  the  former,  and  bad  ai  to 
the  latter.  •  ,    ■  ,_-_    ._. 

Where,  nnder  ens  elegit,  a  fioiely  of  d«feqdapt'ft  lands  were  takes  to  saUifJr  •  {»«- 
Bient :  and  nnder  a  second  elegit,  the  whoh  of  the  remahider  of  his  (ands  were  taken 
ini^sad  of  a  moiety  of  thi  moiety  :«-Held,  Uiat  the  second  elej|it  wsi  a  mere  nsUity,  and 
there  was  no  occasion  to  apply  to  the  Couit  toset  it  aside. ' 


J^^iW.       n  day  old,  and  no  scire  facias  bad  been  sued  out  to  renve 
.  it.    It  was  true  that  the  warrant  of  attorney  contained  an 


Jonas. 


t.  agreement  to  waife  this  irregularis;  but  be  submitted  diat 

a9  the  plaintiflF  was  by  common  law  left  to  his  action  on 
the  judgmefit,- he  *  could  only  have  execution  upon  it  by 
complying  with  the  requintes  of  the  Stat.  tVestm.  2.  (a),  and 
the  defendant's  consent  could  n6t  dispense  with  compliance 
with  thoc(e  requisites.  This  principle  had  been  laid  down 
respecting  warrants  of  attorney  granted  by  prisoners,  Huimm 
V.  HuUon(b),  and  appfied  by  analogy  to  the  present  case. 
S^ohdy  the  extent  made  upon  the  defendant's  lands  was 
excessive,  being  more  than  double  in  value  the  amount  of 
the  debt  owing;  and -as  the  lands  could  not  be  extendfed  at 
alt,  where  there  are  goods  to  satbfy  the  debt(c)i  by  parity 
of  reasoning  it  would  appear  that  no  more  of  the  lands 
should  be  extended  than  was  fairly  requisite ;  besides  which 
the  warrant  of  attorney  contained  a  stipulation  that  only  so 
mUch  land  as  was  necessary  should  be  taken.  {^Abbott,  C.  J. 
That  objection,  if  tenable,  would  affect  the  inquisitions  onIy» 
liot  the  writs  of  elegit]  Third,  copyhold  lands  have  beea 
extended,  which  is  clearly  illegal;  Gery  v.  Smart  {d)i^ 
7  Rep.  49,  and  Plowd.  224;  and  that  will  render  the  exr 
tent  void  in  toto.  Berry  v.  fVheeler(e\  'Earl  Stamford  v, 
Hobart{f\  Corn',  Dig.  Execution^  C.  14,  and  Puttm/9. 
Purbeck(g).  \^BayUy,  J.  That  may  be  fatal  to  the  extent 
in,  part,  but  will  it  render  it  void  in  toto  1}  It  must  have-an 
effect  co-extensive  with  the  execution;  the  execution  is  en« 
tire,  and  therefor^  the  e^ctent  is  bad  for  the  who]tt(A)» 
lBayley,J.  That  might  be  ao  if  more  than  a  moiety  of  the^ 
lands  had  been  taken ;  but  that  is  not  alleged  here.  Sop- 
pose .  some  freehold,  and  some  copyhold  land^  taken,  and, 
the  sheriff  extends  a  moiety  of  each ;  the  extent  would  be 
bad  as  respects  the  copyhold^  but  it  would  remain  gopfl  vt 

,     (a)  ta.E.  1.  it.l.c.;i5.  («)tSiiL91. 

(6)  7  T.  R.  r.  R.  E.  4  Geo. «.  (/  )  Id.  JS9. 

(«)  t  IiMt.  390.     Com.  Dig.  £x«  (f  )  a  SiUl.  563. 

ccoUon,  C.  14.  •     (*)  Co,  Ut.  199  h. 
((*J  Dyer,  «05,  b. 


]lf ICBASJUfAS  TKBJtr»  ItllT&TH  .CHRO.  I^.  4IQ$ 

aguoBt  the  freehold.]    Upon  ^  ihe  attthdrides  alimdj  r^feoed    -  iMt 
tO|  it  would  appear  that  the  extent  in  such  a  case  could  not      ^^"^^ 
be  severed,  and  that  being  bad  for  a  part,  it  would  bo  bad  for  n. 

the  whole.    Fourth,  under  the  second  elegit,  the  whole  of      J^«** 
the  defendant's  lands  left  after  the  first  elegit,  were  extended, 
which  cannot  be  done  i  for  upon  a  second  writ  only  a  moiety 
of' that  moiety  which  was  not  extended  by  the  first  can  be 
taken.    Hwft  ▼.  Cogaii  (n).  < 

Abbott/  C.  J^— We  thmk  there  is  nodiing  in  the  first 
two  objecddns.  If  the  defendant  thought  proper  to  enter 
into  a  bargain  that  execution  should  issue  upon  the  judg^ 
ment,  without  a  scire  facias  to  revive  it,*  he  cannot  after^ 
wiM-ds  be  permitted  to  aVoid  the  consequences,  by  setting  up 
the  illegality  of  the  proceeding.  A  warrant  of.  attorney^ 
given  by  a  prisoner,  presents  a  very  different  consideration, 
because  tEere  the  paltynAy  be*  supposed  to  act  under 
duresr*  Second,  as  it  does  not  appear  that  more'  thansT 
moiety 'of  the  lands  was  taken  under  the  first  inquisition,  tha^ 
cannot  be  called  excessive ;  a  moiety  is  the  proportion  which' 
the  law  directs  to  be  taken,  and  if  that  eventually  provesi  * 
more  than  sufficient  to  pay  the  deb^  the;  surplus  may  be 
paid  over  to  the  defendant.  As  to  the  other  objections,  takei 
a  rule  nisi  for  setting  aside  the  first  inquisition  with;  respect  < 
to  the  copyhold  lands,  and  the  secoiid  akogether.. 

'  Tindal  now  shewed  cause.    In  answer  to '  the  first  object  * 
tion,  which  applies  to  the  first  inquisition,  it  is  diiftinctly 
sword,  on  the  part  of  the  defendant,  that  no  copyhold  landa' 
have  been  taken,  and  the  Court  will  not  interfere  in  such  a  v 
cafe  to  try.  a  doubtful  question  of  fact'  upqn  contradiclory 
affidavits.    With  respect  to  the  second  inquisition,  it  must 
bf^  admitted  that  the  sheriff  has  acted,  erroneoully  in  s^ing 
the  whole  residue  of  the  lands ;  but:  that,  fonAs  no  groiiM 
for  the  present  application,  because  the  return  to  the  peafmi 
elegit  is  altogetl^er  voidj  ^d  may,  be  treated  as  such  by  th« 

Oi)  Os.  Elk^4&t. 


Aaimchna^  mtkMt  Ae  MMrf«r«kitee  of  iht  Conft    fbmy 
t*  DmnrntiMf,    Vf6n  bbd»  j^omto  thenefore  the  rde  mast 
^T"      be^difofaflrged. 


Jom. 


.  £mf[&imaDd  X  £Mm^  ia  Mp^cfrf  of  die  rele.  Upon  Ae 
latter  poiat,  at  leas^  the  Cpurt  wiH  tliMfc  tbb  a  (HPopielr  case 
te  their  aiteK&i«b<*,  ia  theiuituiiafjr  iitn9^iiggiert(ri%]rtlBi 
motion.  The  defendant  has  beea  kijaMi  by  ^e  opeMCion 
of  the  second  inquisition,  although  it  may  now  be  aban^ 
donedi:  because ifttke mean  time  the  tenants^ htfvfeiMolted 
9Qdee  10  :pw  Ibeir  MUta  to  ikm  jlwaaif,  uod  Ac^defenetot 
can  hme  no  mode  of  iraeoicriog  dm  pAyuiefits  ao  ttaie, 
em»|itbgr«i>aotioii4  Thein^tnailidn  thereferebeinifclieatfy 
bad,  ttd  it!  opemtimi  being  t^  pNT^odv^e  the  defeodakity  Ae 
Gouft  mill  protect  hie  interests  bf  setftng  it  asidier. 

,  AoiBervTy.  C. J^^-^s  aM  ef  epbikm  Aat  tins  n&'^teme 

IkerdimfaafBBd.'   ITmisirpAft  of  it  relaHia  to  copyhold  pro- 

pAKty^  abd.^}gm«nd«poa<whieh  we  grants  the  nde  lis  to 

tfmtwaa^  a  dictnpel  aUegMiM  4»f  ftcf,  that  the  inqiu^tSou 

kaoludM  copyhpH  knd.    It  is  now«  however;  suggested^  on 

afldmst^  tb«t  no   copyhcid  has  been  extended;      That 

mm  .qMSliM  wUdi  we  cannot  tiy  upon  affidavit,     bi- 

4ieit  ir  is  uttnecessasy  we  should  do  bo^  for  if  copyhold  has 

been  takenlinder  the  first  inquisitibii,  that  inquisitiooy  as 

far  as  it  relates  to  that  part  of  the  property,  must  be  aban- 

dw#dl  te  invalid;    Then,  as  ta  die  second  objection,  the 

taseoitiad  shews*  tfmt  thisnpplStatidn  was  perfS^ctly  unn^ces- 

saaj^  iHMmeh  as  the  ol^eetion  is  fatal  in  point  off  law  to  the 

•etfond  inqmsitioni    On  the  fece  6f  it,  it  is  void  in  ifeelf, 

wA  4wB  not  require  the-  aid  of  Ibis  Court  to  set  iV  aside. 

There  is  no  oecasiM  ^  apply  to  ns  to  set  aside  a  ntlHily. 

'Jjst  the  futo,  bowser,  be  ^i^Bcbarged  without  costs,  Ae 

plaiitar  ttMemldng'  6>  pay  over  ID'  the  defenctiitt  the  sam 

isiilMiedliMer  die  seciod  elegit. 

Rde  dbcburg^;  vtrilhoiif  CbstarJ 


micnjkxxMAn  tBUf;  mmmTU  obov  iv*  OR 


The  KiN0  IX.  Botisitf.  miMdmf, 

Nms.  96. 

X  HIS  defendant  having  been  convicted  on  the  24  Geo.  3.  Where  in  the 

q.  47.  8. 1,  of  smuggling,  vas  adjudged  by  two  Justices  to  writer  habeas 

serve  in  the  navy  pursuant  to  3  Geo.  4.  c.  110.  and  sent  on  ^[^Vere 

board  his  nugesty's  ship  Queen  Charlotte,  for  that  purpose.  a^Miaed  fwm 

In  .the  retttiii  to  a  habeas 'cprpus,  which  had  issued  to  tention,  finL« 

bring  the  defendant  up  for  the  purpose  of  being  discharged,  I^q^u^^ 

the  causes  asmned  for  his  detention  were,  first,  the  con-  "^  _!f^®^» 
',    .  ®      ,  9         9,  deicrtion  from 

vicUon  above-mentioned,  and  second,   that  having  been  a  the  navv :— ^ 

deserter  from  his  majesty's  ship  Beater  in  October,  1821,  he  S^^^ut^^  . 


►  detained  for  the  purpose  of  being  dealt  with  according  eanae  conid 

io  law  for  such  desertion.  peached  on 

affidavit  for 
the  purpose  of 
Brmgham  and  Piatt  for  tlie  defendant,  now  proposed  to  ^Jf'^S***  ^^^ 
impeadi  the  vafidity  of  the  return  as  Co  the  second  cause  of  >0Der'had 
detention,  by  shewing  upon  affidavits,  first,  that  the  defen-  leamanhi'hii 
^t  never  had  been  a  seaman  in  his  majesty's  navy,  ppr  S!vy**or*thae 
liable  to  serve  in  that  capacity ;  and  second,  (without  denying  inpposing  him 
the  fact,  that  he  had  been  a  seaman  on  board  his  majesty's  mao,  he  had 
^  ship  Beaver),  that  he  was  illegally  impressed  in  the  firat  in-  imp^c^w^u 
stance,  and  therefore  might  iiuitocently  leave  the  service  {ay    ^„J"'  """ 

Qiuere^whe- 

The  Court,  however,  said  they  could  not  try  the  va-  jsaadoaa^iu? 

lidity  of  the  return  upon  affidavits.    They  were  bound  by  u*"an%ffiSce 

the  return.    If  it  was  false,  the  defendant's  remedy  was  by  ^>^in  ^^^ 
,  '  meaning  of 

action.     The  circumstance  oLthe  defendant  having  been  45c;e9.  3. 

illegally  impressed  in  the  first  instance,  might  be  set  up  as  3Gco.4!c.iio. 

matter  of  defence,  when  he  should  be  put  upon  his  trial  for  I'J^^i**^?"!^^* 

desertion:    but  that  question  could  not  be  tried  in  this  s«nt  to  serve 
1  .  m  uie  naty. 

Brougham  and  Piatt  then  objected,  that  inasmuch  as  the 
.defendant  wf^  canvicied  of  smuggling.  »  certaiu  ouoiber  of 
pieces  of  Bandana  silk  handkerchiefs,  he  could  not  be  detained 
(4t)Tide  GMfdener'B  case/  Cro.  iE^ia.  821. 


imf. 


Tli0KiifO. 

BofitRI. 


C4«M  lit  i«m  |CIlre'>s-]ait€a|«^ 
for  dttt  cause, inaAmiidio  iUkmiB  not  mentioiied  among  l|w 
prohibited  articles  io  45  Geo.  3.  c.  1£.  and  3  Geo.  4.  d  1 10, 
for  die  smuggling  of  which^  a  party  ifas  liable  to  be  sent  on 
board ,  the  navy.  The  only  articles  mentioned  in  those  ittt^ 
>  tutes  were  spirits,  tea,  and  tobacco.  Silk  was  not  aam* 
tioned  m  etiher,  and  therefore  the  smuggling  of  silk  wouUl 
not  support  the  conviction. 


Abbott,  C.  J. — We  need  not  enter  into  that  QlijecUQn 
now,  because  it  is  clear  that  the  return  is  good  .upon  ti»P 
point  already  argued,  and  therefore  we  are  bound  tfi  lenumd.  t 
the  prisoner.    The  only  quesdon  before  us  is,,  whether  he,  I 
is  entitled  to  his  dischaige.    If  either  of  the  gsouvds  upoa 
which  he  has  been  detained  is  good,  he  is  not  so  entitled,  and  , 
we  are  all  of  opinion  that  the  chaige  of  desertion  is  a  good . 
ground  of  detention,  and  conseqiieptly  that  we  have  nayipvar 
to  o^rder  his  dischaij;e.  .  We  are  dierefqre  relieved  firojii  t^r,  -• 
necessity  of  giving  any  decision  upon  the  other  point.    The 
prisoner  must  be  remanded,  but  it  may  be  made  part  of  tfie. 
rule,  that  he  is  remanded  upon. one  ground  only,  mm^y^ 
his  being  apprehended  upon  the  charge  of  desertion  firom 
his  majesty's  navy ;  upon  the  other  objection  we  expnss  no 
opinion.  . 

The  prisoner  was  remanded, 

Coplof,  S.  G.  and  JervisvroiO  to  have  aigued  cootrit« 


jitttidayt  Rhodes  v.  Haigh  and  Anotben 

JVM.S7.  Y  •  '  '-'     * 

Wheitia  ver-*  JL^ITLLEDALE,  on  a  former  day^  obtained  a  rule  .nisi 

by  eoMeDL  ^  ^^^  netting  aside  an  award  in  this  case,  on  the  ground  that 
an  action  nr 

diverting  a  water^conree.  subject  to  the  award  tff  an  arUtrator,  to  whom,  by  order  ^ 
Niti  Print,  aU  aattera  m  diiference  were  referredywith  Uberty  to  him  to  regulate  tn 
fntnre  enjoyment  of  the  water,  according  to  the  retpectiTe  rlghtt  of  the  partiMi  and  • 
one  of  the  parties  died  before  the  award  Was  made :— Held,  that  the  arbitnCtOf^tf  sditb^' 
rity  was  thereby  revoked,  and  the  Coart  set  aside  an  award  nude  sabseqncnOy. 


micha£i:m:as  term,  FOtrRTfei  amo.  iv.  60II' 

the  plaintiff  had  rtfed  befcrre  the  awArd  if  as  made.    It  was       1898;  , 
an  8cdon  t6  try' the  right  to  a  water-courae»  and  tlie  mode      '^'"^  ' 
of  usmg  a  stream  of  water.    At  the  Summer  Aaakea  for'         r. 
TorkMre,  b  ld8£,  a  verdict  was  taken  for  the  plaintiff,  by       ^^^^' 
conaettt,   dami^es  500^    and  40ir.  costa,  aubject    to    the' 
award  of  an  arbitrator,   to  whom,   by  an  order  of  Misi 
Prius,  'all  matters  in  diffM'enee  were  referred,  with  power 
to  eriter  a  nonsuit,  or  a  verdict  for  the  defendant,-  and  to 
fegulate  the  futiire  enjoyment  of  Ae  water,  according  to  the 
reipectife  righu  of  the  parties.  "  On  th^  15th  December, 
18CS,  the  plamtitf  died,  and  the  {Arbitrator  did  not  make' 
liis  award  until  ^  5Ai  February,  18^,  and  for  this  reason 
the  rule  sought  to  set  the  liward  aside,  it  being  tonteiided, 
that  the  deaith  of  the  plaintiff  before  the  award  was  made, 
<j|^iad  as  n  revocation  of  the  submission.    A  cross  rule ' 
liad'lteeii' obtained  by  F.  Pollock,  to  enter  the  judgment 
pHo  tufic,  and  both  rules  now  came  on  together. 


F.  Polbek  shewed  cause  against  the  rule  for  setting  aside 
the  kwtrd,  and  was  heard  in  support  of  the  rule  for  enter- 
ing the  judgment.  The  death  of  one  of  the  parties  to  a 
cause  which  is  referred  by  order  of  Nisi  Prius,  does  not: 
revoke  the  authority  of  the  arbitrator,  thoogh  the  deatb 
lakes  place  before  the  award  is  made.  The  time  when  the 
award  is  made,  must  have  relation  back  to  the  date  of  the 
order  of  Nisi  Prfus,  and  therefore  the  award  cannot  be  af- 
fected by  the  death  of  either  of  the  parties  to  the  aubflsia* 
sian.  Here  a  verdict  is  taken  at  Nisi  Prius  for  a  sum  cer- 
tain, sot^yect  to  the  award  of  an  arbitrator.  Whenever  the 
arbitrator  makes  h^  award,  if  it  be  within  the  time  limited 
by  the  order  of  reference,  it  is  to  be  considered  aa  the  find- 
ing of  the  Jury,  or  the  determination  of  the  Judge,  as  the 
case  might  have  been  at  Nisi  Piius.  But  for  this  applic^^ 
tion  to  set  aside  the  award,  the  party  in  whose  favour  it 
was  made,  would  have  been  entitled  to  enter  up  judgment 
aa  a  matter  of  course,  without  applying  to  the  Court  for 
leave  to  do  so.     By  the  stat.  17  Car.  £•  c.  8,  if  ^ther  of 


m 


BnniTiii 


rtie^partiS8  to  a,  sffitdie^.^tv^^n  vordip/t  «j(nd  j^!(3|gii<^,4!? 
ju<j^ment  maybe  entered  uj>  within  two  tj^fms  :jf^%..^ 
verdict.  In  the  saine  wjEiy  ^le  Court  ^l,|^vi$,fflfecti,fo^ii9 
award,  not  withstanding  the  .death  of  either  .9f..tlj^rjmtlA' 
to  the  reference^  upon  the  principle  that  thetaM(^9f^ 
arbitrator  is  in  effect  the  same  as  the  verdict  of{a  J||f7|^%g4 
is  substituted  for  it.  The  very  object  of  enterjng  .%f1i!9^f 
for  the  plaintiff  at  Nisi  Prius,  is  to  guard  i^gfLiost  fbe^  f{^ 
sequences  which  have  happened  in  tfa^is  case.  lB(&l^j^ 
Jn  Easter,  18l6|  there  was  a  case  of  Boj^  v^  Tngf^^^ 
in  which  this  principle  was  decided,  namely,  th((t.whfeii^j4!r 
matters  indifference  arereferred  to  arbitration,,  by />i;^^^.$)|F 
Nisi  Prius,  and  the  submission  is  confined  t9  ^h||t  ^^ 
verdict  and  judgment  will  embrace,  the  deatt^  of  ^ifhff.,}}f 
the  parties  will  be  no  revocation;  but  if  Anj  thing  ,f6.,^||^ 
mitted  which  the  verdict  and  judgment  will  not  qipkra^^p 
then  the  death  of  either  of  the  parties  will  be  a  fev9cat]^ 
of  the  whole  authority  of  the  arbitrator;  for  if  ^  arhi^ 
trator  cannot  proceed  upon  the  whole  matters  in  differeiye^h^ 
cannot  proceed  upon  any.]    In  that  very  case  the  Co^rt^h^ldj^ 


If  tfie  veirdidf 
And  judipncBt 
Urill  embraee 
nuttten  in  dif- 
ference, sub- 
mitted ta  an  ar« 
bitrator  under 
an  order  of 
Nisi  Prius,  the 
death  of  either 
•f  the  phrtiek 
ftefore  avard, 
will  not  revolce 
the  lubmtssion ; 
hut  aUter  if  the  . 
verdict  and 
judgment  do 
not  embrace  all 
matters  in  dlf- 
Cirrence. 


(a)  This  case  is  not  reported,  bat  the  learned  Jodge  stated  the  case 
flom  his  own  manuscript  notes  a^foUowft:— There  were' veMfcts'ttkenw 
a  repletin  caiue,  betweeitBoMwr  and  TojfUr  and  otheas,  and  iii'a«i|i4fi^ 
of  assumpsit  between  Bower  and  Taylor  only,  >ubject  to  a  n^erence^  ] 
costs  Of  the  causes  to  abide  the  event,  arid  those  of  the  llward  t6  Bel 
tlikS  arhitratorli  diaereUoa.  Taylor  (Ucd  before  the  award  was  madii'  Wir 
was  tlie  defendant  in  the  action  of  assumpsit,  and  one  of  fjn^  ttefaq^imH 
in  the  replevin  cause.  l*he  arbitrator  proceeded  in  the  reference,  and 
ordfBPed  the  verdftets  to  be  entered  for  the  delendanti  in  bofii  diilMi( 
and  tlie  plaintiff  to  pay  the  costs  of  the  reference.  A  rale  oiii  tH^M 
aside  the  award  having  been  obtained,  it  was  urged,  that  the  plauitiff 
might  hare  wished  to  examine  Tsylor;  hud  tti^efore  ftht  deadi  bemtr 
award,  operated  as  a  revoaatioB.  ..  •         .  ,  .  i     .^\ 

Abbott,  h  observed,  that  ni^oii  affidatiti  that  he'  so'  iiilettdM,'R 
might  have  furnished  a  special  ground  for  vacating  the  award,  hot  the 
master  lia^ing  stated  that  the  costs  of  the  reference  would  be  indaded 
ia  the  judgmtat,  the  Codrt  held,  that  the  death  did  hot  prevent'  the 
arbitrator's  proceeding*.  -        -  «   t '  * 

HoLRov]>,  J»  thought  no  submission  by  ofder  of  Nisi  Prins  revoc- 
able; .  ^ 


*^.'^T.'^ 


that  Ifte  -'deiitli  of  one  of  the  partis  is  nb  revocation^  ■pro*        HHiL 
yiiei  t&e  rabmissioD  (embraoea  everj  thing  that  ihe  verdict      ^^^^ 
iiid  judgn^eot  would  coverJ    Mow  hete,  aU  the  matters  in  {». 

difiehsnce  majf  relate  entirely  to  the  subject  of  this  action ;  ^^^oh 
ted  if  that  be  so/  then  the  death  of  (he  plaintiff  is  no  re* 
VbtatiotiJ  But  assuming  (hat  there  aie  other  matters  in 
bBfterenbe  between  the  parties  ddibrs  the  immediate  cause 
Whith  Was  'A  issue,  still  the  order  of  Nisi  Prius  having 
web  iikad^  a  rde  of  Court,  the  Ckiurt  cannot  take  notice  of 
^e  deitfa*of  either  party.  At  all  events  the  award  wiM  be 
|[iiod*  ^  ilu*  as  it  determines  the  original  cause,  thought  it 
^y  not  settle  other 'maitters  indifference.  [Bay ley,  J.  The 
ease  io  which  I  have  already  referred^  decides  otherwise/  if 
tliere  are  matters  in  difference  which  the  judgment  and  ver- 
SHt  will  'ubi  etobfUce.]  Then  as  to  the  rule  for  entering 
Ae  Judgment  nunc  pro  tunc,  that  raises  a  question  of  prac- 
tice^ whicli  has  not  been  determined  under  the  stat.  17  Car.^i 
C.%1  Bere '  the  judgment  would  have  been  entered  in  Hh- 
iiiryTeTtn^  IQ^S,  if  the  rule  for  setting  aside  the  award  had 
not  been  moved.  The  rule  for  judgment  was  given  on  the 
7th  Fibmary^  and  would  have  expired  oh  the  lest  day  of 
that  Term;  and  according  to  the  practice  of  the  Court,  as 
^t^be*  insisted  on  the  other  side,  the  judgment  could  not 
1^  entered  after  the  Term  has  expired.    The  words  of  the  •      , 

atatnta  are,  "  that  in  aUaotioiis  personal/  real,  or  mixt^  the 
death  6{  either  par^,  between  the  verdict  and  the  judg'-  ' ,    f, 

aMOjt,  shall  not  hereafter  be  allsged  for  erfor>  so  as-sueh  /  '] 

judgment  be  entered  within  two  Terms  after  such  verdict."*  ^    * 

JKow  the  rule  for  judgment  having  been  served  within  Hi*    " 
lary  Term,  it  is  competent  for  the  defetidant  MVf  to  eiiter 
ju4gment  as  of  that  Term. 

,   Littkdak  ^nd  E.  Aidenon,  contri>  were  stopped  by  the 
Court. 

Abbott,  C.  J. — As  to  the  rule  for  entering  the  judg* 
it,  I  am  of  opinion  that  it  must  fall  to  the  ground.    The 


l^tt|f  th6  AiTendkdto'  counsel  had  nb  opporiunicy  of  afUdrdni^ 
^■^"^••^  thtt*  ttt^dtt  so  iroporlant  a  topic.  If  k  had  been intdbdM' 
^*^?*^'  by^the  plaiBtiff  to  make  iiit«rest  a  part  oT  Ks  c!khn,  tirf 
*^'^»*»♦^  ^ry^  shoaM  have  had  an  opportunity  of  exerdsk^  iicA* 
jtfd^ent  upon  the  subject. '  It  ws^a  their  pEurticutar'  prt^' 
▼ince  to  decide  as  a  question  of  damages,  under  the  dv^- 
tt^  of  the  learned  Jud^,  wHeiher  the  plantiff  Was  itt- 
titfcd'  to  interest.  That  question  was  never  submitted  tb' 
them,  and  therefore  this  api^icatiod  comes  too  late,  'itiaii^ 
much  as^  the  C?ourt  has  'no  authority  over  the  niatM'U' 
question.  In  Du  Belloix'r:  Lord  fVaierpa^k (a^^ii^lSi 
viras  an  action  upon  a  promissory  note,  stied  upon^'iliirtj 
years  after  it  was  made,  and  the  Jury  having  refused  tti'gWS 
iiiterest,  it  Was  HeM,  that  after  vefdlct,  this  Couit  could  n6i 
increase  the  amount  of  the  verifict  by  adding  the  interiii^i 
and  Abbott,  C.  J.'  is  there'  reported  to  have  said,  *^liiA 
charly  of  opinion,  upon  principle,  anjd  lipot)'  decided*  itii^ 
thorities,  that  the  question  in 'this  case/ whethet- the  pliW 
tiflF  wai  entitled  to  interest '  upon  hi^  principal  debt^^Mi' 
peculiarly  withhi '  (tie  province  of  th^  Jury  to  dc!cid^.  '1U« 
terest  upon  such  securities  is  no  part  of  the  debt,  and'<vhere 
it  b  given,  it  is  upon  the  ground  of  the  injury  whicti/'ibSd 
party  haa  sustained  by  the  detentibn  of  his  debt  after  U  ifij^fay 
be  lawfully  demanded,  and- Juries  give  it  as  damages.  The 
J^ry  in  this  case  desired  to  kn6w  whether  they  were  1^un<j( 
tb'  gii^e  the  pl^hitHT  interest  upon  thi^'note,^  and  I  idrd^il&edii^ 
tfiey  might  do  so  if  they  tfiought  proper,  hut  that  tb^'we'/i/ 
^{it  "bound  to  give  him  any  moire '  ttian  the  liriiicfparslllll^ 
itifentioned'  in  the  %ote,  land  they  did  Kmt  thinl'  it'  t^t  tl^ 
give  him  interest**  (fi).  This  is  a  decisive  airtborhy  to'itliiWi 
that  after  verdict,  this  Court  cannot  increase  the  damaged  b^ 
adding  mterest  Bht  independently  of^  this  dlj|^bti6n,  it'ik 
J^erfectfy  clear,  that  interest  is  not  recoverable  u^on  thbn^y 
secured  by'  a  ^licy  of  msurance.  No  instance  caiV  b^  Vdnhtfji' 
i^'Nirhich  it  has  been  given  in  such  a  ciis^.  The  tircuiOo' 
stance  of  a  sum  becoming  payable' at  a  specific  tfme,'doe& 
(d)  Ante,  yol.  i.  l§.  '   (6)  Vid^  Le9  v.  Ungurd,  1  E«»t,  40(k 


^ft,  WKiftWi  <wea,^title  ,t|ie,pprftf.to  intw^t.  ^Tbe  C|i^  9/f 
^^({cia„v^  j^aii.(a^  was  decided  upo^  that  princi^^ 
Tl)ere  Q  oertaiq  quan^ty  of  copper  was  sold  under  a  contrn^] 
ill  witifl^^  payable  at  .six  iiiODdis»  and  the  money  not  having^ 
lieen  paid  at  the  time  stipulated,  and  the  plaintiff  having  r 
claimed  interest  for  the  detention  of  the  money,  Lord  Etr 
Imboraughf  C.  J.  is  reported  to  have  said,  ''I  think  the 
9Qntract  only  meant,  that  the  vendee  at  all  events  shall  not 
be.  called  upon  for  payment  till  the  time  given*  The 
gj,vi{ig  of  interest,  should,  I  think,  be  confined  to  bUIs  an4 
^^c^  j^ike  instrum.ents^  aiMl  to  agreements  reserving  interest,'' 
L^.tftis ,  c;ise,  no  interest  is  reserved  either  expressly  or  im«- 
I^yi^dly,  fi^id  it  is  difficult  to  see  upon  What  principle  it  cai;i 
^,i9,,sfi^i^  th^  from  the  period  when  notice  was  given  of  th^ 
d^atU  of  Burtofit  interest  is  recoverable.  But  in  fact  this 
^^e\  is  distinguishable  from  those  cases  wliere  a  day  is 
specifically  niimed  for  the  payment  of  a  sum  of  money. 
l^fe  no  day  is  named.  The  stipulation  is  to  pay'  the 
9^pey^at  the  expiration  of  six  months  after  due  proof  is 
gjpi|en  of.  the  death  .  of .  Btir/on.  The  tim^  of  payment^ 
t^fforet  depends  upon  the  species  of  proof  gi\en  of  the> 
d^th  pf    the  party,  which    renders  the  day  wholly  un> 

■mYI      ^-.      .  ,    .*        •    .   ,       .. 

l^^^^'^c^/^//^d;P.JF'.Jbiaei,ih  support  of  the  rule.   As  tx^ 

th^  pjllje^t^op  that  the  inteii^t  ought  to  have  been  found  bj, 

||ie^ury.as  damages,  the  learned  Ju(^e  said  ^at  the  triaF^ 

tj^t  if,  in  point  of  law  the  pbintiff  was  entitled  to  interest^, 

a^  lipplication  niigjht  be  made  to  thei  Court  to  increase  the 

dh^magea.    [Baj/ley,  J.    I  said,  tltat  if  l  ou^t  to  have  di- 

i^qted  the  Jury  to  ^ive  interest,  then  the  plaintiff  was  at 

Ijfiqrty  to  moyethe  Court  upon  that  question.]    Now  it  h^ 

clear,  that  interest  was  recoi^erable  in  this  action.  -  This  is  at 

speqaHty  debt,  the  money  being   absolutely  payable  at  a 

lime  certain,  and  therefore  it  would  carry  interest  in  poiiit 

9^  l^.w.    It  is  upon  this  principle,  that  interest  is  payaU^^ 

Qu)l^£ast,  4Jr9., 
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1828.  upon  bills  of  exchange  ^nd  promissory  notes,  tlwugb  thej 
TT^I^  bcf  not  specialties,  and  a  fortiori  interest  runs  upon  a^ciesgr 
.  M  lOiH*  specialty  debt*  Interest  is  not  due  for  rent  in  ^iT'ear^^^but 
*^*^''7*  ^'^®  principle  upon  which  it  is  not  allowed  is/ because, tjie 
landlord  may  recover  his  rent  by  distress  and  sale  of  the 
tenant's  effects.  [Boy/ey^  J.  But  there  n\ay  be  no  j^ooda 
on  the  premises,  and  still  interest  would  not  be  allowed  if 
the  landlord  resorted  to  his  action  for  use  and  occupatiop, 
though  the  rent  was  payable  on  a  specific  daj.}  If  a  piirty 
purchases  goods,  and  agrees  to  pay  for  them  at  tbe  end  of 
a  certain  time,  by  a  bill  having  two  months  to  run,,  and  the 
bill  is  not  given  at  the  time  agreed  upon,  interest  runs  fi'om 
the  time  of  the  expiration  of  the  credit.  [Holroyd^  J.  The 
ground  on  which  interest  is  recoverable  in  th^  c^se  where 
jgoods  are  to  be  paid  for  by  a  bill  of  exchange^  an4  it  is 
tK)t  given  at  tlie  Ume  agreed,  is,  that  the  vendee  shall  nof 
be  placed  in  a  better  situation  than  if  he^had  jj^iven  t^  bill 
of  exchange.]  The  san^e  principle  applies  tp  ^is  c?^ 
Here  is  a  sum  of  money  payat^le  on  a  specialty,. at  a  cer; 
tain  time.  The  money  is  not  paid  at  the  time  stipulated^ 
attd  ttiere  seems  no  good  reason  why  interest  should  ipJifjV^? 
jQ'om  the  time  the  principal  money  because  (|ue.  ^  lu  ^Blanfff^ 
V.  Itendricks  (a),  it  was  held  that  interest  is  due  oi^  f^l 
liquidated  sums  from  the  time  when  the  principal  beqomes 
,due  and  payable^  {^Abbott,  G.  J.  That  cape  is  |}f,  loogei: 
Jaw.]  fiat  this  is  a  specialty;  the  mone^  is  due^ifi^pcgr^j 
able  at  a  particular  time,  and  therefore  at  all  evei|t^  ii)^ 
terest  runs  in  this  case.  ^ ' 

Abbott,  C.  J.— 'The  general  practice  of  late  jea^s,li§f 
been  t6  allow  interest  only  upon  mercantile  ^ecurities^  su<;h 
as  promissory  notes,  and  bills  of  exchange^  which  f^xfy 
interest  by  the  custom  of  merchants,  or  in  those  instances 
.where  interest  is  secured  by  the  express  qndertakiog,  of,  the 
•parties,  or  where  such  undertaking  is  implied  from  the  ufag^ 
of  trade,  or  other  cincumstances.    That  is  the  geperal  rule; 

.  (a)2SirW.BI,76t. 
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and  I  apprekend  that  if  we  w^jta  tq  break  \^  ujpm  X\fft  ^Or        M^ 
peral  rule  in  this  particular  instance,  it  would  let  in  the  dii?      ^^^^^^^ 
cussion  of  questions  of  this  nature  m  a  great  variety  of  caseji.  r. 

Now^  the  way  in  which  thL?  case  conies  before  the  Court  is 
this : — At  the  b-ial  no-  point  respecting  interest  was  made 
before  .the  learned.  Judge  had  summed  up  the  case  for  the 
^m)V  upon  the  question  of  fact«  left  for  their  c^onaideratiQ^y 
After  the  Jury  had  considered  their  verdict^^  and  found  in 
favonr  of  the  plaintiff,  then,  for  the  first  time^  it  was.  con- 
tended that  the.  planatiflT  was  entitlied  ta  interest  upon  the 
principal  sum  secured  by  the  policy  firom  t^ieJUme  when.it 
had  become  due  and  payable.  That  Pfint  was  reserved  by 
fny  learned  Brother  in  this  manner;  '*  If  1  ou{;h^  .to  direct 
the  Jury  to  find  interest  as  damages^  it  will,  h^  considered 
as  if  I  had  so  don^ ;  but  unless  I  ought  so  ^o  direct  them| 
I  shall  not  now  say  any  thing  upon  .that  point.''  ,  It  ^s  im^ 
posjsible  ta  say,  that  cpnsiatently  wjth  decided  cases,  the 
Ju^e  ought  to  have  directed  the  Jury  to  give  interest  upop 
this  policy,  llie  litinost.  he-  (^ou^d  have  don^  would  have 
been  to  leave  the  matter  to  their  diseretioui  Whether  they 
would  have  given  interest  or  not  we  cannot  say.  ^If  they  h^d 
not,  and  the  plaintiff  was  by  law  entitled  to  it,  that  could 
only  have  been  groupd  for  a  new  triaj^  an^  pot.for  a  malio^ 
to  increase  the  dami^s.  lam,  hQwever,  of  op,iniop,  tha|; 
^ey  coukj  not  liave  gone  bfjond  the  principial  suny  becau^f 
Jhey  could  not  do  sowithoat .  breaking  in  fipon  ibat  g^nern) 
practice  which  baa  been  so  long  established^  .  This  is  not 
ppeof  those  mrquitile  jns^ri^ents  w)iic))  c^rry  interest  by 
Jav^  and  inaBOMi^b  as  t^erfr.w^^iuj  pc<MWP»  fl«prass  pr  in>- 
lilied^  on  the  pf^t'pt  jOiordafen^ynt^  tot  payioKV^  I  cmt 
oothold  lliat  the  Jury  ought  to  have  been  tpld^tb^y  wera 
Jbound  to  give  interest.  «:....; 

;  jp^TiiEV,  J. — In  early  times  it  M;a(  thought  tbat  nu^y 
lent;  would  carry  iqtf^rest,  and  generally  speai^iiigi  nvjieil  a 
jilan  borrows  mbney^  it  is  very  naloral  to  consider  that  be 
should  have  to  pay  some  interest  for  the  use  of  it ;  but  in 


iM  i.    CIASIES.IK  THIS  l^^'S  n^Jfffif^^.  ,,,, 

\l9li  Cop/toff  v.J9r<;g^(a),  that  notipo  was  corr^ted,  ond^twui^ 
^f^^^^  tb^r^  dftcided  by  this  Court  that  money  lent  g^en|%,'  wi^H-*. 
o^ '  QUI  a  contract  expressed  or  snpl^d,  firom  the  usage  of  Iridif . 
*4*S^W*  Of  firom  special  circuraatances,  would  not  cany  interest*  Itp 
therefore,  money  lent,  which  is  to  be  repaid  upon  demand^ 
or  at  a  given  time,  will  not  carry  interest,  I  can  see  nothing 
which  obliges  the  Jury  to  find  interest  due  upon  money  pay^ 
able  within  a  certain  time  after  due  proof  of  a  given  eveat; 
It  is  said,  that  this  is  a  spedaky  debt,  but  I  cannot  see  that 
that  makes  any  difference,  whel«  there  is  nothing  express  o$ 
implied,  from  whkir  we  can  collect  that  it  was  the  iatenticNi 
of  the  partm  that  the  prhicipal  money  was  to  bear  interest 
from  die  time  it  became  due.  Had  such  been  their  iateDtkn 
Aey  ought  to  have  expressed  it  in  the  deed,  but  not  bavi«|; 
done  so,  we  cannot  imfdy  that  such  was  their  laAfnlion.* 
I  thought  at  the  trial,  that  in  the  absence  of  any  contcaot^ 
express  or  implied,  I  ought  not  to  direct  the  Jury  to  giy^, 
interest,  which  is  generally  given^  on  the  principle  of  puuishf. 
ment,  for  the  nou-paym^ent  of  a  debt  by  a  time'sUpubtec^; 
and  here  certainly  no  fair  grounds  for  giving  mteiest  on  that 
principte^  existed,  ,^ 

HoLROTD,  J.— I  am  of  opinion  that  the  Judge  wovii\ 
not  have  been  warranted  in  directing  the  Jury  to  give:  wtereft^ 
on  the  principal  sum  in  this  case.    The  ni9deni  doctriiHif  ,i^ 
quite  decisive  of  this  questbn  ^  but  according  to  the  (({14  an** 
tborities  themselves,  it  would  have  been  very  difliadt,  }m  mj* 
opinion,  to  support  the  yerctict  of  the  Jury  for  inteiesl^  evan 
if  the  question  had  been  left  to  their  considara^iv  and  ibqr 
hijl;  9ven  interest  upon  the  monf>y»    It  is,. however^  s)i^ 
ficien^  in  oider  to  dispose  o£  this  mo^on»  to  say,  d«rt< 
according  lo  modem  decisions  the  Judge  was  not  bound  to, 
direct  the  I\^y  to  give  interest.    Looking  into  these, an tho< 
titles^  it  will  he  found  to,  have  be^  clearly  establbhed^  th^jl 
unless  interest  is.payable  by  the  uaifge  of  trade^  or  by  the  coin 
V;act  of  the  parties,  either  express  or  implied^  or  other  ci(^ 

(a)  X5  £a3t|  223. 


tX^siknc^,  it  ii  hot  ^yaBIe  1>y  \ht  eomm6fi  Kiv^;  'liiul  «ft^^       Mil' 
fcWHie  Jifry^6ril«  bbC  be-wfcrniritjftd  ki  ^kg  ft,  •Wfefeptmi*     SSSK 
tk(j  ^868  I  iilhide  to.^  It  has  fteen  thdu^  exIrmel/ilM' 
siHibKi  to  lay  down  some  general  rule/  ^lA  ahotAd  remove  * 
aft  'lahricerliiiAlj  in*  the  ^exercise  of  die  discretiofi  Vbth  ^' 
Jiid^s  and  Jiirors  on  siich  que^tiona.    In  the  niai  prius  tkih' 
of  3)e  HdvUlkndv.  BowerhankCaj,  Lbid  Ettenb&m^h  said; 
<»i  warn  v&rjrinilieb  to lly  dowii  ii  tcnrtsiD  rale  respeetivjl  tM 
|liy«i«M  Of  fet^itcrt.    I  i^ecoUect  maie  extremely  capricious 
dktan^ikttim  on^tbb  attlject ;  And  on  all  ^casions  as  liMa 
Hs'piMaMo  abetaM  1>i&  }<^  in  the  disc^tion  of  a  J^dge.    H 
wippe$frt  to  «itf  that  intefeA  ought  to  be  atlowed  only  iii  cas^ 
^rtMMf  theiPeJa'  a  contract-  for  the  payment  of  money  on  a 
c^ftHii&'daf,  $Ib  in  bflls  of  excfaAnge^  promissory  notes,  %c. ;  or 
Mte*^ there  haft  been  an  express' promise  to  pay  interest;  ot 
iwrerc'lt  'cah'be  proved' that  the  money  has  been  used,  and  in- 
terest has  been  actually  made. '  WitbotA  some  restrictions  of 
tiAs^kiM,  book  debts  might  be  allowed  to  bear  interest ;  and 
in' every  actibn  for  work  arid  labour;  or  for  goods  sold,  there 
lifost  be  a  Calculation 'of  what  is  due*  for  interest,  aboiiie  the 
principal  debt.    Mr.  Justice  BuUer,  in  one  instance^  allowed 
interest  on  policies  of  insurance ;  but  T  believe  he  was  there 
tfabttgKt^to  have  dcAie  wro6g.'   My  great  object  is  to  liaie  a 
jftfed  'fnle;  an^i  'to  exclude  drstrotion.'*    It  was 'expressly 
diicMfed  ^  GorSonv.  Swan  (b),  that  ahhoujgh  ihe*  money  is 
td^'b^  paid  at  a  certain  dky,  yet  the'  non-payment  of  it'Ott 
tlM  Afty  does  not  give' ^  Hght  to  interest  from  that  period,  io^ 
stsmuch  as  there  mast  be  some  contract  either  expresa  iot 
ifti^ed,  or  sotiie  'usage  of  trade  to  give  it.     But  I  am  of 
ojiittioti  that  according  'to  the  principles  of  the  commotf 
la"^  interest  is  not  payable  upon  a  sum  certain,  payable  at 
a  given  day.    By  the  common  law  the  action  of  debt  was* 
th^  only  mode  of  recovering  a  sum  certain,  except  wliens 
there  was  a  breach  of  covenant.    When  the  party  sued  in 
an  action  of  debt,  it  was  in  the  form  of'  a  writ  out  of  Chan* 
eery,  by  which  the  defendant  was  summoned,  and  com^ 
(a)  X  Oimpb.  N.  P.  5a  (6)  U  East,  419, 


|;0R^  ii»f»d^  that  Ae^  reo^r  ^.  tbp  plaintiff  die  debt,  or  ahew 
^"^^^  (l^iiifie  why  be  b^  npt  dope  :ao.  If  the  defendant  paid  ibe 
V/"*  •del>W  ^®  plaintiff  could  nqt  go  on  with  bis  suit,  becauae 
'  ^ca97*  payment  of  the  debt  wptuld  be  an  answer  to  the  action. 
^VRpofe  ^this  bad  been  an  action  of  debt,  t)ie  payment  qf  the 
pnocipal  money  would  have  been  a  valid  defence,  and  would 
prevent  the  recoteiy  of  intereBt,  because  the  interest  its^ 
is  no.  part  of  the  debt,  bi^t  is  merely  daimed  as  damages  for 
.the  detention  of  thei.debt*  Incases,  .however,  where  the 
interest  is  due  on  a  contra^  express  or  implied,  it  may  be 
(BTUed  for  as  part  of  the  debt,  and  payment  of  the  principal 
sum  woidd  be  no  answer  to  the  ^tion,  3ut  in  this  .case 
;there  is  no  <;ontract,  either  express  or  ioiplied,  to  ppy  in- 
jsrest,:  and  consequently  it  could  form  no  part  of  the  debt, 
and  if  recoverable  at  all,  must  have  been  in  the  shape  f)f 
damages  for  the  detention  of  the  principal  .money.  All 
the  cases  referred  to  have  gone  upon  this .  principle,  and 
therefore  the  Judge  could  not  have  been  warranted  in  di- 
recting the  Jury  to  give  interest  in  this  case.  If  the  plaintiff 
had  pursued  his  remedy  in  an  action  of  debt,  he  could  not 
have  recovered  interest  upon  this  money»  and  I  see  no  reason 
why  in  an  action  of  covenant  he  is  to  be  placed  in  a  better 
situation.  It  is  not  requisite  to  deckle  whether,  if  the  Juiy 
had  given  interest,'  their  verdict  could  be  sustained;  the 
question  is,  whether  the  Judge  was  bound  to  direct  them  to 
give  interest;  and  I  think  that  the  cases  referred  to  are 
.decisive  to  shew  that  he  would  not  have  been  wauanted  in 
so  doing  (a). 

Rule  discharge 
(a)  B€$tf  J*,  wai.abicnt. 
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.    Sbiith  1?»JpN£S.  D^«i: 

A.SSUMPSHt^  oa  a  promissory  note,  with  the  money  A  plem  to  u- 

counts.     Plea,  that  defendant  dicf  not  undertake  (omitting,  pr^iaco^  ^ 

ihe  words  "  or  promise,*^  in  inanner  and  form,  &c,  and  of  5^Slidl*t  did 

this  he  puts  himself  on  the  country ;  and  the  plaititiff  hav-  not  onder- 

iiig  treated  this  plea  as  a  nullity,  and  signed  judgment  as  for  ing  die  words 

want  of  a  plea,  « 1"  promMe," 

7  i  *^      '  /"In  manner 

andforaiydrc." 
.    i-w>     ^  i      •«       .     /  «  •!    withaooncln- 

Tne  CoDRT,  on  motion  to  set  aside  the  judgment  with  sion  to  the 

costs,  for  irregularity,  ruW  that  the  plea  was  sufficiently  ^"nnuitel."^* 

intelligible  to  make  it  improper  for  the  plaintiff  to  sign  ^'^JJ^JLE!? 

Judgment,  "but  on  account  of  the  carel^sqess  of  the  de-  tte  plaintiff  to 

Pendant  in  pleadmg  siich  a  plea,  they  made  the  for  want  of  a 

plea. 

Rule  absolute,  without  CostB. 
Chitty,  for  the  plaintiff;  Piatt,  for  the  defendant. 


The  King  t^.  Thomas.  '  nH^z. 

Indictment  for  penury,  found  at  Sessions,  and  re-  SemhU,  that 

,.  ,.    ^  *^     ,      .  ^    ,  the Conrt will 

moved  mto  this  Court,  at  the  instance  of  the  prosecutor,  on  motion. 

C.  jF.  Williams,  on  a  former  day,  obtained  a  rule  nisi  to  S^enTfor* 

quasli  the  indictment  for  want  of  an  addition  to  the  defends  E!!^!"^  *^' j 
'  '       '  '  want  01  an  act* 

ant's  name.  dition  to  de- 

fendant's 
name,  if  the 

Wilde  now  shewed  cause.    The  Court  will  not  depart  ^JJJ^  ^ 

from  the  rule  laid  down  by  HoS,  C.  J.,  in  the  case  of  Rex  taken:  bnt 

thej  refoMu 
to  qnash  such  hn  indlctmtnt  where  the  defendant  prodaoed  no  aiBdarit  giving  his 
proper  additioo« 


«itJ3^iJ!l0fl<a%  trfwre  he  said,  ^  We  never  qimrfi  iit(B6'tinl^nli 
for  forgery,  f^^^Jff  miboriistioii,  er  any  criine  cbnbiSriliti^ 
^.  die  higliways  ;^  and  where  it  is  abo  said,  the  Court,  on  an^ 

'*'**'^)'*  other  occanon,  ded^up^d  ihey  would  not  quash  an  indict-^ 
ment,  '<  for  apy  heinous  oflfence/'  but  would  leaive  the  di^ 
fondant  to'  plead,  demur;  or  moT6  in  arrest  of  judgment; 
The  defendant  is  atfompting,  by  this  coarse,  to  obtain  att 
advuntaf^e  to  which  he  would  not  be  entitled  in  any  iiubaeii 
qilent -stage  of  the  |ir6ceedii^,  for  such  a  defeet  as  ihisi 
wonU  scsitMsty  be  held  fotat  on  detnurrer,  und  woiild^  tksf^ 

'  ukiy  be.  oured  after  verdict  (ft).  Here  the*  defendant  im' 
n)»t  gifeu  hi?  tmcaddition,  and  had  he  pleaded  in  abafisttieiit;'' 
he  would  have  been  bound  to  give  his  addition^  and  verlf^^ 
the  truth  of  his  plea  on  affidavit.  He  must,  to  give  'dit^ 
proseculbr  a  better  writ.-  The  defendant  is  in  thib  di^^ 
lemma ;  either  he  has  appeared  to  the  indictment,  or  he  has 
not :  if  he  has  appeared,  he  has. waived  the  irregularity  (c);  * 

~if  he  has  neglected  to  appear,  it  seems  that  he  is  not  in  a 
condition  to  make^  this  application  (d). 

C.  F.  WilUamSf  control,  relied  upon  i2er  v.  tVheatley(e\ 
and  the  dictum  there  laid  down  by  Lord  Mansfield,  that 
''  the  Court  may  use  a  discretion  whether  it  be  right  to 
quash  upon  motion,  or  put  the  defendant  to  demur;''  con- 
tending that  this  was  a  proper  case«for  the  summary  inter- 
ference of  the  Court.  He  admitted,  however,  that  he  could 
not  find  any  case  in  wbicii  an  indictmettt  for  peijury.  had 
been  quashed  under  circumstances  similar  to  the  present. 

Abbott,  C.  J. — Referring  to  the  language  of  the  statute 
of  Additions  (/),  I  think  there  can  be  ho  doubt  that  if  thu 
exception  had  been  taken  in  proper  form,  we  should  be 
bound  to  quash  the  mdictment.  The  only  question  is  as  to 
the  form  in  which  advantage  is  to  be  taken  of  the  exception. 

(«)  1  Salk.  579.  Se%  i  Sid.  140.  cases  there  cited, 

(ft)  Vide  3  *r.  R.  da.    5  Id.'l6«.  (d)  1  Salk.  58D. 

aEa^4t.  (e)  S  But.  Ilt5. 

(0  1  Clutty*s  C.  L.  tot,  and  Uie  (/)  1  Hca.  5.  c.  5* 


H^re  4iQ  JefcDibpt  merely  comes  ia  oo  mo&m  to  qiuflb.  the 
indictment  for  want  of  an  addition ;  but  be  now  gives  him?* 
self  no  addition  at  all|  whereby  the  prosecutor  may  be 
enabled  afterwards  to  proceed  against  him.  I  should  be 
disposed,  in  a  proper  case,  to  follow  the  words  of  this  sta^ 
tut0»  which  are,  that  '*  indictments  in  which  the  addition  be 
omittedy.  shall  be  void,  frustrate»  and  holden  for  none^  and 
sball .  be  abated  by  the  exception  of  the  party  ;^  but  the 
piurty  must  come  and  meke  bis  exception  in  such  a  ttianner 
aa  that  the  Court  may  know  who  he  really  is4  That  is  not 
done  hem ;  there  is  no  affidavit  giving  his  addition,  so  thai 
t^  prosecutor  may  correct  his  error,  and  proceed  against 
bniiia  a  proper  manner.  If  we  were  to  quash  this  indict* 
mf^t^  it  would  be  out  of  the  prosecutor^s  power  to  proceed 
against  .the  defendant  until  he  ascertained  his  addition. 

•     B^Tii^Y  and  Holbotd,  Js^  concurred  (a). 

Rule  disdiargedi 

(a)  Beii^  J.,  wS«  absent. 


I  Ml   ■ 
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1823. 

BuLKELET  and  Otheis  v.  Butlbh  (in  Error)  (a). 

X  HIS  was  a  writ  of  error>  upon  a  bill  of  exceptions,  wiifvc  a  fo- 

from  the  Common  Pleas,  in  an  action  of  assumpsit  by  the  exISwogewms 

indorsee  against  the  acceptors  of  a  foreign  bill  of  exchange  ^""JJ"  ^J  ^\ 

for  1800/.  dated  jftfgftif^  6th,  1816,  drawn  by  John  Bulkeley  cepted  by  b! 

and  Son  upon  the  defendants,  to  the  order  of  Edmund  Srder  of  c. 

Shanahan,  accepted  by  the  defendants,  and  purporting  to  Jjf ^JJenSn*^'* 

be  indorsed  by  Edmund  Shanahan  to  the  plaintiff,  for  value,  bimwif  to  be 

Plea,  the  General  Issue.    At  the  trial  before  Dallas,  C.  J.  the  biU  to  D. 

at  the  London  adjourned  Sittings  after  Triniiy  Term,  1821,  Se  ISdiriie""* 

the  defence  set  up  was,  that  the  indorsement  of  the  payee  "Jfnt,  atwaa 
.  .  alleged,  torn- 

bad  been  forged ;  and  m  order  to  prove  the  indorsement,  ed  oat  to  be 

a  clerk  of  the  plaintiff,  who  was  a  merchant  at  Cadiz,  was  Held,  i'ner- 

called,  who  stated,  that  "on  10th  August,  18i6,  a  person,  J^Jj^^JJ^*  ^^ 

calling  himself  Edmund  Shanahan,  came  to  the  house  of  iodonee 

the  plaintiff,  at  Cadiz,  and  produced  a  letter  of  recom-  acceptor,  it 


mendation,  which  was  received  and  read  by  the  plaintiff,  nryt^^^e 

who  in  consequence  received  and  entertained  the  person."  ^^''^^jP!^^ 

The  witness  produced  and  identified  the  letter,  which  was  of  the  in- 

as  follows:— ''Ltfion,  fiQth  July,  1816.    J.  Butler,  Esq.  ^';^^  ^  ^ 

Cadiz.     Sir.— This  will  be  handed  to  you  by  Edmund  "^^^.^^ 

Shanahan,  Esq.  who,  in  his  travels  throtigh  Spain  on  com-  Myable,priiiii 

mercial  pursuits,  will  pass  some  days  at  your  city.    This  bei»^ti^^ 

gentleman  has  been  introduced  to  us  by  a  very  particular  f!?"^^  f^* 

friend,  and  we  take  the  liberty  to  recommend  him  to  you,  mch  evideaee 

and  to  request  that  you  will  give  him  every  necessary  in-  u  ini^BcleDt, 

formation  to  guide  his  operations,  and  we  will  be  thankful  ^r^"]^' 

for  any  attention  and  civilities  you  may  be  pleased  to  shew  taking  ad- 

^  ''        *"  ventageoftfie 

objection,  it 
(e)  A  warrant  under  the  Royal  Sign  Manual  haying  issued  ten  days  on  demnrrer, 
before  the  end  of  JIficJbeliMsTemi,  pnisuant  to  3  Geo.  4.  c.  10«,  the  f^d  not  by 
puisne  judges  of  thU  Court  sat  in  a  room  a^jf^inlog  the  ChMhtdl,  at  .^"^  ^'  »««P* 
ffetimhuiir,  fnm  IWstfoy,  the  13Ui,  to  ia«r«fay,  the  SSd  Jwuury,  18S4,       "^ 
both  days  ioclnsive ;  trhea  the  following  cases  were  decided :— >It  has 
beea  thought  expedient  to  insert  these  cases,  at  of  MUkaeimtuTenk^ 
with  a  view  to  the  convenient  siae  of  the  Udrd  volBnie  of  these  reports, 
which  is  now  completed. 

VOL.  in.  B  R 
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10S8.  him  during  hb  residence  at  your  place.  We  will  be  verjr 
^*^v^^  happy  if  you  afford  us  opportunities  of  reciprocating  to  any 
BoLKBLET  ^f  y^^^  friends  coning  ikk  vmj,  uti  are,  &c.  Mac  Donnelly 
BuTi£R.  Brothers,  and  Co.**  This  letter  having  been  read  in  en- 
dence»  the  whness  went  <m  Co  stiite,  that  "  be  biew  Mae 
Donnell,  Brothers,  and  Ccr.  and  that  the  letter  was  dieir 
halid^writing ;  that  he  had  not  previously  seen  or  ktiown 
Edmund  Shanahan ;  ihat  the  bill  on  which  the  action  was 
brought  was  produced  %  the  person  calli^  himsdf  EA- 
mund  Shanahan,  at  Cadiz ;  that  tlie  said  person  rennaned 
at  Cadit  from  the  lOth  to  the  Igth  Augasif  and  dmed  at 
the  house  of  fhe  plaiAtiff  ievery  day ;  that  on  th^  19th  Ath 
gust  he  produced  the  biH  in  qoestton,  and  said  that  he 
bad  come  from  Ireland,  with  goods,  Ifrhieh  he  had  sold  in 
Lisbon,  and  the  produ^  df  them  h^  had  brought  in  bilb| 
which  he  requested  'the  plaintiff  'to  forward  for  acceptance, 
and  that  he  should  probably  require  sotee  of  the  money  thik 
dby ;  that  on  the  sanife  day  the  said  persbn  left  the  1>ill  in 
question  (among  others)  with  the  plaintiff,  unindorsed,  and 
went  away,  but  retuhied  the  next  day,  and  asked  the  plain- 
tiff to  negotiate  ihe  %ill  cm  his  oWn  account,  and  ftat  he 
'  '  iriiouM  require  the  taioney  at  Gibfahar\  that  the  pYaintiff 
assepted  to  that  rfe^uest,  and  the  said  p^son  (in  the  wit- 
nessed's  pr^iebce)  put  his  signature  to  an  indorsement  which 
bad  been  previously  written  on  the  bill  by  the  plaintiff; 
that  the  bill  was  then  left  with  the  plaintiff,  who,  in  con- 
sequence, advanced  money  exceeding  its  amount,  and  gave 
a  letter  of  credit  on  Gibraltar,  to  the  said  person.**  Oti 
bis  cross  examination,  the  witness  said,  that  ^'  when  the 
said  person  delivered  the  biH  iu  question  to  die  plaintiff,  be 
also  delivered  another  for  640/.  pufporting  to  be  drawn  by 
Mac  Donnell,  Brothers  and  Co.  and  which  was  subscribed 
by  one  of  the  partners  in  that  firm ;  and  another  for  1500/«; 
that  the  bill  for  640/.  had  been  refased  payment,  on  the 
ground  of  forgery ;  and  that  when  the  plaintiff  first  saw  the 
letter  of  introduction  and  the  bill  in  question,  he  (the  phdff- 
tiff  )  well  knew  that  the  hand-writing  of  John  Btdkelq  and 
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Son,  subscribed  to  the  bill^  was  the  hand-writbg  of  one 
of  the  partners  in  that  firm,  and  that  the  letter  was  written 
and  subscribed  by  one  of  the  partners  in  the  firm  of  Mac 
Donnell,  Brothers,  and  Co.**  it  was  objected  on  the  part 
of  the  defendants,  that  there  was  no  evidence  to  go  to  the 
Jury  of  th«  identity  of  the  person  calling  himself  Edmund 
ShanaAan,  with  Edmund  Shandhan,  the  payee  of  the  bill. 
The  learned  Judge  over-ruled  the  objection,  and  told  the 
Jury,  that  **  although  in  law  there  diould  be  some  proof  of 
the  identity  of  the  person  making  the  indorsement,  still  it 
ought  not  to  be  so  rigidly  followed  up  as  to  clog  tlie  negoti- 
ability of  bills  of  exchange,  so  that  no  person  would  take 
one ;  that  therefore  the  question  for  them  to  consider  was, 
whether  there  was  or  was  not  sufficient  evidence  of  identity 
in  this  case  to  satisfy  them  (there  being  none  to  the  contrary, 
nor  any  evidence  of  there  being  any  other  person  of  the 
name  of  Edmund  Shanahan  connected  with  the  bill) ;  that 
the  drcumstashee  of  the  person  calling  himself  Edmund  Sha^ 
nahan  haring  produced  to  the  pliiintiflF  and  the  witness  the 
genuine  letter  of  introduction  and  the  bills  of  exchange  ac- 
tually subscribed  by  John  BuOceiey  and  Son,  and  by  Mac 
Donnelly  Brothen,  and  Co.,  whose  firms  and  hands-writing 
were  known  at  die  time  to  the  plaintiff,  was  material  to 
prove  the  ideotity;  and  that  in  his  opinion  the  evidence 
adduced  was  reasonable  evidence  to  be  left  to  them,  to  cop- 
Mder  whether  the  indorsement  was  the  indorsement  of  the 
person  to  whom  the  bill  was  made  payable.  The  Jury 
having  expressed  themselves  satisfied  of  the  identity,  a  bill 
of  exceptions  to  the  learned  Jiidge's  charge  was  tendered  on 
the  part  of  the  defendants,  and  the  plaintiffs  had  a  verdict. 
The  error  was  assigned  upon  the  learned  Judge's  charge  to 
the  Jury.    Joinder  in  error. 

Wilde,  for  the  plaintiffs  in  error,  was  preparing  to  argu^, 
when 

Baylct,  J.,  interposed. — Is  there  not  a  preliounary  ob- 
jection here,  independent  of  the  merits  I    It  seems  to  me 

B  B  2 
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1029.        diat  tbe  defendants  below  ought  to  have  defflurred  to  the 
^"^"^^^^      evidence,  instead  of  tendering  a  bill  of  exceptions.      By 
'  ^    o.  taking  the  latter  course,  they  obtained  an  advantage  to  which 

they  were  not  entitled,  namely,  the  chance  of  a  verdict  in 
their  favor.  When  the  whole  of  the  plaintifis'  evidence  had 
been  heard,  the  defendants  insisted  that  there  was  no  evi* 
dence  to  go  the  Jury,  and  in  such  circumstances  their  re*> 
gular  course  was  to  demur.  If  they  had  pleaded  that  the 
bill  was  not  in  fact  indorsed  by  Shanahan,  and  the  same 
evidence  only  had  been  given,  th^  must  have  contended 
that  the  issue  had  not  been  proved ;  and  then,  if  the  case 
had  been  left  to  the  Jury,  have  demurred.  I  think  they 
should  have  done  the  same  in  the  present  instance,  and  then 
they  would  have  brought  the  question  before  the  Court'  of 
,  C.  P.  on  demurrer,  instead  of  bringing  it  before  us  by  a 
bill  of  exceptions. 

tVilde.  When  evidence  is  offered  by  the  pluntiff,  to 
which  the  Judge  attributes  an  effect  which  it  is  for  the  in- 

-  terest  of  the  defendant  to  deny,  it  is  surely  open  to  him  to 
except  to  the  Judge's  direction  in  that  respect.  [Boyl^,  J. 
Then  upon  the  merits.  Why  did  not  the  defendants  put  the 
question  out  of  all  doubt,  by  calling  ather  the  drawer  of 
the  bill,  or  the  writer  of  the  letter  of  introduction,  and  so 
proving  who  Shanahan  was  ?]    Neither  of  them  mi{^t  have 

.  been  able  to  give  the  evidence  required.  Any  man  may  go 
upon  the  Royal  Exchange,  and  purchase  a  bill  of  ii  perfect 
stranger,  and  then  how  b  the  identity  of  the  holder  vridi 
the  indorser  to  be  afterwards  proved  i  If  the  letter  of  in- 
troduction had  been  vmtten  in  England^  it  is  quite  clear 
that  it  could  not  have  been  received  in  evidence.  IBayley,  J. 
But  it  would  as  clearly  have  been  admissible  if  it  had  beoi 
shewn  m  SkanahatCt  possession  \n  London.    Even' without 

'  the  letter,  was  there  not  sufficient  proof  of  his  identic  ? 
He  assumes  to  act  as  Edmund  Shanahan ;  he  keeps  up  that 
character  openly  for  ten  days ;  and  he  is  in  possession  of  two 

,  genuine  bills,  and  a  general  letter  of  lecomm^dation.] 


BVLKILKY 
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The  effect  of  Biich  a  doctrine  would  be  by  degrees  to  £9-  1823. 
pense  with  all  proof  of  identity  in  such  cases.  IBesi,  J. 
Sorely  the  possession  of  the  bill  is  primft  fiicie  evidence  of 
an  ownership  of  it.  Holfvyd,  J.  And  it  has  been  decided  Bv^ua. 
in  Mead  ▼•  Yotmg  (a),  that  the  onus  of  proving  the  non- 
identity  of  the  indorser  lies  on  the  defendant]  The  common 
proof  required  in  ordinary  cases  of  actions  by  indorsees 
against  acceptors  is  not  sufficient  in  this  case.  In  ordinary 
cases,  proof  of  die  hand-writing  of  the  indorser  is  proof 
of  his  identity  as  indorser;  here,  further  evidence  was  ne^ 
cessary,  and  that  which  was  resorted  to  was  not  admissible 
in  point  of  law.  As  to  the  possession  of  the  bill,  it  was 
evidence  of  the  simple  fact  of  possession,  and  of  nothing 
mote ;  it  did  not  support  even  the  presumption  of  a  right 
of  property  in  it.  Suppose,  in  an  indictment  for  felony,  it 
was  necessaiy  to  shew  that  the  person  negotiating  the  bill 
vras  named  Edmimd  Shanahan;  his  possession  of  a  bill 
made  payable  to  Edmund  Shanakan  would  not  be  evidence 
of  that  fact.  [Bat,  J«  It  would  certainly  be  prim&  facie 
evidence  of  it,  and  would  operate  as  such  until  rebutted,] 
Then  the  letter,  even  if  it  was  admissible,  does  not  carry 
the  plaintiffs'  case  any  further.  Mac  DannelPs  written  re- 
presentation  that  Shanakan  had  been  introduced  to  him,  is 
no  evidence  that  the  bearer  of  that  writing  was  Shanahan. 
Mac  Donnett  oiight  to  have  been  caHed  as  a  witness,  in' 
order  that  he  might  have  been  subjected  to  a  cross-exami- 
nation as  to  his  knowledge  of  the  facts  which  he  had  taken 
upon  himself  to  state  in  bis  letter.  Besides,  the  letter  was 
irery  general  in  its  nature ;  it  was  a  mere  introduction,  not  a 
letter  of  credit.  The  best  evidence,  therefore,  was  not- 
produced  ;  and  on  that  ground  the  letter  should  have  been 
rejected.  [Baylof,  J.  It  is  by  no  means  necessary  in  all 
cases  to  produce  the  best  possible  evidence  to  the  afiBnnative 
of  a  question.  For  instance,  a  person  in  the  habit  of  001^ 
responding  with  another,  is  competent  to  prove  that  other's^ 


6^ 


090  eAmn  in  thb  kino's  bskch, 

1638.        band'-wriUng,  although  there  may  be  p^raons  ia  eikteoce 
who  have  seeo  him  write,  or  even  who  have  aeea  him 


I,.  the  particular  iiidtnUnent  in  question.     Holroyd,  J.    In  in- 

BirrLB%  dictmenta  for  forgiilg  bank  notes,  it  has  never  been  held 
requisite  to  call  the  clerk  who  is  supposed  to  have  ngned 
the  forged  note,  in  order  to  negative  that  fact.]  That  tule 
must  be  admitted ;  but  it  hardly  applies  to  the  present  oue. 
A  person  whp  has  beea  loQg  in  the  habit  of  oorresponding 
with  another^  may  be  much  better  acqaatated  with  Ua  haod* 
writing,  than  one  wbo  merely  sees  hiin  write  on  some  one 
particular  oecasion*  The  argument^  therefore,  remains  an* 
shaken,  that  Mac  Datmeltn  written  representation,  that 
ShamJum  had  been  introdUoed  to  him,  was  not  the  best 
evidence  of  that  fact,  and  oonaequentiy  oaght  not  to  have 
been  received.  {Boj^,  J«  Admitting  that  argument,  it 
will  only  exclude  a  portion  of  the  letter;  the  former  part, 
which  mtroduced  Shanahan  t6  the  plaintiff,  was  atiU  ad- 
nuBsible«3  Mac  Danmff%  asserdon  Chat  he  knew  Shm* 
nahan,  was  in  fact  no  proof  of  knowledge  at  all.  The 
letter  must  be  taken  altof  ether ;  and  if  one  part  of  it  fdHa, 
the  whole  must  be  rejected;  for  it  is  an  estabKshed  rule, 
that  where  one  branch  of  evidence  depends  Upon  aaother, 
if  you  destroy  one,  both  fall  to  the  grouad.  But  aasnm- 
ing  that  the  whole  letter  was  admissible,  still  the  learned 
Judge  ought  to  have  left  it  to  Uie  Jury,  simply  to  say  aye 
or  no,  whether  they  were  satisfied  that  Skanahan  did  or  did 
not  indorse  the  bill.  Now  this  he  did  not  do,  but  on  the 
contrary,  he  directed  the  Jury,  that  in  pomt  of  law,  the 
proof  of  identity  was  sufficient.  This  was  misleading  the 
Jury,  and  infringing  upon  tlieir  province,,  because  it  was 
laying  down  to  them  as  matter-  of  law,  that  which  should 
have  been  left  to  them  as  a  question  of  fact. . 

Chiiiy,  contri,  was  stopt  by  the  Court. 

Bayley,  J. — ^The  rule  of  law  in  actions  of  this  nature 
i^,  that  there  must  be  sufficient  evidence  to  satisfy  the  Jary 
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dMt  the  bill  w«»  iofbrnd  by  Ifaa  penop  lAose  bdorsemeBjk        1933. 
it  purpoftB  ta  bear.    Tke  ^^tioti  diea  b  tbia  ctM0  is^  ftcsV     ^^T^^ 
^WM  tbe  evideoce  adoaissiUe;  9nd  9ecQndi  did  the  learned  «. 

Judge  misdirecl  the  Juiy  in  tetling  tbevi  tbajt  it  imi  mffir  ^^^'-^ 
oifMtt  With  raspeat  to  the  fir3t,  I  am  clearly  of  c^pioion, 
that  tbo  evident  viai  admi^sifole.  I  do  nok  i«ean  to  s^y, 
thai  tbe  letter  waa  to  be  taken,  aa  evideiice  eS  all  that  it 
caaiainad*;  but  I  tii^k  tfiat  })m  posaaasion  of  it  by.  tbe 
penoB^  calling  btmaelf  JBdanend  SAanoian^wasevidenee  to 
go  to  the  Jury»  aa  ab^wing  that  he  was  tbe  real  Edmundi 
Stanakan.  GenmaOf  speaUogy  poasession  of  praiperty  ia 
primi^  iutie  enidoottfr  «f  a  right  in  it*,  and  that  h^s  always, 
bMn  held  lo  ha  the  rule  with  reapecft  to  documeiits.  Here 
iaagemiiiie  bill  of  Bulkditf  Bnd  Som:  xAq  ought  to  have 
1b»  poateaaioa  of  aucb  a  bill  i  When  I  find  a  man  in.  poa^ 
aaiBion  of  that  vhkhia  saleable  pooperfey,  he.ia  prim^  lacie 
tbe  owner  of  it*  But  here  I  also  find  the  satae  person  in 
poipesaiott  of*  a  gsmiioe  doouinefitf  whiob  ought  to  be  in 
Ae  posaeaaioii  of  the  person  named  tfaqreio.  The  lettea 
of  recommeadatien  is  an  additional  step^  a  person  calling 
himself  Shatuihan,  is  in  possession  of  it,  and  also  of  a  get 
naone  bill  daawa  by.  Mac  DonndL  aiid  Co»,  He  is  ibereforei 
ba  addition  to  the  bill  in  qaeattoni  in  ppsseasipn  of  a  Ietler» 
ami  of  other  biVs^  I  do  not  aelyupon  the  640/.  biU  so 
mooh,  beoause  it  did  not  appeaf  to  whom  that  was  made 
payable.  This  peiaoa^  indeedi  was  only  primi  facie  owner 
of.  these  docuamisi  but  pffim&  faci^  evideoce  is  evidence 
for  a  Juiy,  if  it  is  not  nebutted.  Tbe  other  facts  of  tbe 
case»  howeveri  tend  strongly  to  coafirfai  tt:  ShantAan  eomet 
to  Cadiz,  and  remains  there  tea  days;  hfs  holds  himself  out 
to  Ifaa  plaintiff  aa'  the  real  Edmuudi  S^nnhan;  he.  dinet 
with  him  every  day;  nothing  oocuis' to  excite  any  suspicio^i 
of  bis  identity ;  and  in  the  course  of  his  stay,  he  leaves  >  tbe 
bill  in  the  plaintiff 'a  hands  for  a  whole  day;  and  eipoaeg 
himself  throughout  to  every  mode  of  detection.  Under  all 
Ahesp  eiwumstences,  Icffnnot.  but  ddnk  tb^  emdeaoe^ad- 
fltissible.  Then/  mm  it  eufficient  to  go^tbe  Jkutyi?K<;If>.aU 


cases  like  the  pre^nt,  it  is  proper  to  consider,  not  only  the 
proof  adduced  by  one  party^  but  also  that  which  nuf^t 
have  been  brought  to  rebut  it  by  the  other.  The  cross- 
examination  as  to  the  bill  for  640/.  raises  the  pr^unption 
that  it  was  made  payable  to  Shanaha$i,  and  the  same  obser> 
vation  applies  to  the  other  bills.  If  Sbam^an  was  not  the 
payee^  the  qneation  naturally  arises,  who  was  i  If  any 
other  person-was  the  payee,  he  would  have  been  m  com- 
petent witness  to  prove  his  r^t  as  each,  that  the  bill 
had  been  lost  by  or  stolen  from  him,  and  that  tho  indorse* 
ment  was  not  his.  Again,  die  bill  was  drawn  by  Bulkdtj^ 
and  Son ;  did  they  draw  it,  not  knowii^  yuAio  the  payee 
was  i  Such  a  proceeding  is  not  commaii.  Bnt  if  tfaey  did, 
still  the  bill-broker  who  introduced  the  real  Skamaktm  ta 
them,  might  have  been  called  to  prove  that  die  indoraement 
was  a  foi^gery.  Some  observation  has  been  made  ae  ta  dm 
bill  drawn  by  Mac  DanneU  and  Co.  being  refused  payment 
on  the  ground  of  forgety.  That  faiet  waa  got  out  upon 
cross-examinatibn,  and  therefore  the  present  plaintaffs  must 
have  known  all  about  that  bill  previous  to  the  trial,  and 
might  have  collected  evidence  to  meet  it.  Although  die 
action  was  commenced  in  March,  1816,  the  cause  was  not 
tried  till  July,  ld£l,  and  therefore  the  defendants  had  ample 
time  to  ascertain  all  the  facts  necessary  to  their  defence* 
In  all  that  interval  no  person  came  forward  to  claim  tbe 
biU;  was  it  npt  therefore  the  most  reasonaUe  presumpdon 
for  the  Jury  to  draw,  that  the  indorsement  was  genome  ? 
.  Aa  to  the  objection  raised  to  the  direcdon  given  by  .the 
learned  Judge  to  the  Juiy,  I  can  only  say^  that  he  seems  te 
me  to  have  said  precisely  that  which  die  law  saya.  If  I 
had  tried  the  cause,  I  should  have  left  the  case  to  the  Jniy 
just  as  he  did,  and  in  my  opinion  the  Jury  came  lo  a  sound 
and  just  conclusion;  I  am  therefore  of  opinion^  diat  the 
judgpient  of  the  Court  below  must  be  affirmed, 

HoLRo YDj  J.^-I  have  all  along  thou^t  diis  a  very  phun 
easf^  and  have  neve^  been  able  to  bring  mj  mind  to  doubt 
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npoii  aqgr  of  the  poials  tabed  in  uipunent.  The  coiDchnioii' 
which  die  Joiy  have  drawn,  it  is  not  within  onr  province  to 
control.  The  radol^tioninaated  on  i«,  that  the  evidence  S«'»"" 
waa  dot  admiasible,  or  diat  it  waa  not  sufficient  to  go  to  Bmaa* 
Ib^  Jury.  If  the  d^ftndants  b  die  action  knew  what  en- 
denoe  woold  be  oflforod,  ih»j  should  have  demurred  to  it; 
if  the  evidence  was  unexpected  by  them,  they  should  have 
applied  to  te  learned  Ju^  to  strike  it  out,  and  upon  hk 
refosii^  so  to  do^  they  mi|^t  have  tendered  a  bill  of  ezcepr 
tions.  But  if  die  objecdon  wiis  to  the  eflSsct  of  the.en* 
deuce,  there  ckariy  should  have  been  a  demurrer,  and  not 
a  bill  of  exceptions,  I  think  the  leanied  Judge  was  ri|^t 
upon  both  points.  The  question  in  the  cause  vras,  whether 
the  person  m  pbsaesflion  of  the  bill  was  diet  real  Shafmhamm 
His  passbg  by  that  name  was  piimft  facie  evidence  of  hia 
identify;  and  if  that  was  to  be  disputed,  then,  according  t» 
Mead  v.  Young  (a),  contrary  evidence,  oug^t  to  have  beeft 
given  by  the  defendants,  and  yet,  notvrithstanding  die  lengdi 
of  time  die  trial  was  delayed,  no  such  evidence  .was  ad- 
duced. .  I  entirely  agre^  in  every  word  the  learned  Judge 
littered  to  the  Jury,  and  I  think  he  was  perfecdycorcect  in 
stating  that  great  inconvenience  ifonU  arise  in  the  commer** 
cial  world,  if.  the  negotiabifity  of  biUs  of  exchange  was  to 
be  dogged'  by  a  r^id  exaction  of  demonstrative  proof  of 
their  indonement.  I  think  the  evidence  of  the  indorsoo 
meat  of  this  biU  was  quite  sufficient  to  satisfy  any  reasonr 
aUo  mind  of  the  fact,  and  I  concur  in  the  decision^  that 
the  judgment  miist  be  affirmed. 

BxsT,  J,^I.have  felt  ViSiy  conaiderable  doubts  whedier 
the  prdimiiiafyobjoodoD  suggested  by  my  Brother  Bflyleji, 
mas  not  decisive  of  diis  case,  and  conscfqueody  wfaedier  it 
was  properly  open. to  us  to  entertwi  aiiy  discussion  upon 
iu  merits.  The  two  Ixodes  of  proceeding  alluded  to,  one 
by  bill  oC  exceptions,  and  the  other  by  demuner  to  evidisnec^ 
have  n^ver  yet  been  distincdy  and  satisfactorily  defined* 
(ii)4T.R.ta. 


UM^      L01CI  CWcf  Jiisticd(JBynf^  in-  bis  jdlgMttfi  fai  die  case  ef 

%i#r..rr^,     GW61M1  v«  jTiiMfer  (a)/  eocpmsts  'his  own  doubly  and  Aat 

««         of  tea  other  6f  the  Jitd^es>  •  as  ta  tb^  separale  offioe  aod^ 

BQTisBf..     pi^i^perties  c^  ibe  t^oi  peoceeditigb;  and  I  confess  that  I 

am  flOfir  o£  ofibioa  that  "the  ohfedien,'  if  avaibble*.  nighfr 

b^itakeis  adiMilage  6f.    It  seenis  to  me,  thai  dieetalute 

vhiohintpodiiceck  the  bill  of  eKoeptioM(ft)>  oogbt  to  be  oen^ 

stviicdfs  liberally  as  possible  in  $kv^  of  Ihe  smCop,  as  well 

as  on  behalf  of  the  Judge ;  and  Lofd  Cafte,  in  eoinmen^g 

upon  the  statnta '  sagp^i '^^  that  it  eitteods  io  anf  material 

ondenoe  offersd  tei  tbe  J«rf ,  and  oi^r-tided  by  the  Jiidge  (^ 

Cbosistsndy  with>  Ais  piiMipl«>  I  think  it  ought  also  t0 

eortend  to  casea wbepe ii.iAdenoe ia pljeeiedto as insaCoiaai^ 

and  IB  admittod  bytbeJiadge^  spfakh  is  tbp  piesent  f»st. 

A  idemomr  to  the  ervadaqce,  is  is  substaneej^  iriimt  the 

psr^  ny^  ^f  I  will  notbpiw  my  taae  prejndiced  by  hawng 

k  Idft  to  the  «Mry,  ami  tkere^we  I  wiU  tak^  it  out  of  the 

fkmeit  of  die  Jury  to  dispose,  cf  it  al  aU/'    The  snitoi^ 

howeiser,  cannot  be  idow«d  to  stand  i^  ia  bcttsu  silmififln 

niideii'  a  biH  of  exceplio0%  tha«  be  would  bo  on  u  da* 

mufrar  to  the  cndenee..    By  a  deorarrer  to  the  evidenoa^ 

he^wobmts  the  trudi  of  die  fabts^  and  only  quesdoas  dm 

condnsiqp  that  is  drawn  -firaim  thei«.    Now,  ii^  the  ease 

Were  die^Couit,  dm  bill  of  eieaptioiis  adpiia  dmt  dm 

^denee  was  adnnssfbh>   but  -it  denies,  die  Mrth  of  dm 

tfondtt^ion  of  identify  vihiA  is  sittempted  to  be  dmww 

from  it     The  wfcole  of  the  evidenee>  therefore,  is  npen 

the  record,  and  if  that  fumiishes  «oy  one  Aiot  from  whisk 

the  Jury  might  reasonably  infer  the  identity  of  the  indorser, 

diat  IB  snficient  to  sustain  dia  Jndgment.    It  appears  to 

me,   that  it  does  furnish  s^eral'sueh  iaets.      A  pfrsois 

eaHing  himself  Edmund  SkanakM,  comes  to  Cadk,  basing 

ii^  bis  )[>(Msession  llie  bffi-in  qaesdon^  mid  a  bstter  of  moom- 

tnendatibn  from  I^MdOft,   bodi  mads  in'<mro#  of  JBdwimil 

JShanahm,     tf  a  man  in  Xondon:  p^odneea  a  letter  M- 

(a)  2  Hen.  Bla.  isr.  (c)  S  Ii^t.  4S7.    Vide  Dyer,  251, 

(6)  IS  Ed.  1.  c*  31.  pL9.    lIid.IUym.4SS* 
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dressed  from  York^   tbe  iaferaice  it,  that  he  :bpbQ^  it 
from  Tork»    There  is  no  ^videaoe  of  the  bill  btving  beea 
lost  or  stoleni  and  therefore  the  mere  possession  of  it  nises 
l!be  presumption,  that  the  poesessor  is  die  owMr  ^itf 
ted  what  is  pnaampUm  hmi  a  legal  term  far  pr^bMiiij^ 
Soch  endeaee  is  eogent  w  the  first  instaQee;  but  if  it  re^ 
mains  unrebutted,  it  becomes  conclusive.    This  ease  most 
be  tried  by  the  same  'rules  with  every  common  case  of  aa 
aistioi^  by  an  iadonee.  agaitiat  an  neceptxnr.    If  a  bUl  be 
made  payable  to  ji.B,  or  prder,  it  is  enough  to  prove  the 
hand-writing  of  an  A.  Si  unless  some  peculiar  drcumr 
stances  render  more  dbtinct  proof  necessary.    In  such  a 
case  no  man  ever  heard,  of  filing 'a  witness  to  prove  that 
jf.  B.  was  the  party  m  whose  favor  he  had  drawn,  and  to 
%hoto  be  had  delivered  ^e  bill.    If  that  is  the  c&^e  with  . 
respect  to  inland  biUS|  where  it  is  comparatively  easy  to 
procure  additional  evidence,  hew  mtich  more  ought  it  to  be 
so  with  respect  to  foreign  bills,  where  the  difficulty  of  proof 
is  so  greatly  increbsed  f    It  has  been  said,  that  the  best 
possible  evidence  ought  to  have  been  produced.     I  think 
the  best  possible  evidence  has  been  produced  of  the  fiids 
which  were  proved,  and   die  objection,  in  reality,   seems 
rather  to  be,  tfiat  more  facts  were  not  proved ;  but  if  sudi 
«i  objection  were  to  be  admitted,  -  there  would  be  an  end  at 
ence  of'  all  presumptive  evidence.    Here  I  think  it  was 
qtiHe  enough  to  prove  that  a  person  calling  himself  EdmUnd 
Shanahan,  appeared  openly  in  Cadk,Vfi\ix  the  bill  in  hb 
possession.    The  only  case  which  I  recollect  as  at  all  ap- 
plicable to  the  present,  is  that  ofVebm  v.  WhittalKfl). 
That  was  an  action  by  the  indorsee  against  tbe  maker  of  a 
promissory  note,   attested  by  a   subscribing  witness,  who 
ifVBs  dead;  and  there  it  was  held  that  efvidence  of  Aishand- 
nvriting,  and  that  he  signed  his  name  in  the  presence  of  the 
defendant,  was  -  sufficient,  without  proving  the  defendant'^ 
own  hand«wtlting.    !Now  that  case  seems  to  me  stronger 
than  the  present,  because  the  mere  fact  of  the  defendant 

(«)1B.AA.80.    * 
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leSHL       being  b  the  room  wbeo  the  note  was  attested  ^  ndt 

^^^^^^      necessarilj  prove  that  he  was  the  party  who  made  it;  he 

^'^"*     «n#^  l»we  been  an  accidental  spectalor.    la  this  case  the 

BuTua.      act  of  the  indorsement  was  clearly  proved,  and  I  think 

there  was  abnndant  evidence  for  the  Jury  to  conclude  that 

the  party  making  that  iiidocsemwt  was  Edmund  Shanahtm, 

the  real  payee.* 

Judgment  affirmed  (a). 

(«)indaJEreMif8  v.I«M,l&*A»18t.    DMV.Aritt,  iCuq^ 


19^. 


In  Be  Gilpin,  m  Bankrupt* 

HFhere  A^  the  X  HE  following  case  was  sent  by  his  Honor  the  Vice* 
iierofB.,^a  Chancellor,  for  the  opinion  of  this  Court  ^— 
IS^IS  the'  '^^  ^^^  '^"'^  out  of  a  petition  presented  to  the  Lord 
letter,  on  the  Chancellor  by  SomtiaZ  £/u2er5vf  prayi%  i^ongst  other  thingau 
the  partner-  that  the  commissioners  acting  under  the  commission  against 
in^^th!?  order*  ^^  *^  fVilliam  Gilpin,  might  be  directed  to  keep  a£a- 

aDdditpoiitioa  tj^ct  account  of  the  estate  and  effects  of  the  co-partnenhip 
•f  the  part-     ,       .  •  . 

aership  pro.     hcremafter  mentioned,  and  that  the  assignees  and  commit 

maakthui  *  sioners  might  be  directed  to  apply  the  same  in  di^cbaige  of 
MBt£iiiiw^  the  outstanding  debts  of  the  co-partnership  then  remaining 
iiedeforaboat  uiisati86ed,  or  pay  over  the  same  to  the  petitioner  for  the 
terwardf,  on*  purpose  of  making  such  application,  and  that  the  petidoneir 
mmiL^  becune  "^8^^  ^^  ^^  liberty  to  prove  under  the  commission  a  suib  of 
Hdd'tlCl^'  15,908/.  igs.  8<2.  heremafter  mentioned.  Jb  tiie  mondi  oi 
•hare' of  the*  September,  1807,  a  partnership  was  formed  between  the 
propn^and  l>Ankrupt  and  Samuel  Enderhf,  on  the  terms  contained  m  a 
SL'^'bte  due  ^^^^  ®^  co-partnership,  bearing  date  S4th  Sepimtm,  1807, 
en  the  part-  made  between  them  (a).  G%lpiM»  during  the  partner^p^ 
coQot  at  the  carried  on  and  conducted  the  business  in  bis  awn  name  aIone> 
dinoimira       ^*out  any  interference  by  or  on  tlie  part  oiEnderby,  who 

patted  to  £.'■  took  no  part  whatever  in  the  conduct  and  management  of 

assignees  nn-      ,  i  •     •      •  - 

der  Si  j«e.  i.    the  f  9rtn^n?hip  business  and  concerns,  and  ilid  not  appear^ 

(a)  yidfl^aate^  vol,  L  57Q,  where  the  term  are  foUy  let  oat. 
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ind  was  not  known  to  die  world  as  a  partner,  bnt  was  a  tkep^  •     1tm» 
ing  or  secret  partner,  and  whose  name  did  not  ever  appear      ^'T*^'^^ 
as  a  partner  in  the  partnership  books*    After  the  Mth  Sep^      OiLrim 
tember,  1817,  when  the  partnership  determined,  until  the 
month  ot  April,  1819,  whenGii^  became  bankrupt,  he 
continued  to  can;  on  the  trades  of  army  clothier,  army 
agent,  and  WooDen  draper,  as  well  as  his  other  business  of 
m  general  merchant,  in  his  own  name,  and  on  l)b  own  ac- 
count, and  with  the  same   capital,   property^  stock,  and 
effects,  and  in  die  same  manner  as  be  had  before  carried  on 
the  same  during  die  partnership,  and  be  received  some  of 
the  debts  whidi  were  dne  to  ban.as  a  partner  vridi  JBndrriy, 
and  paid  all  the  debts  which  were  due  from  him,  as«well  on 
his  own  account,  as  in  respect  of  the  partnership  business, 
^diottt.any  interference  by  or  on  the  part  of  Enderbjf ;  and 
in  die  course  of  carrying  on  such  business,  after  the  deter* 
minadon  of  the  partnership,  Gilpin  contracted  debts  with 
various  persons,  which  debts  remain  unpaid.    Gt^tn  having 
committed  an  act  of  bankruptcy,    a  commission  issued 
against  him,  dated  Ist  jipril,  1819,  under  which  assignees 
have  been  appointed.    After  the  determinadon  of  the  part- 
nership, and  before  the  bankruptcy  of  Gt/pin,  he  paid  to 
Enderhy  a  part  of  the  principal  sum  of  9Ofi00i.  and  at  the 
.time  of  the  bankruptcy,  there  was  due  from  him  to  Enderljf 
•M  sum  of  15,9021.  19s.  SJ.,  part  of  that  principal  sum,  and      , 
an  arrear  of  mterest    At  the  time  of  the  bankruptcy  of 
.Gilpm,  his  property  conasted  of  goods  and  merchandize, 
part  of  which  had  been  the  partnership  proper^,  but  with 
which  he  contmued  to  carry  on  busmess  after  the  determina- 
^tioo  of  the  partnership,  and  also  of  debts  dne  to  him^  part 
of  which  had  been  contracted  during  die  partnership,  and 
.  was  due  to  the  partnership.    Enderhy,  after  the  bwikmptcy, 
;  was  called  upon  to  pay,  and  did  pay,  debts  of  the  partner- 
ship to  a  very  great  amount,  no  part  of  which  has  been 
repaid  to  him  out  of  or  by  means  of  any  partnership  effects. 
JBiu2er(y  contends,  that  all  the  property  ^hich  had  belonged 
.to  the  partnership  at  the  time  of  the  determination  thereof. 


CJtSBS  IV  THE  ILtVtO'S  MBNCS, 

wldch  remained  at  the  tkne  of  tbe  bankraptcy  of  GrfVjpiir, 
and  the  debts  due  to  the  partnership^  whieh  were  unre* 
ceived  at  the  time  of  the  bankruptcy,  are  still  partnership 
property,  and  joint  estate,  and  are  applicable^  as  sudi,  to 
the  payment  of  the  partnership  debts.  The  assignees,  en 
behdf  of  themselves,  and  the  subsequent  creditors,  allege, 
that  all  die  property  and  efiects  of  the  partnership,  and  the 
debts  remnioiag  dtfeto  Gilpin,  became  his  separate  estate, 
and  were  in  the  order  and  disposal  of  the  bankrupt,  and  cf 
which  he  was  the  iisbh  owner,  it  the  time  of  his  bank- 
Mplcy ;  and  that  all  such  {uvperty  and  debts  became  vested 
in  them  (the  assignees)  for  the  benefit  of  die  general  cre^ 
ditots  of  the  bankrupt.  The  question;  therefore,  for  die 
opinion  of  the  courf  b,  whether  die  property  and  effects  of 
die  hite  partnership,  and  die  debts  due  to  Gilpin,  on  the 
fartneahip  account,  at  the  time  of  die  expiratbn  dieieol, 
0md  at  dm  tioBe  of  the  bankruptcy  of  Gilpin,  or  any,  and 
what  part  or  parts  of  such  property,  effects,  and  debts, 
^feK  in  tin  order  and  disposition  of  the  bmkrupt  at  the  time 
of  his  banluiiptcy,  withia  the  intent  and  meaning  of  the 
statute  £1  James  !•  c.  19*  s.  11, 

Ompbdl,  for  the  assignees.  The  whole  of  the  estate, 
debtSj  «nd  effects,  joint  and  separate,  passed  to  the  assignees 
under  the  commisaioa  against  Gt /pin.  [JSetf,  J.  Is  it  con- 
tended that  E$kkrby*B  moiety  of  die  Mt9  passed  under  die 
asMgnmeot  f]  Certainly :  it  has  been  repeatedly  dedded  ^ 
that  debts,  as  a  general  article  of  property,  do  pass.  Debts 
are  goodi  and  chattels  widiin  the  meamng  of  the  bankrupt 
hws ;  and  to  such  an  extent  has  thb  prindple  been  carried, 
that  even  the  good-will  of  a  newspaper,  which  is  property 
wholly  pf  an  abstract  natiire,  has  been  heU  to  pass  to  a^ 
signees*  Assuming,  therefore,  for  the  piesent  that  diere  is 
no  distiacdoa  between  debts^  and  other  property  isf  a  bank- 
rupt, this  case  falls  withm  the  operadon  of  the  £1  Jac.  1. 
c.  ig.  s.  li;  Gil^  became  bankrupt  in  1819,  and  was  at 
that  time  in  possession  of  the  whole  estate  and  effects,  as 
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«<xb  rtputed  owner.  Tbt  woiU  ndfer  beaid  of  JBadiri^B  nS8^ 
mno  'as  coBDected  wilh  llie  pulnersbip.  Emdethy  ozpioftdjr  ^^v^^ 
areaounced  all  moiMgcaneiit  o^  or  oontrol  over  Ibe  bi»ifcieM»  (teum 
jind  his  coonectioR  widi  k  was  kept  m  fvofeuad  soorti  to  all 
the  world*  [Bmfla^  J*  Was  not  the  faooio  peiblicfy  kwMm 
under  the  firm  of  ^iM^oi.  mttf  Co.  H  ^^  ^^^  ^^  opfM* 
4faat  it  w«s.  No  other  tenw  appe&sod  in  the  books  tfcM 
GUfin\  and  thensfere  the  ease  comes  within  Ae  woiris  <^ 
the  stictute.  The  misdiief  iq^t  %bich  <be  stslale  ^¥M 
directed,  wfts  die  obtiioing  a  falM  ctodit^  which  die  batik^ 
npt  was  clearly  enabled  to  do  by  the  adasive  pOsseasioQ 
ond  management  of  the  joint  |iroperty,  la  dus  case  «bo 
Court  are  not  called  i^n  to  go  Airdier  than  to  docide^'Wbat 
ss  the  effisct  of  a  bankruptcy  taking  pkoa  eif^eili  months 
sifter  the  ezpiratiott  of  Jk  pwtaersfaip,  ono  ytrtn^r  •beiftg'^ 
doring  all  that  period,  aUowad  to  remain  in  the  basin«sS|  and 
.can^  it  on  as  the  oidy  ostbasiblo  owner  aqd  proprieHor.  it 
has  been  fireqnendy  determmed  diat  the  titlt  of  a  mOflgmM 
shall  not  prevail  against  the  claim  of  creditavs,  bat  it  seene 
to  have  been  doubted  in  the  Court  ^f  Chaaoeiy  wb^er 
Mnderh/'B  dtle  difflnred  from  ^t  4)f «  meprtgagteo.  The  ^MO 
c(W9$i  V.  Sl^^,  hoti-OtPer^  b  a  aferong  aathoiity  to  show  fhafe 
JEnderhj^B  moiety  idid  pass  to  bis  assigaeea.  In  that  case  a 
fNurtoershtp  esUtod  betwacn  ^Vbp  and  two  ^persoas  named 
Ralpk  tad  Jamai  Hamood.  Diflbtanca*  teving  arisen,  it 
wos  iigieed  that  the  lanrtneidiip  ahouU  ba  dksolved  from  a 
daycerlaiQ^  and  that&^pAahMldipi^^p  aaamof  naor 
my.  Rolfih  did  not  ^y  the  money,  but  sf terwards  con- 
trived to  get  «liMfts  belonging  to  tho  i^tneiahip  aecmlly 
into  bii  possession.  lUs.  produced  a  commisnoB  of  bd&h« 
mpt  by  the  odKr  cradkofs,  and  a  bill  in  acuity  bytbo 
ussigaets,  in  which  they  oomtended  that  Siof  had  no  property 
as  against  them.  Shp^  on  Ids  part,  dso  filed  a  biH  to  have 
the  partasrsUp  aslats  diiddad  for  the  -aidsfacdon  of  his 
daim.  There  was  mcommwk  the  pai^tof  iSft^  tojRo/lpil's 
obtaimag  or  ktepaig  ppss^ssion  of  ibt  partnership  property. 
(s)iyei.tS9. 
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ia98L  ImA  Hardwieke  was  of  opinion  that  the  case  was  not  with* 
^•^^"^  in  the  statute  and  said,  <'  what  I  found  myself  upon  is,  diat 
c£uru.  ^  ^  enacting  clause,  to  sulgect  goods  to  the  creditors  of 
anodier  person,  those  goods,  at  the  time  of  the  bankruptcy, 
should  be  left  in  the  possession,  order,  and  dispoadon  of  the 
•iMnkrupt,  so,  diat  he  might  take  upon  himself  to  seU  or 
diqpose  as  owner;  and  there  has  been  no  case  upon  this  act^ 
nor  ever  will  be,  wherem  a  Court  of  law  or  equity  will  do 
flo  severe  a  thirig  as  to  subject  the  property  of  one  to  the 
debts  of  anbtfaer^  wHhaui  proof  of  fie  eomeHi  of  tie  reel 
owner,  to  leave  tikem  iu  the  power  of  the  bmkntpt,  (poiKS- 
aiofi  on/y  nol  being  mifideni),  or  a  ladM  in  letting  them  re- 
muun  there,  so  a$  to  gjtve  him  a  false  credit^*  The  words^ 
•  ^  widmut  proof  of  die  consent  of  the  real  owner  to  leave 
them  in  the  power  of  the  bankrupV*  skew  Lord  HarSwick^s 
opinion  to  have  been  diat  as  one  parti&er  retires,  and  leaves 
iiis  share  of  die  partnership  effects  in  the  power  of  anodier, 
(which  is  precisely  die  present  case)  the  whole  most  be  c<»- 
jidered  as  being  ''in  the  possession,*  order,  and  disposi- 
don,**  of  die  remaining,  partner,  widun  die  statute.  The 
€eiBO  Et  parte  Flyn(a),  is  not  an  anthori^  agi3nst  dus, 
becausethere  the  vendor  was  aUowed  to  remain  in  possession 
merely  as  a  fiictor,  and  on  diat  ground  it  was  held  that  the 
goods  did  not^pass  to  Ae  assignees.  In  Bwford  v.  Donn 
enM^b),  the  partnership  was  denied,  but  Lord  jihatdqf 
diefe  said,  ''  upon  the  claim  oi  partnership  set  up  by  this 
idabtiff,  I -have  great  doubt  whether,  under  the  sttttnte  of 
-King  Jiomet,  this  sort  of  partnership  could  be  set  up; 
wiiedier  it  b  not  die  property  of  die  bankrapt,  in  respect  of 
.the  bankruptcy,  npon  the  fiict  itself.^'  The  case  of  Cald- 
well V.  Gtegory(cy,  decided  in  the  Exchequer  Chamber,  will 
no  doubt  be  relied  upon  on  die  other  side.  ITiat  was 
4m  ncdon  of  trover  by.  the  assignee  otHatfidd,  a  bankrupt, 
against  4he  defendant,  virho  had  been  a  sleeping  partner  widi 
Haffidd,  in  a  brick  manufactory,  hisname  being,  at  his  own 
request^  concealed,  and  Ha^idd  appearing  to  the  world  as 
(«)  1  Atk.  isek  ik)  4  Vei.  761.  (0  1  Price,  119. 
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the  sole  owfier«  to  recover  the  value  of  a  quantity  of  bricks,        182d* 
the  property  of  the  partnership^  some  of  which  the  defend*.      ^"^^^^^ 
ant  had  carried  off  the  premises  after  the  act  of  bankruptcy,       gilpin. 
and  others^  after  the  commission  sued  out.    At  the  trial  the 
plaintiff  had  a  verdict,  .subject  to  the  opinion  of  the  Court, 
and  it  was  decided,  on  argument,  that  the  action  could  no| 
be  maintained.    But,  it  may  be  observed  in  the  first  place, 
that  great  doubt  was  thrown  upon  that .  case  by  the  Lord 
Chancellor  in  Ex parteDyster{a),  where  he  says^  ''as .to 
the  first  question,  whether  the  assignees  had  a  right  to  pos- 
sess the  joint  property  of  Dyster  and  Moline,  of  which  the 
latter  only  was  the  visible  owner,  it  is  the  case,  which  of  all 
.others  seems  to  come  within  the.  act  (21  Jac.  1.  q.  190  9  ^^^ 
I  think  I  should  have  no  difficulty  in  persuading  the  barons, 
.who  decided  Caldwell  v.  Gregory,  that  the  report  which  is 
given  pf  the  case,  is,  to  say  the  least,  not  satisfactory.*'     In 
that  case,  however,  it  was  not  agreed,  as  it  was  in  the  pre* 
.sent  case,  that  the  banjcrupt  should  be  the  ostensible  owner, 
and  continMC  in  the  exclusive  po^jse^sipn  of  all  the  remain- 
ing joint  property ;  but  the  agreement  wa?,  that  there  should 
be  a  division  of  the.  effect^,,  which  division*  there  wa3. not 
.  time  to  complete  by  the  renaoval  of  the  defendant's  qbare 
before  they  were  seized  under,  the  commission. 

Parke,  for  the  petitioner.    Mr.  Endlerfrys. moiety  of  die 

property  did  pot  pass  to  the  assignees  .of^  Gilpin.    If  the 

.  decision  in  Caldwell  v.  Gregory  is  over*ruled,  vety  serious 

..mischiefs  will  ensue.    Supposing  Enderby  to. remain  solvent, 

.he  will  have  to  pay  all  the  partnership  debts,  and; will  be 

,  debarred  from  receiving  any  of  the  joint .  property.     It  is 

therefore  reasonable  that  be  should  petition  to  have  diiKiuct 

accounts  taken  of  the  joint  and  separate  funds.    [J3ay/ey,J[« 

That  is,  Enderby  prays  that  the  joint  fumls  may  be  applied 

^  exclusively  to  the  payment  of  the  joint  credij^ors ;  that,  the 

separfite  creditors  oppose ;  and,  where  a  man  appears,  as  a 

^ole  and  separate  trader,  I  am  at  a  loss  to  conceive  why  a 

(a)  i  Rose's  Bank.  Ca.  S56.  349* 
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18*23*  distinction  should  be  made  between  one  class  of  creditors 
^"^^/^^  and  another.]  Thb  case  depends  upon  the  construction  of 
Gilpin.  ^^  statute  of  James,  and  the  question  is,  whether  property, 
found  to  have  been  originally  partnership  property,  but  con« 
tinning  after  the  expiration  of  the  partnership,  by  lapse  of 
time  only,  and  according  to  the  original  agreement,  in  the 
hands  of  the  ostensible  partner,  does,  or  does  not  pass  to 
his  assignees.  In  Kirkley  v.  Hodgson  (a),  it  was  held,  that 
the  property  did  pass.  But  upon  what  ground  ?  Because  it 
had  been  origmally  io  the  sole  possession  and  ownership  of 
the  bankrupt.  Here,  the  property  was  from  the  very  first 
the  joint  property  of  Enderby,  and  of  Gilpin ;  the  case  of 
Caldwell  v.  Gregory  therefore  is  precisely  in  point,  and  is  a 
clear  and  express  authority  for  saying  that  this  case  b  not 
within  the  statute.  A  contrary  decision  will  have  the  effect 
of  putting  an  end  to  dormant  partnerships  altogether.  The 
statute  in  question  slept  during  a  century  without  being 
acted  upon.  Its  language  does  not  admit  of  the  most  intel- 
ligible construction;  the  observations  made  upon  it  by 
Judges  at  different  periods  shew  that  its  policy  is  not  free 
from  objection,  and  indeed,  the  greatest  possible  difference 
of  opinion  has  existed  between  Judges  as  to  its  construction. 
It  seems  only  calculated  for  a  state  of  trade  simple  in  the 
extreme,  and  the  expediency  of  extending  its  operation, 
beyond  the  line  which  its  words  strictly  warrant,  seems  very 
questionable.  The  legislature  have  shewn,  that  they  think 
it  ought  not  to  extend  to  the  shipping  interests,  by  enacting 
in  the  very  last  session  of  parliament  (i),  ''  that  the  right  or 
interest  of  an  assignee  or  mortgagee  of  a  ship,  or  a  share 
therein,  shall  not  be  affected  by  any  act  or  acts  of  bank- 
ruptcy committed  by  the  assignor  or  mortgagor,  notwith- 
standing such  assignor  or  mortgagor,  at  the  time  he  shaU 
become  bankrupt,  shall  have  in  his  possession,  order,  and 
disposition,  and  shall  be  the  reputed  owner  of  the  said  ship 
or  share  thereof."  The  operation  of  the  statute,  as  respects 
the  title  which  it  gives  to  assignees,  may  be  considered  in 
(a)  Ante,  vol.  ii.  848.  {b)  4  Geo,  4^  c.  41.  s.44. 
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four  pdlntfl  of  view.  First,  thatv  mere  possession  will  not  ^^^^ 
pass  the  property ;  second^  that  the  statute  cannot  apply  iq  re 
jirhere  the  bankrupt  has  any  real  title  or  interest  in  the  effecta  Gilpim. 
in  his  possession;  third,  that  it  applies  only  to  cases  where 
a  ialse  d*edit  has  been  obtained ;  or,  fourth,  where  the  po8« 
session  is  with  tlie  consent  of  the  true  owner,  and  copses 
quendy  that  it  does  not  apply  where  the  true  owner  baa  cK* 
vested  himself  of  power  to  retake  possession.  In  none  of 
these  views  will  it  be  found  that  the  statute  applies  to  the 
present  case.  In  support  of  the  first  proposition.  Lord 
Skqflesbufy  v.  RusseU(a),  Mace  v.  CadeU{b\  and  ExparU 
MarHn{c\  may  be  cited.  The  second  is  warranted  by  the 
opinion  delivered  by  Lord  Hardwieke,  iu  Ryail  v.  Rowk$  (d), 
where  his  Lordship  said,  speaking  of  this  statute,  ^  die 
legislature  has  explained  its  sense  by  putting  the  words  trwe 
owner  in  opposition  to  the  words  reputed  owner  f  and  by 
that  of  Lord  Redesdale,  in  Joy  v.  Campbell  {e)^  where  he 
says,  **  the  statute  has  always  been  construed  to  mean  pos- 
session of  the  property  of  another  with  the  consent  of  that 
other.'*  [Besi,  J.  That  was  the  common  case  of  an  .exe- 
cutor.] And  the  statute  cannot  apply  to  executors,  admi* 
nistrators,  or  trustees,  because  they  are  real,  as  welt  as  re« 
puted  owners.  [Bes^,  J*  Or  perhaps  for  a  still  stronger 
reason,  because  if  it  did,  the  business  of  human  life  could 
not  be  carried  on.]  If  the  question  be  put  upon  the  neces- 
sity of  the  case,  that  argument  will  equally  apply  to  dor- 
mant partners.  [  Bay  ley ,  J.  Why  so  t  Are  they  necessary  ? 
IVhy  finish  a  man  hold  out  false  colours  to  the  world  f]  When- 
ever it  shall  become  necessary  the  connection  wffl  be  made 
known ;  it  cannot  dien  be  hid,  because  the  books  will  shew 
it,  IBayleyj  J.  The  books  would  not  shew  it  in  the  present 
case.]  Ex  parte  Flyn  (f)  is  also  an  authority  directfy  in 
point.    iBayky,  J.  Flyn  never  consented  that  Mathews 

(a)  Ante,  64.  (d)  1  Ves.  34B.    S;  C.  1  Atfc.  17S. 

iff)  Cowpw  S3S.  1  Wife.  260. 

(c)  2  Rose's  Bank.  Ca.  S31.  (e)  l  Sch.  Sc  Lrf.  Irish  C.  C.  328. 

(/)  I  Atii.  185. 
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should  dispose  of  his, share  of  the  property ;  here  Enderby 
does  consent  that  Gilpin  shM  sell  his  (JEnderbj/s)  share,  as 
GiLprii.  o^  and  for  himself.] .  CoUins  v.  Forbes  (a)  is  another  autho- 
rity in  favour  of  the  present  argument,  and  to  tlie  same 
point.  These  parties  are  in  faet  tenants  in  common  of  the 
property,  and  upon  that  priuciple  the  case  is  exempt  from 
the  Operation  of  the  statute.  The  third  proposition,  that 
the  statute  applies  only  to  cases  where  a  fabe  credit  is  ob- 
tained, scarcely  requires  any  argument  or  authority  to  sup- 
port it.  If  a  party  really  has  a  right  to  possession,  no  false 
colours  are  held  out,  and  no  false  credit  is  given  or  obtained. 
Here,  Gilpin,  as  tenant  in  common  with  Enderby,  had  a 
right  of  possession  ;  and  whatever  inconvenience  may  be  ap- 
prehended from  the  possibility  of  a  false  and  delusive  credit, 
the  Court  will  not  break  down  a  rule  of  law  so  clear  as  that 
established  by  Caldwell  v.  'Gregory,  a  case  decided  after 
mature  deliberation ;  nor  will  they  step  forward  ta  act  as 
legislators,  by  enlarging  the  operation  of  a  statute,  which 
the  legislature  themselves  have  so  recently  found  it  politic  to 
narrow  and  restrain.  But,  fourth,  the  statute  does  not 
apply  where  the  true  owner  has  divested  himself  of  power 
to  retake  possession.  For  instance,  it  has  been  always  held 
that  it  did  not  apply  to  ships  at  sea,  because  the  purchaser 
cannot  take  possession  of  property  %o  circumstanced.  Yet 
a  merchant  in  Dublin,  furnishing  tackle^  or  provisions  on 
credit,  would  believe  the  ship  coming  from  an  English  port, 
to  be  the  property  of  the  person  in  whose  possession  he 
found  her ;  so  that  mere  apparent  credit  to  the  world  is  not 
the  true  ground  upon  which  this  case  ought  to  be  decided. 
[Boy/ey,  J.  Not  mere  apparent  credit ;  but  apparent  credit 
with  the  consent  of  the  owner,  is.]  This  doctrine  is  fortified 
by  the  authority  of  West  v.  Skip(b),  in  its  result,  for  there 
Lord  Hardwicke  held,  that  the  case  was  not  strictly  within 
the  preamble  of  the  clause,  and  ruled  the  same  point  him* 
self  on  another  ground.  Here  the  statute  cannot  apply, 
because  it  is  not  competent  to  one  tenant  in  common  to  take 

(a)  3  T,  R.  316.  (fc)  1  Vc8,  «39. 
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possession  of  the  common  stock  to  the  exclusion  of  another :        1823. 
all  that  the  law  allows  him  is,  to  take  possession  when  the        ^^  ^ 
goods  are  vacant.     {^Bayley,  J.  This  is  not  a  case  of  negli-       OiLriw. 
gence  merely,  but  of  a  person  bargaining  k  priori  that  the 
world  shall  he  imposed  upon.     A  tenant  in  common  has  a 
right  to  exercise  several  acts  of  ownership.     If  this  room 
were  full  of  books  belonging  to  two  tenants  in  common,  in 
whose  possession  would  they  be  ?]     He  that  had  the  key  of 
the  door  would  have  the  actual  possession ;  both  would  have 
a  possession  in  law*    [Bayley,  J.  But  either  of  them  might 
break  open  the  door,  and  remove  the  books;  what  then  be- 
comes of  the  position  that  a  tenant  in  common  has  no  right 
to  take  possession  ?]     One  would  have  no  right  to  turn  the 
other  out  of  possession,  and  that  is  all  that  is  now  contend-  ' 

ed  for.  One  partner  must  remain  in  possession  for  the  pur* 
pose  of  winding  up  the  partnership  accounts.  [^Bayl€y,3, 
Why  must  he  ?]  That  is  the  course  invariably  pursued. 
[Bo^/ey,  J.  Perhaps  so ;  but  it  is  merely  an  arrangement 
made  between  themselves,  for  their  own  mutual  conveni- 
ence; the  world  is  no  party  to  it.J  The  case  of  Caldwell 
V.  Gregory  is  a  direct  authority  in  point,  and  if  the  de- 
cision there  be  law,  it  must  govern  this  Court  in  its  judg- 
ment. It  only  remains  to  add,  that  it  debts  are  to  pass 
under  this  statute,  it  is  difficult  to  say  how  the  dormant 
partner  can  save  himself;  for  he  has  no  means  of  getting 
possession  of  them.  [Bayley,  J.  His  course  is  very  plain 
and  simple.  ^  He  has  only  to  give  notice  to  the  debtors  to 
pay  thepi  overdo  himself  only.] 

Campbell,  in  reply.  The  four  propositions  advanced  on 
ihe  other  side,  abstractedly  considered^  cannot  be  disputed ; 
but  the  corollary  from  the  second,  and  the  conclusion  drawn 
from  them  all,  must  certainly  be  denied.  It  is  granted,  first, 
that  mere  possession  will  not  pass  the  property ;  ar,  if  a'  man 
takes  ready-furnished  lodgings,  and  becomes  a  bankrupt^  the 
furniture  will  not  pass  to  his  assignees.  But  that  is  not  the 
present  case*    It  is  also  admitted,  that  if  the  Hliaukrupt.be 
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1833*  ^  at  opc^  the  apparent,  and  the  trae  owneri  the  goods  are  not 
^^^^^'^^  liable;  but,  the  question  here  is,  what  is  to  become  of 
QiLfiM.  JEnderbjf^B  moiety  i  End^btfis  clearly  the  true  owner  of  a 
moiety,  but  who  is  the  apparent  owner  7  Gti^ptn;  and  as 
such,  he  was  in  possession  of  goods  of  which  he  was 
not  the  true  owner,  with  the  consent  of  the  true  owner. 
The  third  proposition  requires  no  argument  on  one  ude  or 
the  other,  but  as  the  possession  here  was  colorable,  and  as 
it  was  calculated  to  procure  a  fidse  credit  to  the  bankrupt, 
the  case  upon  that  principle  iswidiin  the  statute*  As  to  die 
fourth  point,  Enderby  had  not  diveste^  himself  of  all  power 
to  retake  possession ;  he  might  have  filed  a  bill  m  ^uity,  or 
have  done  various  other  acts,  to  reduce  his  moiety  into  his 
own  possession ;  instead  of  this,  he  chuses  to  lye  by,  and 
permit  Gilpin  to  retain  the  possession,  and  act  as  sole  osten- 
sible owner  of  the  whole  property.  Upon  eveiy  point  raised 
therefore,  this  case  is  withm  the  operation  pf  the  statute. 

The  fbllowbg  certificate  tras  afterwards  sent  tq  his  Honor 
the  Vice-chancellor  :— 

Tills  case  has  been  BxgaeA  before  us,  and  we  are  of  opir 
nion  that  the  property  and  effects  of  (he  late  partnership^ 
and  the  debts  due  to  the  said  fVilUam  Gi^n,  on  the  part- 
n^ship  iiccount,  at  the  time  of  the  expiration  thereof,  and 
at  the  time  of  the  bankruptcy  of  the  said  fVitliam  Gi^n, 
were  in  the  order  and  disposition  of  the  bankrupt  at  the  time 
of  the  bankruptcy,  withiq  the  intent  and  meaning  of  the 
£lst  James  I. 

J.  Batlbt. 

G.  S.  tiioLBOTD. 

yf.  p.  Best. 
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1823. 

Tbomas  and  Another,  Assignees  of  Hobson,  a  Bank- 
rapt,  t.  HtATHORKB. 

A.SSUMPSIT  for  1000/.,  had  and  receited  by  the  de-  ToadecUra. 

fendant  to  the  use  of  the  banknipt,  with  the  other  money  sit^by^'M^ 

counts.    In  the  first  sett  of  counts  the  promise  was  alleged  "St^Jpt^for 

to  have  been  made  to  the  bankrupt:  and,  in  the  second,  to  loooi.,  bftd 

...  -Ai  ^  ■""  receucd, 

the  plaintiffs^  as  his  assignees.     Pleasj  first,  non  assumpsit ;  defendant 

second,  that  on  an  account  stated  between  the  bankrupt  and  on^an^acconni 
the  defendant,  before  the  bankniptcy,   the  defendant  was  ^^^^^^^^^ 
found  to  be  inddbted  to  the  bankrupt  ^'  in  the  sum  of  400/. ;"  bankrupt  be- 
that  the  bankrupt  drew  a  bill  of  exchange  upon  the  de-  Tuptcy,  he 
fendant  "  for  the  said  sum  of  400/./'  payable  to  him  or  his  ^^^^^oand^^^^ 
order,  which  the  defendant  accepted,  and  returned  to  the  ^  indebted  to 
bankrupt;  **  whereby  the  defendant  became,  and  was  and  the  »ttm  of 
still  is  liable  to  pay  the  said  sum  of  400/.  to  the  bankrupt  b^k^p^drew 
or  his  order,  or  to  his  assignees  or  their  order."    Replication  ^^^^^^' 
to  the  first  plea^  a  similiter ;  and  to  the  second,  that  before  defendant  for 
the  bankruptcy  the  said  bill  became  due,  and  was  presented  of  400f.,  pay- 
to  the  defendant  for  payment,  but  that  he  refused  to  pay  hi^  order^"'  ^ 

the  same  to  the  bankrupt,  and  still  refuses  to  pay  the  same  ^^ich  defend- 
,  ant  accepted, 

to  the  plaintiffs  as  his  assignees.    General  demiurrer  to  the  and  returned 

second  replication,  and  joinder  in  demurrer.  ivhereby'^e-' 

fendant  be^ 
came  and  was 

Campbell,  in  support  of  the  demurrer.    The  question  is,  and  itUl  U  lu 

whether  the  defendant's  special  plea'  is  an  answer  to  the  laid  sam  of 

action;  and,  upon  the  authority  of  £ear</aie  v.  Morgan  (a),  ™|or^^"^" 

it  seems  to  be  so.    TBayley,  J.  in  this  case  the  plaintiffs  order,*  or  to 
1  •  vis-  i.  ..  1  1.      .        1        hia  assignees 

claim  a  different  sum  of  money  from  that  stated  in  the  plea,  or  their  order; 

The  declaration  contains  eight  countSi  in  each  of  which  a  ^at  before 

sum  of  1000/.  is  demanded.    The  plea  seems  to  be  pleaded  ^*^he%m"EJ' 

generally  to  the  whole,  and  alleges  that  the  defendant  was  came  doe,  and 

indebted  to  the  bankrupt  '<  in  the  sum  of  400/. ;''  but  it  does  to^ndrefnsed 

payment  by, 
(«)5T.R,515.  defendant, 

who  still  re- 
fuses to  pay  the  same  to  the  assignees  :—Heldy  on  general  demurrer,  that  the  de- 
fendant's plea  was  no  answer  to  the  action. 
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1823.       not  go  on  to  say,  '<  and  no  more."    In  this  respect  the  pre- 

^^^^^^^      sent  case  efsentially  differs  from  that  of  Kearslake  v.  Mor-- 
Tjhohab 

V.  gtt''-]    That  objection  might  be  of  weight  if  the  demurrer 

Ubathormb.  yf^j^Q  special,  but  the  defendant  has  demurred  generally. 
The  import  of  the  plea  clearly  is,  that  400/.  and  ne  more 
was  the  balance  due  between  the  parties,  and  that  may  rea- 
sonably be  inferred  from  its  language.  If  so,  die  plea  is 
suflieiently  certain  to  support  a  general  demurrer;  for  which 
certainty  to  a  general  intent  only  is  required.  In  mchard" 
sou  V.  Rickman  {a),  cited  in  Kearslake  v.  Morgan  (fi),  which 
was  an  action  for  goods  sold  and  delivered  in  the  common 
form,  the  defendant,  after  the  general  issue,  pleaded  a  plea 
similar  to  the  present,  so  much  alike  indeed  that  one  ap- 
pears to  have  been  copied  from  the  other.  To  that  ptea 
the  plaintiff  demurred  generally,  and  judgment  was  given 
for  the.  defendant.  [Barley,  J,  Was  that  plcia  pleaded  to 
the  whole  declaration  ?]  That  does  not  appear  by  the  report ; 
but  from  the  statement  of  the  case  it  would  certainly  be 
presumed  (hat  it  was.  There  is  n6thing  to  shew  that  it  was 
pleads ■  specifically  to  any  one'  count.  [Baylof,  J.  I  think 
it  is  most  probable  that  it  was  pleaded  to  a  part  of  the  de- 
claration only,  and  if  so,  it  will  not  apply  to  this  case.] 
For  all  that  appears,  diis  bill  may  have  been  negociated 
either  by  the  bankrupt  or  his  assignees.  The  probability  is, 
that  it  has  been  negociated,  and  that  it  is  now  outstanding 
in  the  hands  of  some  third  person.  If  that  is  the  case,  the 
delivery  of  the  bill  becomes  equivalent  to  piiyment ;  Louviere 
V.  Lanbray  (c),  where  it  is  said,  "  when  a  merchant  draws 
a  bill  upon  his  correspondent,  who  accepts  it,  this  is  pay- 
ment \  for  it  makes  him  debtor  to  another  person,  who  may 
bring  his  action."  The  fact,  however,  is  exclusively  within 
the  knowledge  of  the  plaintiffs,  but  they  do  not  chuse  to 
state  whether  the  bill  has  been  negociated  or  not.  The  fair 
inference  arising  from  their  silence  upon  the  point  is,  that 
the  bill  has  passed  into  the  hands  of  a  third  person,  aud 
then,  if  this  demurrer  .is  not  allowed,  great  hardship  will  bQ 
(a)  B.  R.  Mic.  16  Geo.  3.         (6)  5  \.  R.  513.  (c)  10  Mod.  37. 


L 


MICHAELMAS  TERM,   VOURTH   GEO.  IV.  649 

imposed  upon  the -defendant;  for  he  will  then  be  rendered  ljb23. 

liable  for  the  amount  of  the  bill  twice  over,  first  to  the  v^^/^ 
assignees  of  the  bankrupt,  and  next  to  the  holden  "  ^T^ 


HBATBOa«& 


Tindal,  contrd,  was  stoptbj  the  Court* 

Bat  LEY,  J. — I  am  of  opinion  that  the  plaintiff  is  enti* 
tied  to  judgment.  It  is  perfectly  clear,  diat  if  a  defendant 
pleads  as  an  answer  to  the  whole  declaration  that  which  is 
in  fact  an  answer  only  to  a^.part,  Jiis  plea  is  bad(a).^  Now 
this  plea  is  pleaded  as  an  answer  to  the  whole  declaration, 
which  contains  eight  counts,  and  in  each  the  plaintiffs  allege 
that  the  defendant  is  indebted  to  them  in  the  sum  of  1000/. 
The  defendant  says  in  answer,  that  after  the  making  of  Me 
said  several  promises,  &c.  there  was  an  account  stated  be^ 
tween  him  and  the  bankrupt,  on  which  account  he  was 
found.tp  bein  arrear  and  indebted  to  the  bankrupt  in  the 
sum  of  400/.;  not  saying  400/.  and  no  more;  and  that  for 
that  sum  he  accepted  the  bankrupt's  bill,  and  returned  it  to 
him.  He  does  not  therefore  allege  that  he  was  not  found 
to  be  indebted  to  the  bankrupt  to  a  larger  amount  than 
400/.  Now,  a  payment  of  400/.  cannot  by  law  be  pleaded 
as  a  sati^£|^tion  for  a  claim  of  1000/.,  and  consequently 
the  payment  of  the  bill,  admitting  it  to  ha^e  been  paid,  is 
no  discharge  beyond  that  amount.  Upon  the  ground  there- 
fore, that  the  plea-  purports  to  be  an  answer  to  the  whole 
declaration,  and  is  in  fact  an  answer  to  ^  part  only,  it  cannot 
be  supported,  and  the  plaintiffs  are  entitled  to  judgment. 

HoLROYDyJ. — Consistently  with  the  allegation  in  this 
plea  it  may  be  true  that  400/.  was  due,  and  that  the  parties 
had  not  gone  on  far  enough  in  the  account  to  ascertain  how 
much  more  was  due.  It  may  therefore  be  equally  true  that 
1000/.  was  ultimately  found  to  be  due.  Nothing  beyond 
tliis  can  be  inferred  from  the  plea,  because  it  does  not  deny 
that  more  than  400/.  was  due.  Then,  as  the  declaration 
(d)  Vide  Earl  St.  Germain't  v.  fViUanf  ante,  4it. 


TaoMAt 
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lasSi     ,  fvers  1000/*  to  be  diie,  «iid  the  plea  does  not  traverse  that 
avernienty  we  qiiist  presume  the  larger  sura  to  be  rei^ j  due. 
You  cauQQt  plead  payment  of  a  smaller  sum  119  disphaige 
Vm^w>mmb,  of  a  larger,  and  therefore  the  acceptance  of  a  bill  of  ex- 
change for  400/.  is  no  discharge  of  a  debt  of  1000/, 

.    B£0T|  J.^  concarred. 

Judgment  for  the  plaiiitiQs  on  demurrer. 


Britten  and  Another  v.  W.Webb. 

^*  *^if"f"^"    •■■  ^^  plaintiffs  declared  up6n  a  bill  of  exchange  drawn  by 

exchange  on    themselves  upon,  and  accepted  by  one  Francis  Webb,  payable 

accepted  bj     ^o  ^  plaintiffs,  or  their  order,  mdorsed  by  them  to  die  de« 

the  latt^,  in-    feiclant,  and  afterwards  re-indorsed  by  the  defendant  to  the 

donea  it  to  C        .        '  •«!    • 

who  re-in-       plaintiffs.    The  first  coUnt  Was  Upon  the  bill^  in  the  usual 

£^  p«nMn^'  form,  but  eontaikiing  an  allegation  that  at  the  time  when 
TOnt  (wii^nt  ^®  ^^^  ^^  drawn  and  indorsed  by  the  plaintiffs,  it  was 
coosideration)  agreed  between  them  arid  the  defendant,  that  the  latter  should 
do  so,  as  se-  put  his  name  upon  it,  merely  as  a  security  for  the  payment 
Siraent'oni  ^^  **  by  the  acceptor;  that  no  consideration  passed  to  the 
bj  the  ao-  defendant  for  his  indorsement,  but  that  it  was  done  only  for 
for  the  pufw  the  purpose  of  rendering  the  bill  more  negotiable.  There  was 
SerUiff  ^thebiu  ^  ^^ood  couut  upon  the  bill  simply  and  the  money  counts. 

"T!^  ^^^^'    'Demmrer  to  the  declaration,  and  joinder  in  demunrer. 
able.    Oa  de-  '  '* 

murrer  to  a  ' 

agahisi  a°  jlbrakam,  in  support  of  the  demurrer,  was  stopt  by  the 

iiponUiebUl,     Co^rt^ 

In  the  nsnal       ^*^»***» 

fonn,  aUeging  ' 

the  special  cir- 

cnmstancei  Tindal,  contri.    The  plaintlfis  may,  perhaps,  have  re- 

Uie^^daot  ^^^^  ^^  &  clumsy  method  of  obtainibg  the  security  of  a 

Jj^l^Jj*-       third  person  for  the  payment  of  the  bill,  but  if  the  deda- 

Heid,  first,  ration  had  been  framed  wholly  in  the  common  form«  it 
that  the  action 

eonid  not  be  maintained  on  the  bill|  and  secoad|  that  the  agreement  to  indorse  was 
void  for  want  of  coDsideratiOB* 


EmiTTK* 
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would  not  have  been  eoftunabk.  The  eUegation^  howeter,  18d8« 
which  is  intnxluced  into  it,  brings  the  case  within  the  piin-^ 
ciple  adverted  to  by  Lord  Kinjfon,  C.  J.  in  Bishop  t,  Boy^ 
ward  (a).  That  was  an  action  npon  '<a  promiisoty  ootei  Wubb. 
made  by  one  CoUim^  payable  to  the  pfauntiff  or  ordefi 
and  afterwards  indorsed  by  him  to  the  defendant,  who 
afterwards  re-indorsed  it  to  the  defendant  v^^guok!*  The  de« 
deration  was  ip  the  common  form,  and  it  was  held,  that 
it  could  not  be  sfipported,  because  it  vrould  introduce  a 
circuity  of  action,  which  the  law  did  not  permit.  Bat  Lord 
Kemyon^  in  his  judgment,  says  this,  *^  I  admit  that  a  case 
miglit  happen  m  winch  the  plaintiff  might  have  stated  that 
he  was  substantially  entitled  (q  recover  on  this  note,  e.  g. 
tfiat  his  own  name  was  originally  used  for  form  only,  and 
that  it  was  understood  by  all  die  parties  to  the  instrument, 
that  the  note,  though  nominally  made  payable  to  the  plab- 
tiff,  was  substantially  to  be  paid  to  the  defendant ;  but  if 
such  were  the  case,  the  note  should  have  been  declared  on 
according  to  its  legal  imporC  Now  the  allegation  intro* 
duced  in  the  first  count  here;  seems  to  be  substantially 
within  the  rule  thus  laid  down,  and  is  therefore  siiifficient  to 
support  the  declaration,  inasmuch  as  it  obviates  th^  djfl^cultjf 
which  would  otherwise  occur,  of  a  circuity  of  action. 

Abbott^  C.  J.-^The  defendant  is  clearly  entitled  to 
judgment.  If  we  are  to  consider  this  as  a  declaration  upon 
a  bill  of  exchange,  according  to  the  usage  and  custom  Of 
merchants,  it  is  quite  plain  that  the  plaintiffs  cannot  recover 
upon  it,  for  the  reason  conceded  in  argument.  If  we  are 
to  regard  it  as  founded  upon  a  special  contract,  it  is  equally 
insupportable,  because  it  shews  no  consideration  for  the 
defendant's  indorsement;  and  therefore  Uie  pMntiffii  would 
have  had  no  cause  of  action  if  the  defendant  had  refused  to 
indorse.  The  declaration  is  consequently  bad  in  both  pofets 
pf  view(i). 

(a)  4T.  R.  4ro.    See  1  H.  Bl.  10.    Savndert  v.  WakfJUU,  4B.  ^ 

569.    Boll.  N.  P.  dSO.    Ca.teDip.  A.59S.  JemtUigtyi.BgpioUla^SB. 

Hardw.  lis.  &  B.  14.  and  RumU  v.  Mmley, 

U>)  See  fVmn  v.  fVarUm,  5  East^  Id.  Sll. 
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1823/  Bayley,  J. — The  custanai  of  merchants  is  the  real  foair- 

^^^v"^       dation  of  this  action ;  but  in  this  declaration  the  plaiotifi 

Britten       allege  both  that  they  did  and  that  they  did  not  appoint  the 

yfKBB.        money  to  be  paid  to  the  defendant,  vhich  they  cannot  do  in 

one  and  the  same  action.    As  to  the  special  contract,  there 

is  no  consideration  upon  which  to  found  it,  and  therefore  it 

cannot  be  supported. 

HOLBOY0,  J.-^The  plaintiffs  have  no  cause  of  action  on 
either  ground.  Their  own  all^ation 'shews  that  tliere  was  no 
consideration  for  the  defendant's  indorsement ;  and  the  actioii 
pn  the  bill  in  its  present  shape  cannot  be  maintained. 

Judgment  for  the  defendant  (a). 
(«)  Pe$t,  J.  was  absent. 


Cash  and  Another,  Assignees  of  Pack  wood,  a 
Bankrupt,  v.  Young,  Gent. 

Goods  bona  TrOVER  for  a  carpet.  Plea,  Not  Guilty,  and  Issue 
and  paid  for  thereon.  At  the  trial,  before  Abbott,  C.  J.,  at  the  London 
w  the'iDU«!JS  adjourned  Sittings,  after  last  Trinity  Term,  after  Ae  usual 

between  a  «c-  proof  of  the  proceedings  under  the  commission,  and  of  a 
vet  act  of       *  1       i.      1      1      r  11      .       ,  *     #«^ 

bankruptcy  by  demand  and   refusal,   the  following  facts  appeared.    The 

the  sning' ont    bankrupt  carried  on  business  as  a  carpet  manufacturer,  with* 

of  a  conunis-  ^^^  ^^g  Umi^g  gf  tj,e  qity  of  London.  He  comn^itted  an  act 
sion,  are  not  *' 

recoverable  in  of  bankruptcy  on  the  13th  of  December f  182^  and  the 
trover  by  the  .    .  •       v«  *  1  ■      ^ .     < 

aMignees,  on-  commission  against  bim  was  sued  out  on  the  9th  January, 

1*15!  ^is       1S23.     in  the  interval  between  those  two  days,  the  wife,  of 

and  14.  the  defendant  purchased  the  carpet  of  the  bankrupt,  in  his 

shop,  in  the  .ordinary  cohrse  of  dealing;  a  price 'was  fixed 

/ :        upon  at  the  time ;  the  carpet  and  an  invoice  were  sent  home 

*  to  the  defendant's  house  the  same  evening,  and  on  the  en*^ 

suing  day  the  money  was  paid  to  the  bankrupt.    The  dc^ 


Cash 
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fendant  was  furnbhii^  a  house;  and  really  wanted  the  carpet  1823. 
for  his  own  use ;  he  had  no  knowledge  of  the  bankrupt 
having  comniitted  an  act  of  bankruptcy.  The  learned  Judge 
left  die  case  to  the  Jury  upon  the  bon&  fides  of  the  trans-  Youiio. 
action,  and  thej  being  of  opinion  that  the  goods  were  pur- 
chased in  the  usual  course  of  trade,  and  paid  for,  before  the 
commission  issued,  bons^  fide,  and  widiout  any  knowledge 
of  the  act  of  bslnkniptcy,  the  defendant,  under  his  direction, 
had  a  verdict,,  with  leave  for  die  plaintiffs  to  move  to  enter 
a  verdict  for  3/.  1 U.  9d.         -  ' 

Tindal,  in  Michaelmas  Term  last,   moved  accordingly, 
and  obtained  a  rule  nisi ;  against  which 

.  Comp&e//,  now  .shewed  cause.  The  assignees  cannot 
maintain  this  action,  either  upon  the  facts,  or  the  law.  The 
Jury  have  found  all  the  facts  in  favor  of  the  defendant,  and 
the  statute  1  Jac.  1.  c«  15,  ^hen  construed  with,  referenice  to 
those  facts,  will  be  foupd  equally  in  his  favor.  -  To  hold  that 
this  defendant  is  liable,  would  be  a  most  alarming  proposi- 
tion (  for  jsfter  such  a  decision,  no  person  out  of  the  city  of 
Tuondon  could  purchase  goods  in  a  retail  shop  and  pay  for 
them  with  safety.  The  principle  would  eitend  ,to  the.  most 
trifling  article,  an  apple,  or  an  orange ;  the  eating  of  which 
would  be  a  conversion,  and  the  purchaser  mi^t  afterwards 
be  harassed  by  an  action  at  the  suit  of  the  a/^signees  of  the 
seller  for  the  price,  though  he  had  in  the  first  instance  paid 
it  down  upon  the  counter.  This  is  an  argument  ad  ab- 
siudum,  bu^  it  shews  the  inconvenience  and  injustice  to 
which  such  a  decision  would  lead.  This  is  an  equitable  sta- 
tute ;  it  was  passed  for  the  relief  of  credit9rs,  and  it  ouglit 
to  be  construed  most  liberally  in  their. favor.  Now, it  is 
plain  from  the  language  of  the  act,  that  a  knowledge  -of  the 
8eller*s  bankfuptcy  is  necessary  to  render  the  buyer  liable  to 
the  assignees ;  in  that  case  the  assignees,  could  not  maintain 
an  action  for  goods  sold  and  delivered,  upon  the  contract, 
and  they  cannot  change  the  form  of  action.    iBayley,  J.  It 


1823.  ^'^^  ^^^  ^7  I^^  JCeH^m,  in  AmVA  v.  Hot^iOh  (a%  that 
v^^'^^      where  the  assignees  could  not  maintain  assampsit  upon  the 

Cash  contract,  they  might  dtsafiirm  the  contract  and  bring  trover.} 
YouM o.  The  object  of  the  legislature  was  to  put  the  asrignees  in  the 
same  condition  as  they  would  have  been  in  if  they  had  been: 
paid  for  the  goods.  If  this  action  can  lie,  the  defendant 
is  <'  endangered"  within  the  very  letter  of  the  14th  section. 
He  miist  pay  the  money  twice  over,  and  is  wholly  without 
remedy  when  he  has  done  so.  [Abbott,  C.  J*  Does  not 
that  clause  apply  to  sales  before  the  act  of  bankfuptcy,  and 
payments  after  it  ?  Here  both  the  sale  and  the  payment 
took  place  after  the  act  of  bankruptcy.]  The  words  of  the 
act  will  not  justify  any  such  distinction;  the  tetms  are 
'<  debtor**  and  ''  debt;"  the  defendant  was  a  ''debtor"  of 
the  bankrupt ;  he  had  made  payment  of  a  *<  debt"  to  him, 
and  he  made  it  '^bonft  fide"  and  '*  before  he  knew^  that  ha 
was  a  bankrupt.  He  b  therefbre  *^  endangered"  bj  this 
action,  and  consequently  is  mfhin  the  protecting  clause, 
both  by  the  letter  and  the  spirit  of  it.  [Bayley,  J.  Can  he 
be  said  to  be  without  remedy  ?  He  may  maintain  money  had 
had  and  received  against  the  bankrupt;  he  has  sdd  the  de- 
fendant goods  as  his  own,  which  in  law  were  not  Us  own ; 
then  the  considerationwholly  fails,  and  his  certificate  wouM 
not  b^  a  bar  to  an  action  against  him  for  the  pnoe.]  Under 
the  49  Geoi  5.  e.  121.  the  certificate  wonld  bar  such  an 
action.  [Bajfley,  J.  If  the  assignees  had  aflfamed  the  con- 
tract and  brought  an  action  for  goods  sold  and  deiivmd, 
then  payment  to  the  bankrupt  would  have  bee6  m  good  an*' 
swer;  upon!  the  same  principle  payment  to  the  assignee8^ 
in  an  action  of  trover,  wonld  support  a  subsequent  claim 
for  money  had  and  received  against  the  bankrupt;]  No 
case  can  be  found  in  whidi  die  certificate  has  not  been 
held  a  bar  to  such  an  action.  [Baytey^  J.  I  tUink  several 
such  cases  may  be  found.  The  effect  of  the  cines  I 
allude  to  is,  that  the  commission  rehtes  back  to  the  act 
of  bankruptcy;  and  that  only  those  debts  which  were  in^ 

(a)4T.R.Sll. 
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ciinred  preYious  to  the  act  of  bankruptcy  are  barred  by  the        182S. 
certificate.]    The  plain  intent  and  effect  of  the  statute  m,      ^"^^^^^ 
that  a  bonft  fide  payment  prevents  the  assigneee  from  dis*  ^!" 

puting  the  sale ;  they  must  aflkm  the  contmet,  becaose  the  Yocho. 
law  affirms  it.  [Abbott^  C.  J.  I  think  that  b  not  precisely 
Ae  effect  of  the  statute,  and  that  the  present  argument 
assomes  too  much.  The  preceding  section,  IS,  gives  the 
commissioners  absolute  power  ''to  grant  and  assign,  or 
otherwise  to  order  or  dispose  aH  or  any  of  the  debts  due,  or 
to  be  due,  to  or  for  the  benefit  of  the  bankmpt,  by  what  per- 
son or  persons  soev^ ;  the  14th  section  b  a  mere  proviso.] 
The  act  must  be  construed  liberally,  so  as  to  render  it  an 
effectual  guard  against  evils ;  the  situation  of  the  present 
defendant  is  an  evil,  from  which  the  act  ought  to  relieve 
him;  if  it  cannot  do  that,  it  ceases  to  be  what  the  legisk-^ 
ture  named  it,  a  remedbl  act*  \^AbboH,  C.  J.  Suppose  the 
defendant  had  not  paid  for  the  goods ;  could  the  assignees 
have  maintained  assumpsit  for  the  priee  i  They  might  affirm 
the  contract  for  themselves ;  but  could  they  have  sued  as  on  a 
contract  made  by  the  bankrupt  f]  Undoubted  they  could. 
The  act  of  bankruptcy  would  have  been  no  defence  tosuch 
an  action ;  the  whole  object  of  the  statute  b  t<x  prevent  the 
assignees  from  disputing  the  contracts  made  by  the  bankrupt. 
To  that  point  fVilkins  v.  Casey  (a)  b  an*  authority.  [  A^ 
ley,  J.  Hat  case  goes  only  the  length  of  establishing  that  the 
acceptance  of  a  tnll  for  the  amount  of  a  debt  is  equivalent 
to  payment.]  It  b  an  authority  for  saying  that  the  act  was 
intended  to  protect  bonft  fide  payments  made  to  bankrupts, 
and  that  it  b  to  be  construed  liberally  vrith  that  view.  The 
case  of  King  v.  Leith  (b)  is  dbtingubhable  from  the  piesent. 
There  the  defendant  had  notice  of  the  bankrupt^i  going  to 
prison,  which  was  an  inchoate  act  of  bankniptcy,  and  on 
that  ground  orjy  the  action  was  held  maintainable.  Cok  v. 
Robins  (c),  however,  is  an  authority  directly  in  point,  and 
fully  supports  the  present  arugment.  If  the  present  actiob 
is  maintainable,  the  decision  of  Lord  EUenborough  in  that 
(a)  7  T.  R.  71 1.  (h)  S  T.  R.  141.  (c)  3  Campb.  ISS. 
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case  (which  the  parties  acquiesced  in)  mast  be  over-ruled. 
It  has  never  yet  been  impugned,  and  the  Court  will  be 
warranted  therefore  in  acting  upon  it,  and  in  holding  that 
the  present  rule  ought  tb  be  discharged.    ^ 


Tindalf  contri*  .  This  action  is  maintainable.  Such  a 
construction  of  the  act  may  be  productive  of  hardship  in  thb 
particular  instance ;  but  the  real  bearing  of  the  law  must 
nevertheless  be  preserved.  It  is  quite  clear  that  by  relation 
back  the  assignment  operates  from  the  period  of  the  very 
first  act  of  bankruptcy,  and  that  the  whole  of  the  bankrupt's 
property,  of  what  kind  soever,  is  from  that  moment  vested 
in  the  assignees.  The  56  Geo.  3.  c.  157«  has  introduced 
some  qualifications  into  this  part  of  the  law,  but  the  present 
case  is  not  to  be  found  among  them.  [Bcnfley^  J.  If  the 
creditors  forbear  for  some  time  to  sue  out  a  commissiiw, 
may  not  the  trader,  during  that  interval,  be  considered  as 
the  agent  of  the  assignees?]  That  must  depend  altogether 
upon  the  construction  of  the  statutes;  but  certainly  he 
would  iiot  be  so  considered,  unless  the  interval  between 
the  act  of  bankruptcy  and  the  commission  were  unusually 
and  improperly  protracted.  iHoIrtnfd,  J.  The  length  of 
the  interval  can  hardly  affect  the  question ;  for,  bow  is  it 
possible  to  draw  the  line?]  An  act  of  bankruptcy  fiaving 
been  committed,  these  goods  were  the  property,  of  the 
plaintiffs  the  before  sale  to  the  defendant.  The  19  Geo.  2. 
c.  S2.  s.  1,  which  provides  that  money  bpnA  fide  received 
from  a  bankrupt,  before  notice  of  his  insolvency,  shall 
not  be  recoverable  by  his  assignees,  does  not  apply  to 
the  present  case,  nor  has  it  been  contended  that  it  can; 
the  question  therefore  rests  exclusively  upon  the  iJocl. 
c.  15.  Now,  reading  the  13tfa  and  14th  sections  as  diey 
ought  to  be  read,  together,  the  defendant  will  appear  wholly 
without  the  protection  of  the  latter,  because  he  was  not''  a 
debtor  to  the  bankrupt''  when  be  paid  this  money,  but  to 
his  ass^ees,  in  whom  the  property  in  the  goods  had  then 
vested.    [Bayley,  J.  Was  he  not  quodammodo  a  debtor  to 
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tke  bttakrupt?  Might  not  the  bUnknipt  hhnself  havfe  isiX 
•iicd  him  for  the  money  until  the  comihisrion  issued?  The  "^^"^ 
case  of  Foiter  t.  JHM8on(j2)  seeihs  td  decide  that  he  might.']  ^^*" 
In  that  case  no  commiaiion  ever-issded,  which  makes  it  touNbi 
mainfy  distinguishable  from  the  pl^sent.  The  wbrds  **  debtbr 
to  the  bankrupt''  must  mean^  |>roperly>  and  de  facto^  his 
debtor.  The  14th  ftectidii  is  a  me^e  proviso,  refeh^ble  to, 
and  dependent  Upon;  the  {^receding  clause,  the  object  df 
which  evidently  is  to  give  the  ilssignees  all  the  assets,  of 
every  kind,  that  are,  bf.  may  become,  ot^ing  to  the  bank^ 
rupt ;  and  in  that  number  surely  debts  contratted  before  he 
became  a  banki'Upt  must  be  included.  [Bayley,  J.  Thosb 
contracted  after  certainly  dre ;  FoxcrOft  v.  Devonshirk{b); 
the  wofds  are  "  due,  or  to  be  dile \*  which  would  clearljr 
transfer  all  futtire  ptopetty  and  debts.  Abbott,  C.  J.  Sup^ 
pose  the  case  of  a  promissory  note  given  td  the  bankrupt 
before  the  eontmission  sued  out ;  Could  the  assignees  declare 
Upon  that  as  upon  a  note  made  payable  to  themselves  f]  It 
should  seem  that  they  coiild  not.  [Bayliy,3.  Why  not? 
J^cdrding  to  the  present  argument  that  woUld  be  the  legal 
Operation  of  the  note.  By  operation  of  law  surely  they 
ittight  s<te  Upon  it  ad  paj'able  to  themselves.  The  right  to 
indorse  would  clearly  be  in  them,  ifnd  therefofe  the  property 
In  the  note  Would  be  vested  in  them.]  This  statute  was 
intended  to  protect  certain  payments  made  to  bankriipts ; 
Imt  pay$nenti,  -in  the  strict  ^ensd  6f  the  wdM  only.  Money 
t>ayments  are  protected,  but  not  payments  foi^  goods;  at 
least  not  the  bankrupt's  goods.  If  the  goods  a^e  returned 
to  the  bankrupt,  still  the  pairty  i^  liable  to'  the  assignees  fo^ 
the  price;  lliis  b  a  n^cess^y  inference  from  the  56  Geo.  ^« 
t:  137.  8.  1,  which  i-edtes  the  protecting  clause  of  the 
1  Jac.  1.  c;  15,  and  provides  tbftt  persons  shall  not  be  ''  en^ 
dangered"  by  the  delivery  of  goods  to  bankrupts  bon&  fidey 
ebd  before  notice  of  thehr  banki-uptcy.  Here  the  assignees 
tkhn  only  their  own  property  in  specie.  Thfe  14th,  olP  pro- 
tectlug  d^u^e  of  the  21  Jnc.  1.  c.  19.  i^  equally  deci^iviir 

(«)  t  T.  R.  479.  (6)  «  Burr.  981. 
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x>n  this  point.  It  says  "  no  purchaser  for  'good  and  vala* 
able  consideration  shall  be  impeached,"  &c.  unless  the  com- 
mission be  sued  out  within  five  years  after  the  bankruptcy. 
That  term  ^'  purchasei*'  must  apply  to  penanal  as  well  as 
rea/ property*  [jBay2ey,J.  It  might  be  a  very  serious  tm- 
peachmeot  to  a  purchaser  to  take  the  goods  from  him,  even 
though  you  repaid  him  the  price  he  had  given  for  them.] 
The  comprehensive  language  of  the£l  Jac.  1.  c.  19;  sec- 
tion IS  of  which  enables  the  commissioners,  after  tender  of 
the  price,  to  sell  all ''  lands,  tenements,  hereditaments,  goods 
and  chattels,  and  other  estates,'^  granted  to  any  person  by  a 
bankrupt,  was  thought  to  bear  too  hard ;  and  therefore  the 
46  Geo*  3.  c.  135.  was  passed,  which  protected  all  convey- 
ances by,  all  payments  to,  and  all  contracts  with,  a  bank- 
rupt, made  two  months  before  the  date  of  the  commission. 
[Bayley,  J.  Suppose  a  trader  possessed  of  lOjQOO/.  stock ; 
he  commits  a  secret  act  of  bankruptcy  to-day,  and  seik  the 
stock  to  me  to-morrow ;  the  commission  issues  against  him 
,this  day  month ;  can  his  assignees  disaffirm  the  ^le  and 
claim  the  stock,  in  specie,  from  me  f]  Such  a  case  would 
be  within  the  exemption  in  favor  of  the  city  of  London,  but 
otherwise  it  would  appear  that  they  could.  No  payment 
made  by  the  defendant  to  the  bankrupt  can  biqd  the  assig- 
nees, or  diminish  their  rights ;  the  bankrupt,  in  a  case  like 
the  present,  is  by  operation  of  law  a  wrong-doer,  ;md  not 
the  agent  of  the  assignees.  Copland  \.  Stein{a).  [Bo^ 
ley,  J.  The  ground  of  that  decision  was  that  the  money  was 
an  advance,  not  a  payment.}  That  indeed  was  one  ground, 
but  there  were  others.  The  reasoning  of  the  judges  there 
is  very  important,  and  applicable  to  the  present  case,  lad 
Kenyon  says,  ''  the  aigument  of  the  defendants  goes  the 
length  of  asserting  that,  if  a  bankrupt,  after  a  secret  act  of 
bankruptcy,  sell  or  mortgage  his  estate,  such  sale  or  mort- 
gage would  be  valid.  It  is  true  that  if  no  conunission  be 
taken  out  for  five  years  after  the  act  of  bankruptcy  conunit* 
.ted,  such  sale  would  be  good :  there  is  a  statute  limitation 
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n  such  a  case;  but  in  no  other  case  can  such  a  sale  be  prO' 
tected.  In  the  present  case  the  goods  were  delivered  in 
October,  1796,  bat  now  it  appears  that  the  bankrupt,  bj 
having  commiUed  a  secret  act  of  bankruptcy  two  months 
before,  was  incapacitated  from  disposing  of  these  goods  to 
Ibe  prejudice  of  his  creditors  at  large:  this  is  a  hard  casa 
OB  the  part  of  the  defendants,  but  we  are  compelled  to 
decide  against  them  by  positive  hw,  and  can  only  say,  ita 
lex  tcripia  est.  Again,  it  is  said  by  Grose,  J.,  ''in  this 
case  some  propositions  are  clear;  the  goods,  when  they  came 
into  the  bands  of  the  defendants,  belonged  to  the  assignees  ; 
they  were  delivered  to  them  to  be  sold  on  the  bankrupt's 
account,  without  tiie  authority  of  the  assignees;  in  the  hands 
of  the  defendants  they  were  still  the  goods  of  the  assignees, 
unless  there  be  any  law  to  alter  the  property.''  These  ob^ 
servations  apply  directly  to  the  present  case,  and  appear  to 
be  decisive.  Lawrence,  J.  also  adds,  **  It  has  been  de» 
cided  in  a  variety  of  cases  that  the  legal  effect  of  an  act 
of  bankruptcy  is  to  enable  the  assignees,  when  a  commis» 
sion  is  sued  out,  to  rescind  all  the  contracts  made  by  the 
bankrupt  after  the  act  of  bankruptcy  committed ;  and  that 
relation  takes  place  in  all  cases  except  the  three  which  have 
been  alluded  to  in  argument,  and  which  are  excepted  by  the 
different  statutes.'*  [Baytey,  J.  The  Court  were  of  opinioa 
that  that  case  was  not  within  the  exception  of  the  1  Jac.  1. 
c.  15;  the  question  now  is,  whether  this  case  is  or  is  not 
within  that  exception.]  There  are  other  cases  which  shew 
that  it  is  not.  Hirst  v.  Gwynap  (a)  is  not  distinguishable 
from  the  present;  there  indeed  there  was  no  actual  payment 
made,  but  that  is  an  immaterial  circumstance,  as  appears 
from  Lord  EUenborougV^  reasoning  upon  the  subject.  If 
once  there  b  an  inchoate  right  of  action  in  the  assignees,  it 
cannot  be  defeated  by  a  subsequent  payment  to  the  bank- 
rupt. [Bayley,  J.  But  their  right  of  action  is  only  inchoate 
until  the  commission  issues.]  It  must  be  admitted  that 
Cofeiv.  lio6tfis(d)  is'a  strong  case  in  favour  of  the  de* 

(«)  S  Stark.  S06.  (b)  3  Cainpb.  183. 
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1829.        fendant ;  but  it  would  have  been  a  case  of  extreme  hardship 
^^'^       if  decided  the  other  way ;  there  the  delivery  of  the  goods  to 
9.  the  defendant  was  good,  because  it  was  previous  to  the 

.Yowjici,  bankrupt's  going  to  prison.  [Bayley^J.  But  the  sale  by 
the  defendant  was  while  the  bankrupt  w*as  in  prison,  and 
was  made  without  legal  authority :  the  goods  were  then  the 
property  of  tlie  assignees.]  With  respect  to  the  defendant's 
not  having  notice  of  the  act  of  bankruptcy,  it  should 
seem  from  King  v.  Leith{a)  that  that  circumstance  is  imnuH 
terial ;  the  strong  aud  broad  argument  is«  that  the  property 
had  vested  in  the  assignees  before  it  was  sold  to  the  de- 
fendant, and  therefore  that  no  act  of  payment,  with  whatever 
good  faith  it  was  made,  could  divest  tliem  of  their  right  to 
recover  it. 

Abbott,  C.  J. — ^This  is  certainly  a  question  of  very 
serious  and  extensive  importance,  and  one  which  in  some 
respects  appears  not  to  be  governed  by  any  of  the  decisions 
upon  the  bankrupt  laws.  Thus  far,  however,  there  are 
cases  bearing  upon  it ;  that  it  seems  to  have  been  the  com- 
mon and  universal  understanding  of  Judges,  that  goods 
bought  and  paid  for,  bon4  fide,  after  a  secret  act  of  bank- 
ruptcy,  are  not  the  property  of  the  assignees.  The  14th 
section  of  the  1  Jac.  1.  c.  15,  provides,  '*  that  no  debtor  of 
the  bankrupt  be  hereby  endangered  for  the  payment  of  his 
or  her  debt  truly  and  bona  fide  to  any  such  bankrupt,  before 
such  time  as  he  shall  understand  or  know  that  he  is  become 
a  bankrupt."  Construing  these  words  according  to  the  rulea 
of  plain  sense  and  common  parlance,  I  think  it  clear  t^at 
they  are  not  confined  exclusively  to  debts  contracted  before 
an  act  of  bankruptcy  committed.  It  is  said,  and  very  justly, 
that  this  clause  must  be  construed  with  reference  to  that 
V  which  .  immediately  precedes  it ;  and  looking  at  both  toge- 

ther, I  am  of  opinion  that  the  defendant,  when  he  paid  this 
money,  was  a/'  debtor  to  the  bankrupt**  within  the  meaning 
of  the  statute*    If  a  commission  had  never  issued,  the  banfc- 

(a)  S  T.  R.  141. 
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nipt  certainly  might  have  tfued  the  defendant  for  the  money        1023. 
as  a  debt;  nay,  he  might  have  sued  him  the  very  next  day      ^*^\^^ 
after  the  goods  were  delivered ;  he  had  from  the  moment  of  «. 

the  sale  a  perfect  right  of  action  against  the  defendant,  and  »•«■*• 
therefore  it  is  impossible  to  say  that  the  defendant  was  not 
his  debtor.  It  is  our  duty  to  construe  this  act  of  parliament 
liberally  and  remedially  for  the  public  at  large,  which  I 
think  we  should  not  be  doing,  if  we  were  to  hold  this  action 
maintainable.  This  act  does  hot  now  apply  to  sales  made 
within  the  city  of  London ;  but  I  cannot  see  any  distinction 
between  the  present  transaction  and  the  case  of  a  sale,  where 
the  money  is  paid  down,  instanter,  upon  the  counter.  I  waa 
at  one  period  somewhat  impressed  by  the  argument  respect- 
ing the  21  Jac*  I.e.  19*  s.  14.  In  one  sense  that  clause 
may  undoubtedly  apply  to  personal  as  well  as  real  property ; 
but  *'  goods  and  chattels"  in  the  preceding  clause  are  men- 
tioned in  conjunction  with  ^*  lands,""  tenements,  and  heredi- 
taments," on  the  one  side,  and  **  other  estate**  on  the  other ; 
and  this  in  a  statute  which  speaks  of  money  lent  upon  lands, 
to  be  repaid  at  a  future  day.  I  cannot  say,  therefore,  that  the 
act  applies  to  personal  property  in  the  general  sense  of  the 
word;  on  the  contrary,  it  seems  to  me  that  the  words 
«'  goods  and  chattels,  or  other  estate,*'  must  mean,  not 
moveable  chattels,  but  terms  of  years;  any  interest  in  real 
estate  less  than  the  fee.  Our  decision  to-day,  therefore, 
will  not,  in  my  judgment,  at  all  invalidate  or  contravene  the 
provisions  of  the  21  Jac.  I.e.  19-  Upon  the  whole,  I  am 
of  opinion  that  by  the  true  construction  of  the  1  Jac.  1* 
c.  15,  this  action  is  not  maintainable;  I  am  warranted  in 
that  construction  by  the  case  of  Coles  v.  Robins,  and  I 
think  such  a  construction  is  the  most  wholesome,  and  most 
conducive  to  the  public  interests  that  can  be  adopted.  The 
rule,  therefore,  for  entering  a  verdict  for  the  plaintiffs  must 
be  discharged. 

Bayley,  J. — I  am  of  opinion   that  the  payment  made 
to  the  bankrupt  b  tM*  P&^e  is  protected  by  the  statute. 


Caih 
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1828.       •nd  diat  the  assignees  cannot  maintain  trover  for  the  goods, 
without  first  tendering  the  price  to  the  defendant.    Ge- 
nerally speaking;   all   the  property  of  the  bankrupt    be- 
Youaa*       comes  vested  in  the  assignees  from  the  date  of  the  act  of 
bankruptcyi  and  they  are  empowered  to  disaffirm  every  con-* 
tract  made  by  him  after  that  date.     But  there  are  some 
exceptions  to  this  general  rule^  and  I  think  the  present  case  is 
one*  If  it  were  not  so,  great  injustice  would  follow.  There 
must  always  be  some  interval  between  an  act  of  bankruptcy 
and  a  commission;  in  that  interval  the  traderi  having  com^ 
mitted  a  secret  act  of  bankruptcy^  may  go  on  dealing,  selling 
goods  to  his  customers  to  a  large  amount,  and  receiving  the 
money  for  them.    If,   in  such  cases,  the  assignees  could 
come  in  and  claim  the  goods  without  repaying  the  value  of 
them^  the  grossest  injustice  and  hardship  would  be  the  re- 
sult.   Nor  can  any  mischief  epsue  from  a  different  constniC'<* 
lion.    It  is  only  a  sale  in  market  overt,  or  in  soipe  of  the 
ordinary  and  open  courses  of  buying  and  selling,  diat  is 
meant  to  be  protected.    Vigilantibus,  non  dormientibusji 
jura  sttbserviuut.    It  is  the  interest,  and  should  be  made 
the  duty  of  creditors  to  be  prompt  in  suing  out  the  conmus- 
sion ;  but  if  the  law  were  to  allow  them  to  disaflirm  such 
contracts  as  the  present,  it  would  be  their  interest  to  pror 
tract  the  commisrion  as  long  us  possible,  and  mark  bow 
mischievous  to  the  world  would  be  the  situation  of  the  trader 
in  the  interval.    He  would  continue  the  visible  owner  of  his! 
atock  and  effec^i;  he  would  be  allowed  by  his  crecStors,  and 
believed  by  the  rest  of  mankind,  to  appear  as  such ;  be 
might  sell  goods^  and  receive  the  money  for  them ;  be  might 
even  sue  the  purchasers  if  they  did  not  pay  the  price,  and  it 
would  be  no  defence  to  them  to  set  up  his  act  of  bank- 
ruptcy,  unless  the  commission  bad  actually  issued.    Surely 
then  the  vendee  in  such  a  case  is,  quodammodo  at  least,  a 
debtor  to  the  bapkrupt ;  he  is  liable  to  be  arrested  at  his 
suit;  the  bankrupt  has  all  the  ordinary  legal  remedies  against 
him,  at  least  then  he  ou^t  to  be  protected  by  the  statute. 
Eor  the  reasons  already  given  by  my  Lord  Chief  Justice 
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I  am  of  opioion  that  the  protecting  clause  applies  to  debts 
contracted  after,  as  well  as  before,  the  act  of  bankruptcy* 
The  question  then  really  conies  to  this.  Was  the  defendant 
a  debtor  to  the  bankrupt,  and  is  he  endangered  ?  He  cer« 
tainly  was  his  debtor,  because  he  might  have  been  sued  by 
him;  he  as  certainly  is  endangered,  because  if  the  present 
action  succeeds,  he  must  lose  both  his  goods  and  his  money. 
If  the  assignees  had  tendered  the  price  of  Ae  goods,  a  dif* 
ferent  question  would  have  arisen ;  that,  however,  they  have- 
Dot  done,  and  we  are  only  called  upon  to  decide  whethcF 
they  are  entitled  to  recover  both  die  goods  and  their  value, 
which  I  am  clearly  of  opinion  they  are  not.  The  cases 
which  have  been,  cited  for  the  plaintiflfs,  may  be  briefly  an- 
awered  thus :  In  Hirst  v.  Gwynap,  the  goods  had  not  been 
paid  for;  in  Copland  v.  Siein,  the  defendants  w^re  not 
debtors  to  the  bankrupt,  the  transaction  was  a  mere  loan ; 
and  in  King  v.  LetM,.  the  defendant  had  notice  of  the  act  of 
Vaakniptcy :.  these,  therefore,  are  all  essentially  dbtinct  from 
lb(9  pre^nt  case.  If  then  there  is  no  case  to  be  found 
atjrictly  in  favor  of  the  plaintiffs,  we  must  act  upon  that 
w)N^h  does  appear  directly  in  point  for  the  defendant.  Such 
a.  casei  we  are  leferred  to  in  Coles  v.  Robint\  it  is  an  autbo- 
rij^  vtV^  commands  great  attention  and  respect ;  it  remains 
imdisputfid  and  unimpeached,  and  I  confess  it  appears  to 
aa  to  have  been  decided  upoo  sound,  legal,  and  right  priu- 
cipks^  I  am  therefore  of  opinion  that  this  action  cannot  be 
maiotaioedf  and  that  the  verdict  found  for  the  defendant 
ought  not  to  be  disturbed. 

.  HoLBOYD,  J. — I  am  entirely  of  the  same  opinion.  The 
{defendant  has  the  strongest  possible  claim  to  the  protection 
pf  the  laW|  because  in  paying  for  these  goods  he  has  merely 
obeyed  the  law,  and  done  that  which  the  law  would  have 
compelled  him  to  do.  The  same  principle  has  been  acted 
upon  with  reference  to  another  statute,  in  the  case  of  Ashley 
y,  KelUfl),  where  it  is  said,  **  Upon  motion  for  a  new  trial, 
(a)  S  Stra.  1X07.. 
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the  Court  held,  that  tboagh  imder  5  (ho.  £•  c.  SO,  the 
future  effects  of  a  baqkrupt  against  Mrhom  two  connniasioBs 
bad  issued,  ^rere  liable  to  be  seised  for  the  benefit  of  cie- 
ditors ;  jet  the  bankrupt  had  in  the  mean  time  such  a  pro- 
perty in  them»  as  enabled  him  to  transapt  and  sell  to  a  bon4 
fide  purchaser."  Consistently  with  eyeiy  general  i^iociple . 
of  law  and  justice,  it  seems  to  me  that  diis  defendant  U 
within  the  benefit  of  the  protecting  clause  of  the  1  Jii^  U 
c.  15,  and  consequently  is  entitled  to  retain  the  ¥erdi^ 
which  the  Jury  have  found  in  bis  favor. 

Rule  discharged  (tt)^ 
(a)  Bes<,  J.,  was  absent^ 


Payne  andWpoo  v.  Iyes,  Sabgon,  a9d,^H^. 

Where  the  A.SSUMPSIT  upon  a  guaranty.  Plea,  non  mssufriprif/ 
clTgave'  a"°  and  i^^^  thereon.  At  the  trial  before  AbboH,  C.  J.,  at  die 
?!^c«.that  ^dj^*"™^**  Middlesex  Sittings,  after  hst  Trinity  Tetm,tl^ 

they  would       ^se  was  this :— The  plaintiffs  (who  were  coach  Jaee   ma- 

inaone  any  - 

biH  or  bills     nufacturers),  in  March,   1821,  having  furnished  Mr.  5hiM» 

givlTtoPraml  (^^^  ^^^  i"  ^^^  ^^^^^  ^^  shippmg  goods  to  India,  under  the 

S'  *Lf*?  finn  of  John  SCubbs  and  Co.)  with  lace  to  the  amoaiitMef 
pavment  of  an  ' 

order  for  cer-  837/.,  applied  to  the  defendants,  one  of  whom,  Mrs.  /t««*, 
tainaoodstben  t,    r^  i.  .\^.      ^ 

ezecnting  for    was  aunt  to  Siubbs,  to  guarantee  the  payment  of  that  auA.' 

c"  to^Iill!?!?    To  this  the  defendant  Mann,  on  the  part  of  his  fiitn,  cd»^' 

bl.  Der  cent,    gented,  and  the  following  guaranty  was  given  to  the  phuw^ 

of  the  bin<  for  tiffs,  being  in  the  hand-writing  of  Mann,  and  signed  by  him 

and  fn*piirt^'  only,  on  behalf  of  the  firm.    "  We  undertate  to  indorse 

gSS*  s!iave  »"y  *>"'*  ^"^  l*^"*  ^^*  •'^*»  *^"***  "V  P^«  ^  MesHTs.  Payiit 
>|.  and  c».  a  and  Co.,  in  part  payment  of  an  order  for  lace,  wliich  is  now 
teen  months,    bein^  executed  for  him ;  Messrs,  Payne  and  Co.  to  allow 

ter^kept  for  '  ^^<  P^f  ^^^^*  ^Q  ^^  amount  of  the  said  bills  for  the  said 

seventeen 

months  and  ten.dayi,  and  tbra^  finding  that  S.  was  insoWent.  applied  for  the  first  tinoi^ 

to  /.  and  Co.  for  tnelf  indonsaient,  tendering  the  amonnt  of  commission  ^— Held;  tfiat 

P.  and  Co.  were  condaded  by  their  laches,.  i^  that  /.  and  Co.  were  not  liable  on  their 

guaranty. 
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guaranty.     Jrev,  Sargon,  md  M^nn:    April  19j   18^1,'*       ma. 
The  -goods  were  delivered   to  Si^bs,  who  immediately      ^-^v^^ 
shipped  them  for  India,  and  at  the  same  time  paid  the  v. 

plaintiffs  500/.  in  money  and  wme,  and  in  the  month  of        ^^  ' 
June  following,  accepted  a  bill  drawn  on  him  by  the  pUunn 
tiffs,. for  337/.  at  eighteen  months  date,  which  is  die  period 
of  cr^t  iisually  allowed  in  the  India  trade.    Tlie  plaintiffs 
retained  the  bill',  without  making  any  application  to  the 
d^fendantq  to  indorse  it^  for  the  space  of  seventeen  months 
and  ten  days,  when  Sttdfbs  having  become  insolvent,  and  the 
plaintiffs  being  acquainted  with  that  fact,  tendered  ihe  de- 
fendants 17L  the  amount  of  At  commission  jnentioned  in 
the  guaranty,  and  required  them  to  indorse  the  bilL    The 
defeodants,  however,  declined  either  to  accept  .the  commts* 
sion,  or  to  indorse'  the  bill,  and  after  some  interval,  the. 
present  action  was  brought.    Upon  ihb  evidence  Iwo  ob- 
jections were  taken  for  the  defendants;  first,  that  the  gua- 
raM^ilwYicig  been  «gned  by  4>ne  partner  onlyi  without  any 
proof  .of   the  privi^  of  the  others,  could  not  bind  the 
latter,  and.  would  not  support  a  joint  action  agamst  all  the 
partnerA;-  ^and  Sqt  this  Duncan  v.  Lowndes  (a)  was  cited; 
a|yl\<ieeoi)^  that  the  plaintiffs,  by  having  kept  the  bill  for 
morei  lb»  «event^n  eiontbs,  without  ever  tendering  the 
comoHssiMi^  or  demanding  the  indorsement  till  after  thejc 
kne^  that  SiM$  waa  insolvent^  had  waived  the  benefit  of 
the.giuartiaty.    .The  Chief  Justice  over-ruled  the  objections, 
andjeft.i^  to  the  Jury  to  say,  first,  whether  the  guaranty 
had  been  given  with  the  pfiviiy  and  consent  of  all  the  de*» 
fendanta^^and.second,  whether  in  their  opinion  tbe.plaintjyb 
had  ia-  fact  di^pharg^  the  defeadanto  from  their  responsir 
bili<9^  by.  omtuing  te^  call  upon  them,  tQ^indorae  the..biH 
for  soiofiga.peiioid.    The  Jury  iiuind  for  the  p^illtifl^«^    ,. 

Scarlett,  in  Michaelmas  Term  last,  obtained  "a  rixU  iisl 
for  a  new  trial  upon  the  second  objettiou  only,  and ;      "^ '    ' 

Colmey,  A.  G.  and  Camfbdl  now  shewed  •€aiiAe4 ..  Th^ 

dates  in  thi^  trapsac^on  are  conclusive  of  the  case.'  'Hie 
(a)  3  Campb,  4781. 


IfBti 
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388&        biH  was  drawn  at  e^hteen  months^  the  usual  credit  in  ike 
""^^^y^      trade,  and  therefore  if  the  plaintiffs  were  not  guilty  of  any 
«.  breach  of  good  faith  (which  the  Jury  have  negatived  by  theif 

veidieC),  they  were  at  liberty  at  any  moment  durii^  that 
period,  to  tender  the  commission  and  require  the  indorse* 
ment  of  the  bill.  The  agreement  was  mutual,  and  either 
party  might  have  demanded  its  performance  by  the  other  at 
any  interval  of  the  eighteeYi  months.  [Bayley,  J.  Could 
the  defendants  have  called  upon  the  plaintiffs  to  pay  the 
commission  ?  There  are  no  words  of  mutuality  in  the  agree- 
ment, and  it  b  s^ed  only  by  the  defendants ;  how  then 
could  it  be  binding  on  the  pluntiffs  f]  StHl  it  was  a  mutual 
agreement;  though  it  wns  mgned  by  one  party  only;  there 
ivas  an  9Ct  tol>e  done  by  each  party,  and  the  verbal  consent 
c0f  tfae-flkmtiffii  to  pay  the  commission  would  hare  supported 
ilh  lictiM  againsi  them  for  It.  {BayUg^J.  Suppose  the 
plaintiffil  had  theil  TenotOiced  the  gUartnity,  would  diey  dien 
have  been  liable  upon  tMs  agreement  f]  '  That  fliey  cowM 
liot  do,  i)ecaus6  it  would  haire  been  against  their  express  on- 
dertaking.  If  the  contract  hat!  been  signed  by  both  parties, 
it  would  clearly  have  been  mutual,  and  the  isignataro  of  both 
jM  not  always  necessary,  if  the  contract  be  mutual  Jin-  its 
iiature.  Solly  v.  Weia^a).  iBayky,  J.  That  was  a  case 
of  error  Opod  flie  tecotd,  and  therefore  is  veiy  iistingmsh^ 
able' from  flie  present]  At  least  this  is  an  exeeotbiycoli- 
l5tkct^  with  reciprocity  oti  both  sid^s,  with  aomethiiig^to  to 
done  on  both  sides  to  reader  its  execution  complete.  •  Upab 
what  ptmcipte  can  it  be  contend^  that  the  plaattiffs  wcie 
tdo  late  Hk  the  performance  of  th^  part  i  At  what  periad 
tf  tfil§  eighteeen  months  lian  it  be  said  that  they  omhtilo 
have  tendered  the  conmiission?  Certainly  not  oil  tfaedajr 
tilto  biD  was  drawn.  Then  if  they  had  an  optioo  at  all,'  that 
optioufetlended  to  the  whole  period,  for  it  b  impoaMfale  to 
draw  tlie  line.  But  this  was  a  question  of  fact  for  the  Jury, 
Md  they  have  found  that  the  plaintiffs  performed  their  part 
^f  the  coMntct  within  a  reasonable  thae,  and  that  ikey  wero 
'      *        (tf)  r  J.  Bi  Moore,  430*    S.  C.  8  IVilittt.  SfU 
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guilty  of  no  fnwd.  The  plaialiAy  therefore^  hwt  oolj  in;* 
fiflled  iipra  the  strict  letter  ^  the  agreement,  which  the 
Jury  ha^e  deterauned  they  were  entitkd  to  do,  and  then  ^^ 

seems  no  reason  why  they  should  be  deprived  of  theben^fitif        ^^^ 
resulting  to  them  from  that  determination^ 

Searleii,  Goodie,  apd  Jrchbold,  cootci,  were  stopt  by 
the  Court. 

>  Abbott^  C.  J.— -I  tbbk  there  oof^t  to  be  a  new  trial  i^ 
4ns  case,  but  it  most  be  upon  payment  of  costs  by  the  de^ 
fcadants.  Tbe5/.  per  cenC  is  to  be  «Uowed  '<  for  the  said 
guaanty;"  and  dierefore  the  pfada  meanfayof  the  contract 
m,  that  the  indorsement  of  the  bill  sboMM  be  the  eonsUer«( 
Mion  fas  the  coauaisaion^  and  that  until  the  biUwaai»« 
dorsedi  nO'ConunissioA  should  b«  diM^  ThiKl:  talb«  lo  be 
the  kgal  omatructioa  of  the  inajtrimen^  and  ttwn  Ibfi 
^pMStioa  arises,  whether  the  application  £6r  ^e  iodorsemeiit 
was  made  in  dne  time.  Nam  the:^«enil  n4^  of  law  ijipqii 
sudi  sut^ecU  is  clear^  namely,  that  the  demand  must  be 
inade  withiok  a  reasonable  and  convenient  time.  But  for  the 
plaintiflb  to  forbear  their  demand  f9r  seventeen  months  out 
of  eighteen*  was  neither  reasonahlp  nor  convenientj  for 
it  was'  ioiicting  an  injury  upon  the  defendants  by  Imapyig 
them.dn|vig  all  that  tii|ie  out  of  tbeif  coanission.* .  9esidM 
here,  the*  pkuntifis  lip  by  uotil  they  l#aru  that  <SKti&^  .h|s 
become  insolvent,  and  until  they  discover  that  theiudoFS^ 
nent  ia  the  only  means-  by  which  they  can  secure  their  debt ; 
and  but  for  that  discovery,  they  probably  never  woui^  h%ia 
applied  at  all*  Thi^  I  think  they  were  noteatitledtodo 
under*  the  agneement,  and  consequently  that  thejoi^t  mH 
|o  have  recovered  in  this  action.  The  whol^  case  oeftl|i4y 
depeuded  much  upon  a  question  of  fa»t,.  and  wastbf^fiM 
for  the  decision  of  the  Jury ;  but  I  also  think  thai  the  eon^' 
stniction  of  the  agreement  is  a  question  of  law  ;  and  aa  Ibe 
defendants  choee  to  introduce  two  grounds  of  defense,  olie 
good  aqd  the  o^r  bfid,  t)ie  fatter  Qf^bicbis  now  abai^-9 
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IMS*        donecl,  I  think  the  Jury  %vere  somewhat 'misled,  and  thai 

^■^^^'^^^       the  plaintiffs  are  entitled  to  have  the  case  re-considered 
Payhs 

V.  on  the  only  true 'ground,  namely,   the  construction  of  the 

guaranty, 

Baylbt,  J. — I  entertain  no  doubt  upon  the  legal  con- 
atructioti  of  this  guaranty.  It  gives  the  plaintiffs  an  option 
to  have  the  indorsement  or  not,  but  it  provides  that  they 
are  not  to  pay  the  commission  unless  they  do  have  the  in- 
doraement  It  is  sigtied  by  the  defendants  only,  and  there- 
fore it  is  binding  upon  them  only,  for  if  it  had  been  intended 
to  have  been  binding  on  both  parties,  both  Would  have  signed 
it.  Then  the  option  given  to  the  plaintiffs  ought  to  have 
been  made  in  reasonable  time,  and  at  any  rate  before  that 
event  occurred,  of  which,  if  the  defendants  had  known,  they 
ivouM  never  have  signed  the  guaranty.  ^  I  am  tfaehrefore  oF 
opinion,  that  the  conduct  of  die  plaintiffs  has  been  contrary 
to  the  spirit  of  the  agreement,  and  that  the  case  ought  to 
be  submitted  to  the  consideration  of  another  Juiy. 

HoLitOTD,-J. — It  is  quite  clear,  that  this  instrument  was 
not  originally  binding  upon  both  parties,  because,  although 
It  begins  with  the  words  ''We  undertake,*^  it  is  signed  by 
the ,  defendants  only.  It  has,  I  diink,  'been  beM,  Cfaat  att 
instrument  beginniog  "  It  is  agreed,"  and  signed  by  one 
of  the  parties  only,  was  not  binding  upon  the  other  party, 
until  accepted  by  him  (a).  Now  here,  there  never  was 
any  acceptance  by  the  plaintiffs;  they  had  an  option  to 
Broke  the  agreement  binding  by  paying  die  commission,  but 
they  did  not  exercise  that  option  till  within  a  few  days  of 
the  b3l  becoming  due,  and  till  they  knew  of  the  insolvency 
of  the  acceptor.  I  think  they  were  not  justified  in  that 
del^,  and  that  is  the  only  queiftion  in  the  cause.  With 
respect  to  bondsi  it  is  laid  down  by  Lord  Chief  Baron  C»* 
nq^ns  (ft),  that  **  where  a  condition  is  to  do  a  transitory 
thing  without  limiting  any  time,  it  ought  to  be  done  imme- 

(«)  Vide  X  Saund.  S9I,  a.  1.    Id.  (»)  Goa^.  Dig.  tit.  CoivlitiMi, 
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HICHAXI^MAS  tERM^  VOURTH  GEO.  IT. 

ditteljy  viz.  ia  convenient  time."  Bat  it  cannot  be  vtid,  that 
the  tender  of  the  commission  in  this  case  was  made  '''in) 
convenient  time ;"  for  on  the  contrary,  the  plaintiffs  delayed 
acting  upon  the  contract,  until  circumstances  had  occurred^ 
which  were  dehors  the  contract,  and  which  rendered  it  un<* 
safe  to  the  defendants  to  fulfil  it.  I  am  therefore  of  opi- 
nion, that  the  rule  for  a  new  trial  ought  to  be.  made  ab- 
solute. 

Rule  absolutCj  upon  payment  of  costs  (ay 

(a)  Batf  J.  was  sitting  at  Nisi  Prioi  for  the  Chief  Jostice. 


Freeman  v.  Arksll. 

\j/ ABE  for  a  malicious  arrest.     Declaration  stated,  that  Wb«re  ptaiii« 

oHi  iu»  at*  &c.  defendant  falsely  and  without  any  probable  case  against 

causoiweat  before  one  J.  T.,  Esq.  one  of  the  Justices,  &c.  2*iSf"lfc1oMar- 

and  there  falsely.  Sec.  charged  plaintiff  with  having  assaulted  reu>  by  ^oing 

him,  and  talcen  from  hb  person  a  precept  from  two  Justices ;  tiee,  and  ther« 

th^t  uppif  .^uch  charge  diBfendant  falsely,  &c.  caused  and  pro-  f^^U^wiSi 

curo^  tbtk-saidXI*.  to  grant  his  warrant  for  apprehendmg  an  atsaolt,  and 

p^intig^  and  that  by  airtoe  of  that  warrant,  wrongfully,  &c«  Jostice  to  aranf 

prfltf^illflf)  sAiifitiff  U»  be  arrested,  imprisoned,  and  detained  f^  apprehend- 

uiljil  ^  %afl  carried  befpre  the  said  J.  T.,  to  he  examined  |,"^^^V^   ^ 

b^Pfi^miupoQ  such  charge,  and  because  plaintiff  Kfitaed  which  he  was 

*^       *  ■^  •  arrested   and 

cqamittcdvSs*  ptiMHi  notil  he  fonnd  sureties,  and  that  defebdanl  afterwards  preferred 
an  indictment  against  plaintiff,  which  was  ignored  at  the  Sessions  ;  and  in  order  to  prove 
tlMlnfiMnti^if  and  warrant  upon  which  plaintiff  was  arrested,  the  committinf  Justice^ 
Ihfi4f  PAjy  clerk  of  the  peace,  and  the  constable,  were  severally  examined ;  and  it  ap* 
peirmg  from  the  evidence  of  the  first,  that  he  had  delivered  the  inibnnation  to  the 
anpBLt^p\^tk  of  ^le  peace  or  his  cleric,  and  Iinew  nothing  more  of  it,^  and  tl|at  he  liad 
granted  a  warrant  for  the  apprehension  of  the  defendant,  but  did  not  linow  where  it 
vra»^fkQm  die  evidence  of  the  second,  that  he  had  searched  fbr  the  iaformatlon,  bnt 
c^ald  not  ^d  it;,  and  said  that  it  might  have  been  returned  to  the  Sessions,  and 
deHtere^  to  bis  clerk  withoat  his  knowledge,— that  It  probahly  vras  iy)t:retnn)ed  at  all,- 
and  that  if  it  was,  it  might  have  been  destroyed  when  the  biU  was  thrown  oot ;  and 
from  the  evidence  of  die  third,  that  he  did  not  know  what  had  becom^'of  the  informa- 
tion, bgt  that  he  gave  the  warrant  to  the  gaoler,  who  was  not  examined :— Held,  that 
the  plaintiff  was  at  liberty  to  go  into  secondary  evidence  of  the  contents  of  the 
infevmatlen  and  vrarrant, .  and  snch  evidence  having  been  rejected  by  the  jadge  at 
Kisi  Prins,  the  Court  ordered  a  new  trial  without  costs. 
A  count  Ibr  malicionsly  hidicting  for  an  assaolt  cannot  be  supported  Withoat  proof  of 
'—i  consequential  i^ory  sustained  by  tbift  plainttft 
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188S.  to  find  metie«  for  his  ap^diraii'ce  at  tbe  neit  Quarter  Sesmttt, 
^^^"^^^  defendant  iaisely,  ftc.  oatiaed  'and  procured  the  said  J.  T.  to 
V,  grant  a  warrant  for  die  commitment  of  plaintiff  to  prison  by 
virtue  of  which  warrant  defendant  fsdsely,  &c.  caused  and  pro- 
cured  plaintiff  to  be  committed  to  prison,  and  to  be  detained 
and  kept  in  custody  for  five  days^trntil  he  found  sureties;  that 
at  the  next  Quarter  Sessions  defendant  falsely,  &c.  preferred 
an  mdictment  agunst  plaintiff  for  an  assault  upon  defendant,* 
which  indictment  was  returned  ^  not  true ;"  <^oncluding  with 
an  averment  of  plaint^ 's  innocence,  and  of  damages  sus- 
tained. Second  count  was  for  causing  plaintiff  to  be  ar- 
rested and  imprisoned  for  five  days,  until  he  foiind  sureties ; 
third,  for  maliciously  preferring  an  indictment  against  plain- 
tiff, giving  false  evidence  before  the  grand  jury,  and  endea- 
vouring to  procure  the  indictment  to  be  found ;  and,  fourth, 
for  maliciously  perferring  an  indictment  only.  Plea,  Not . 
Guilty,  and  issue  thereon.  At  the  trial,  before  Park,  J.  at 
the  last  Summer  Assizes  for  Gloucestershire,  the  committing 
magistrate,  who  had  been  served  with  a  subpoena  duces 
tecum,  was  called  to  produce  the  information  laid  before 
him  by  the  defendant  against  the  plaintiff,  but  was  unable  to 
do  so.  He  stated  that  an  information  had  been  laid  before 
him ;  that  it  was  in  writing,  and  that  he  delivered  it  either  to 
the  deputy  clerk  of  the  peace,  or  to  his  clerk.  He  also 
stated  that  he  had  granted  a  warrant  for  the  apprehensicn  of 
the  plaintiff,  but  did  not  know  where  it  was.  The  deputy 
clerk  of  the  peace  was  then  called,  and  stated  that  he 
had  not  been  served  with  a  subpoena  duces  tecum ;  he 
could  not  produce  the  information ;  he  had  searched  for  it^ 
but  could  not  find  it ;  it  might  have  been  returned  to  the 
SeiBions,  and  deliveied  to  his  clerk,  without  his  knowledge, 
bat  it  probably  was  not  returned  at  dl ;  the  probability  was, 
that  when  the  bSl  was  thrown  out,  the  information  was  torn 
•up  and  thrown  away.  The  constable  who  served  the  pro- 
cess, was  also  called,  but  could  not  tell  what  was  become 
of  the  information ;  he  left  it  on  the  magistrate's  table;  he 
gave  the  warrant  to  die  gaoler.    The  keeper  of  the  eonnty 
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faol,  to  whom  the  wamtdt  had  beeO'  delivered^  was  caUed, 
fait  did  not  appear.  UpoD  tfaw  atate  of  fiicta  it  itoa  con* 
tended,  for  the  plaintiff^  that  sofficient  proof  had  been  giTea 
of  the  loss  of  the  ioformation  and  vaixant,  to  enUde  him  to 
offer  parol  evidence  of  th^ir  contents:  the  learned  Judge 
however  was  of  a  different  opinion,  and  rejected  the  so* 
•condary  evidence.  Witnesses  wore  then  called,  in  support 
of  the  fourth  counti  who  proved  the  preferrmg  .of  the  in* 
dictment  by  the  plaintiff,  and  the  fact  of  its.  being  ignored^ 
and  other  witnesses  were  tendered  for  the  purpose  of  proving 
the  absence  of  probable  cause  for  the  indictment;  but  the 
learned  Judge  being  of  opinion,  that  even  if  the  probable 
cause  were  fully  proved,  still  the  fourth  count  was  not  sus- 
tainable, nonsuited  the  plaintiff,  on  the  ground  that  in  that 
count  there  was  no  averment  of  damage  sustained  by,  the 
plaintiff,  nor  any  proof  of  damage  to  support  it* 
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Peanon,  in  Michaelmas  Term  last,  obtained,  a  rule  uhi 
to  set  aside  the  nonsuit,  and  for  a  new  trial,  upon  both 
points;  against  which, 

Jerris  now  diewed  cause.  The  plaintiff  has  though 
^proper  to.  go  to  trial  in  an  unprepared  state,  and  must  suffer 
the  oonsoyienoea  of  bis  error.  No  suiBcient  ground  was 
Jaad,  witit  reference  to  any  one  of  the  coupts  of.  the  dficlaosr 
tio9  for  tbe  admission  of  the  parol  evidence.  It  was  uiged, 
mheo.this  rule  was  obtained,  that  if  the  cause  had  gone  on. 
the  plaintiff  would  have  been  entitled^  to  a  verdict  on  the 
fouith  count,  which  was  merely  for  malideosly  indicting; 
but  diat  is  not  so;  for  in  order  to  sustain  suck  a  count, 
ibere  must.be  evidence  of  -  damage  sustained,  either,  in  per«> 
son,  in.  reputation,  or  in  pocket;  and  there  was  not,  nor 
]eould  there  be,  any  such  evidence  produced*  Besidai^  that 
count  was  unsupported  in  other  seapects.  Tha  only  pKkof  to 
sustain  tbe  allegation  of.  malice,  and  of  vRant  of  psobable 
cause  for  the  indictment,  was  the  fact  that  the  gramd  jury 
Ignored  the  bill,  which  has  never  yet  been  held  jt^fficient; 
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1823.  ^bile  on  the^  other  baad  the  facta  of  the  case  would  have 
shewn  that  there  was  abundant  prof>a1b1e  cause,  and^Bat  no 
malice  existed ;  for  the  arrest  arose  oat  of  an^ssauh  com- 
Arkjslu  nittdd  by  the  plaintiff^  in  seizmg  from  the  ^  hands  of  an 
oflker,  and  wrongfully  detaining  a  summons,  by  which  he 
was  cited  to  appear  before  a  magistrate  to  answer- a'^rdm^ 
plaint  for.  obstructfaig  a  public  footway.  [Bo^/fy,  Jf'We 
are  all  of  opinion  that*  the  cause  ought  not  lo  have 'Been 
atopped  as  it  was.  We  think  the  committing  mdgis^ 
trate  was  bound  either  to  produce  the  information  hhnself, 
or  to  enable  the  plaintiff  to  have  access  to  it  ifhwas')!! 
existence,  or  to  shew  what  had  become  of  it^  if  i^  was  dc^ 
stroyed.  We  must  therefore  set  aside  the  nonsuit,  *«nd' the 
only  point  about  which  we  doubt,'  is  on  what  terms  ^e  shalP 
do  80.  If  we  could  see  from. the  report  that  the  magUAiiAr 
had  been  wholly  free  from  blame  in '  the  transacfidn^;^  6ff  IF 
he  had  now  produced  an  affidavit,  stating  Diat  ne?%idl(io 
means  of  procuring  the  information,  or  of  provm|f'9fi? 
non-existence^  and  that  he  had  not  done  any  thin^W'^MAi^ 
or  prejudice  the  plaintiff  j  then  we  shodld  impMtf'dfkilk^^OMl 
plaintiff  the  condition  of  paying  the  costs;^  ^e-Oiull^iR^ 
not  relieve  the  plaintiff  from  a  difficulty  kt,  HbSlA'^^bii^ 
pliiced  himself,  without  impeding,  upon  Vm  ther'^sMJi'lIM^^ 
dition  of  paying  coals,  unless^  they  are  clearfyfM<^i^  iMk> 
the  kamed  Jtid^e/  in»dh>ecting  the  nonsuit]  IMhnfidHi^hHf 
Jaw.  No^,  upon  doe  consideration  of  the  evidftitfe^li/^WM' 
oanse,  kismaaifest  that  the  nonsuil^arBfriet^ditafeflli 
with  the  ruiea  of  law.  Ml  the  special  eouafc  'IflJUtJiiiiigW 
aUegataon  that  the  defendant  hadi  by  anlinfihmitiM^Milftf 
hiaiigainst  the  platntiff,  caused  and  procurad'tiltf  {Mii# 
ta^  be 'arrested,  imprisonedi  and  detained  in-prisOn.-'*'')Rdll;' 
that aH^galioo  was  not  proved;  the  onlyevideflca«iA^;''llM' 
tho*  phiatiff  was  imprisoned,  bat  neither  the  iaftN^tilhf, 
nor  the  warrant  Was  produced,  nor  did  it-  appear  how,  W 
bywlioae'instruaiealalttythe  imprisonoiedt  w^  0eba#ioned« 
[fieif,  J.  It  appears  fiom  the  report  tlial4lie  gaoler  laneived 
the  warrant]    With  respect  to  4ie  non^'prMioriiM '•f  *^ 
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iofonwliooa  tbone  oeKtupljr  was  no  evidence  tbat  it  was  lost  ma» 
or  destroyed^  and  consequently  there  was  no  pretence  for 
letting  m  parol  testimony  of  the  contents.  On  that  point 
the  learned  Judge  acted  strictly  in  conaonance  with  the  rule 
of  law  upon  the  sulyect,  and  was  perfectly  justified  in  non- 
suiting the  plaintiff.  [Bc^l^,  J.  Was  it  not  reasonable  for 
the  plainti^  to  suppose  that  the  magistrate  had  returned  the 
infor/nation  to  die  Sessions  i  Best^  J.  Does  not  the  late 
case  of  Brewster  v.  Sewell(a)  go  to  shew  that  there  was  sufli- 
cjc^t  e^d^ce  of  the  paper  having  been  lost  to  let.  in  the 
secondary  evidence  ?  I  confess  it  seems  to  me  that  upon  the 
autfaoiity  of  that  case  the  parol  evidence  here  was  admis- 
aible*  From  the  testimony  of  the  clerk  of  the  peace^  it 
appears  that  there  wa^  such  a  search  made  after  the  papsr^ 
as  Jed  to  unreasonable  conclusion  that  it  was  no  longer  in 
esistence.]  His  evidence  upon  the  pomt.  did  not  go  far 
cnofiglh.  The  paper  was  traced  out  of  his  possession^  but 
it  was  doubtful  whether  it  past  into  that  of  the  clerk  of  the 
peaoab  or  into  that  of  his  clerk ;  the  clerk  therefore  ought 
to  ba^  been  called  to  shew  whether  he  received  it/  and  if 
ao^  hpw  he  disposed  of  it.  IBett,  J.  We  cannot  notice  or 
raCAgnis^.tbe  deputy  of  a  public  officer,  such  as  the  deputy 
ckA  ^  ^  peace  was.  It  was  the  duty  of  the  magistrate 
to^retum  the  paper  to  the  clerk  of  the  peace;  we  must  pre^ 
aime  that  h^  did  so.  Tlie  clerk  of  the  peace  searches  for 
it,  afid  cannot  find  it,  and  we  are  not  to  go  bqroqd  ^ 
pripiaipalj  and  require  the  testimony  of  the  deputy*  .When 
11  appeared  tba(  the  paper  ought  to  have  been  in  the  clerk  of 
tka  peace's,  custody,  and  was  not  there,  the  presumption 
waa  that  it  was  lost;  and  then  parol  evidence  of  ita 
contents  was  admissible.]  At  least  it  was  a  very  nice  ques- 
tion of  law,  and  the  defendant  should  not  be  prejudiced  by 
any  erra'  into  which  the  learned  Judge  may  baye  fallen  on 
such  a  poii^t ;  the  Court  therefore  will  not  relieve  the  plain* 
tiff  fironi  the  usufd  oblifption  of  paying  the  costs  as  a  eon* 
dition  for  the  benefit  qf  a  new  trial. 

(a)SB.&A.S96. 
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theiMtftboNiiit,  mdKHikl'nolliaiHilKinMed'.fl  miPf^'^ 

tetling  aside  this  nonsuit  without  co8t».    finft.tli^  fituiMiff 

eannot  rely  on  tlmt  ground ;  for  it  u  clear  from  decided  cases, 

dMi  t»  snpport  an  action  for  malidously- indicting,  J||ere 

m«dt  be  proof  of  damage  eitbsr  to  (be  pnmm,  fjm  MWRfSb 

grille  feputation  of  Ac  plaitttiff(a).    But  ^.m^t\f:tm 

of  Brtmsitr  ^.  Sewdl  estaUishes  the  prpposi^p^  i^ji^^ 

apap^ts  functus  oflkio,  and  has  become  upelf^  jSk  ^ 

putposea^  except  those  of  the  causd  in  which  it,iS)ffipt9^-|ff 

be  prdduced^  a  slighter  searchi  and  boser  evidaiipe,oC||%|<ifPt 

«11  anflke  ^  let  in  parol  leitinioriy  of  iU  cQHtQPMfs^flW 

wouU  be  allowed  in  the  mstanoe  <>f  a  da^mmK^h^  JUN^ 

vahe  and  utility.    Upon  this  principle  i  thiiik^ip|pn|^ 

on|^  not  to  bo  bnrthened  wiA  the  coeto  of  the  fwmttf^ 

because^  as  it  seenks  to  me,  he  did  all  thai  eo(|ldf)|eiig»»(l|>b 

be  expected  of  him  to  shew  the  «onTeai8tm)e,^(^4ffr 

femalionf  and  enough  to  permit  him  to  giie  f9aik<S99li^&tll 

tf  its  contents^  TUs  document  ought  to  bivftJliAlPMftMMi 

to  the  Sessions  $  it  was  the  doty  of  iho  mhgiatnM  Jbii^^ 

it  tfaithei;  and  to  deposit  it  in  die  hands  of  tba.rcM^  ^itbt 

pteos;    The  latter  was  examined,  and  stated  thit  ba  btS 

|mt  got  it ;  he  had  searched  for  it,  and  could  nM  todtV^ 

I  thinh  his  eridenoe  waa  sufficient  to  raise,  tba  ptt sniUp^^ 

Aat  it  wm  lost,  without  calliag  his  clerk  or  dsfmtjM  iKor 

these  reasons,  I  am  of  opinion  that  die  nonmitiite  incQrmdl 

in^pomt  of  law,  and  dierefbfe  that  die  pbmtilP  skanUfa 

h(  in^tp  haae  a  new  trial,  without  payment  of  lOOStSL*  t> . 

I*  *•  I     •  ii 

'  Hoi,ROTO>  Jv~I  am  of  the  same  ^pmianwi  Thetpbiiqiif 

appears  to  me  to  have  acted  boaA  fide.    He  proenrar  im 

best  eviidenee  be  can,  or,  atleatt,  he  does  all  lAatbecan^ 

and,  in  my  judgment,  all  diat  be  wla  bomkl  to  do^  to  priH 

(«)  Vide  Stml  V.  RoherU,  l^Salk.  19,  sn4  Ike  cases  tere  cited ;  snd 
Bmt  r.  M9Qre,  5  Tavnt.  187. 


MicRlisi^ttfts  THHit,  iMimvff  meat  iv.  «7& 

ctireit;    If^ibe  paper  was  redly  Mmred  to  fbe  derk  of       \9lta. 

the  peace's  derk,  which  b  by  no  means  certain  upon  the  ^^^y^^  . 

evidence,  that  was  in  law  a  delivery  to  the  master  himsdff  ^*™*" 

ii«if  when  be  bad  proved  that  be  bad  searched  for  it^  and  A'aaau. 
tOttU  iiot  ihid  it,  parol  evid^ee  of  ka  contenla  osgbl  to 
nave'  bfeMi  admitted^ 

'  Bks^,  J.^^The  rule  of  law  is,  that  secondary  evidtnck 
^riUfttdt  bo  admitted  till  all  reasonaUe  means  have  been 
tried 'tb'prootire  the  best;  and  ft  is  founded  upon  Ibis  very 
s^nJibKf  i^ason,  that  it  would  odierw^  hi  many  cases  be 
tile  ihlteitst of  patties  to  keep  back  Uie best  evidence ftrtbe 
Mere*'jptirp6^  of  bringing  forward  th6  secondary.  But 
^»^idfe^v.  Ameffestablishes  this  prindplo ;  thaa  the  degree 
tit  Yeafdh  necessary  to  infer  a  loss,  depends  upon  the  neMtUB 
dp  ttfe  flOctitnettt  in  question,  and  b  to  be  rsgolaled  aceOfil> 
ibg  tiir'itsvdyo  akd  importance.  In  the  present  iiistaaoey 
'Ato'plttltltiff  coiild  have  no  possiUo  motive  for  mMttg^o 
^ifppi*e«ilho  document  itsdf,  and*  coasideimg  thenatiin^of 
1ih4  pttp^'  *^^  evidence  of  its  loss  wae  sufficient  to  let  in 
wO>'ifiMsoMliy  evidence*  Such  evidence  was-  given,  anil 
tniit^fbrt  *  tfio  oral  testimony  ought  to  have  lieen*  received*  ft 
jnaytnoi  bo  usmil  to  return  papers  of  Ibis  kind  in  such  oases 
iit'dbeMsioDii;  I  latber  bdieve  tfmt  it  is  not  tlir  prao«- 
tied  mi  Ao'  so;  in  eases  of  felony  vre  know,  that  i^itfao 
l«l«iPi^Jlf.  c.  13.  9.4,  and  £&3P.4r'Jlf.  o.iDi  tbey 
muM  btf  rteUDmed  to  the  Assizes,  but  that  law  deed  Hot  oj^ 
leiAl  to  cases  of  misdemeanor.  But  it  rather  appeased  io 
ibi9  case  diat  tbe  information  was  returned,  and  if  so»  to 
vvhom  oogbt  it,  and  to  whom  must  it  be  presumed,  to  bf  ve 
been  relumed  f  Undoubtedly  to  the  deputy  derk  of 'the 
peace,  lund  he  is  unable  to  produce  it  He  and  his  clerk 
are^'  m  the  aye  of  the  fatw,  one  and  ihe  same  person,  and  a 
deKvery  to  one  was  a  deKvery  to  the  other.  The  evidence 
therefore  of  the  loss  was  quite  sulBdent,  and  the  plaintiff 
itas  ehtided  to  give  paroF  evidence  of  the  contents. 
^  Rote  abtolote  for  a  new  trid,  without  Costs. 

vv2 


«7d  ei!ft!:|ifil¥ttEt«»r*'«!il«A^^'M 

ta"wi5id^!  ntii  October,  1821,  by  a  ccrtam  meirtotatiAflte  rf'iiiiltee- 
^tatinf  Mm'  '"®"*'  ^^^^ between  plwntiff  and  one  G.  QocOtHh^^^sOi^SR 
to  receive  a  agreed  to  sell  and  deliver  to  Iiim  a  lace  niiachiiv^'4b#9nfe; 
sam  of  money     "*,    *''♦*>.    ^^»  »  i-  _  ^.t    .    .  ^   . ^  ,^^^ 


for  a  lace  ma-  to.be  paid  for,  40/.  on  delivery,  and  1/.  pefHv^ikid 
fw'bit'JSSS^  until  the  MI  amoont  of  220/.  was  dischai^iiil,  WitflrtAwrfa,. 
woSd^toSt'eit  ?"^  *®  *^^^  payment  of  l/.  per  week  shotflrfW*  ^<No 
machine,  and  defeodauti  who  was  authorised  to  receive  the  saibb^Ybfj^Ai- 
f^e%onld  tiff,  ,as  his  trustee^  and  that  in  case  of  defiabtt  iiF'^ooMn 
dSSlton^Se  W'*°8  defendant  1/.  per  week,  Goodwin  ibould iWfcSt^^ 
part  of  C;  .^Jiole  of  the  money  which  -might  then  be  ptfd;  aotf'Ae 
made  'default:  'machine  should  be  returned  to  plaintiff;  and  theteupdtf;  ^a 
2ww^toa*"  Consideration  of  plamtiff  appointing  defendant  to  receive 

lepUcatton,  (n  the  said  sum  of  1/.  per  week  for  tibe  saiif  msiail)^''Mm 

an  action 

against  A*^      Goodwin,  defendant  undertook  to  take  the  said  machine,  and 

ment^m^oid  pay  the  balance,  should  \here  bb  any  default  hy  Goodwin  in 

^'[JJ^'J^j^j^   the  said  weekly  payment  of  1/:  to  plamtiff.  •  Averm^  tiUt 

plaintiff  delivered  the  said  machine  to  Goodwin,  who  fiaid 

plaintiff  40/.  io^part  payment  thereof;   but  did  not '{toy 

him  the  sum  of  1/.  per  week,  but  made  default  therein^  ^4hd 

6l/«  of  the  weekly  payments  of  1/.  were  due  and  it  arrtar 

to  plaintiff;  and  although  plaintiff  did  afterward^  aj^ptAot 

defendant  to  receive  the  said  weekly  sum  of  'if.   andP ^liad 

always  been  willing  to  permit  defendant  to  recet^ii  tiie^mBe, 

yet  defendant  did  not  pay  to  plaiuaff  the  add  sutn  of  tfl/^ 

the  sAid  weekly  payments  so  due  and  in  arrear,  but  wholly 

refused  so  to  do,  contrary  to  his  said  undertaking-,"  9Ct.    Se^ 

cond  count  similar,  only  averring  in  addltioD>  thaif  '^  fliAatiff 

was  always  willing  to  permit  defendant  to  tiike  the  taid 

machine  to  and  for  Ub  own  use  and  benefit.''    Pkm^  first 

the  general  issue,  non  as^impnt;  second  aM  *  third 'td^khe 

first  and  second  counts  respectively,  "  that  the  sraid^upfKiBed 

undertaking  "^as  a  special  promiM  fay  defendant  40  ^anawer 

for  the  difadt  of  another  persoD,  to  wit,  the  said  Goodwin 


and  was  made  by  defesdant  upon  nd  other  consideration  than        1823* 
the  appointment  by  plaintiff  of  defendant  to  receive  die  aaid      ^^'^^^ 
weddy  payments,  to  be  mafle  by  the  said  Goodwin  for  plain*         ^^^ 
tifl^<  aahisunistee4  and  that  no  agreement  ia  lesp^t  of  ^e       ^^^^^ 
Wdfupposed  cause  of  action,  or  any  memorandumor  note 
'4k»nt0f,  wlmein  any  other  consideration  was  or  is  stated  or 
AranV  was  or  is  m  writingi  and  signed  by  defendant  or  any 
^Ukmvj/n^nw  tberounto.byhim  lawfully  authorised/'    Re* 
.  gijilBMl^kcm^  to  both  pleas  respectifely,  **  that  the  said  under* 
.-NW^g  WM  and  is  a  promise  in  writing  signed  by  deCnuknt 
^f(l^.i|ror^s  foljbwing;  that  is  to  say,  '  In  consideration  of 
J^^Jflfn^^Ba(if$  ^ppomting  me  to  receive  a  sum  of  money' 
jli9^s^fVlc)fif^9grGtdfor  between  himself  and  Gilbert  Good" 
iW%  I  hei;eby  figree  to.  take  the  machine,  and  pay  t(ie  ba-* 
jlaf^rep,  ^bofild  there  b^  any  default.    Benjamin  Cort*    Jjti^  - 
rpesti^r,  \7\h  NQVpnber,lQ2\.'  "    General  demurrer  to  both 
,l^li$£ftV](P|i  a^d  joinder  in  demurred 

•  in,  .  -M  '.    •■        - 

ii  vi^^^  V^  .^upP^rt  of  the  demurrer.  This  action  cannot 
uM?^ff9J^^9  whether  considered  with  reference  either.  tQ 
})  jhe  /^p^mon  law^  or  tjbe  statute  of  frauds.    It  is  |is  nepesr 

^^ry,^a^,^sui^ieot. consideration  should  be  alleged  in  die 
b(K^^f0lfP^  s^nce  the  statute  as  it  was  before.  The  ^omnlon 
wh^  WIW,^^  that  there  should  be  a  sufficient  consideration 
jjj^l&yppf^tjyb^^prQmisei.and  the  statute  adds  a  still  further 
l^ggefi^ite^.na^^y^  that  the  promijse  should  be  in  writing. 
saEli^^if^Hf^/^^^^  pf  the  statute  epacts,  that  no  action 
^fifja^,  b^  brought  wjiereby  to  charge,  the  defendant  upon 
vilSHK  V^^!4/  R^<^i^  ^^  answer  for  the  debt^defai^t,.  or^is- 

.jgpanr^e  of  ^o0iei:  peisoni  unless  t)ie  a^eemept  ugon  v^hich 
B.jMMt)<^%ff»^MLb^l'>>'9ught,  or  some  memorandum pr.nbte 
•^  L*Wp£jrtpll  .Jw^  W.^itingir  wd  signed  by  the.  ptcty  to  be 

ilt^jmA  ^MV^fAh  Rrsom^  other  person  therqiptQ  byJ^im 

(iJapprfAUj|iaiMlv>ri«v9d(a)v  Now  this  is  clearly  ^,  special  pro- 

^  ,t«^ila  wswVjfftf  the  default,  of  another,  aqd,  %)r<is  no 

mmifmtitHhfRf^^^V^^  »  &ct;.npr,dQ^A,^,fyppear 

(a)  1 6sao!l»  SU  a.  a.  S.  29  Csf.  S,  c.«f  »« f t 


^78  txmB  IN  tHE  «tm*S  BKKCtf;       ' 

"^^^/^^  delendftnt  to  receive  ike  nionley  as  trastee 'iW  tbe  jifa&w^ 
Ba^»  k  no  cobsideratidti  whatever;  for  it  confenvd  119  '^itbinit 
OoRvT*  benefit  upon  Iiiin,  nor  could  it  work  any  p^mUe'Ioii^  '^ 
the  plaintiff.  It  is  not  even  averred  in  the  declaroii^  ttwt 
the  defendant  did  receive  the  money;  but  assonung  ttiatU^ 
did,  stiU  he  was  bound  by  law  to  pay  it  over  to  the  plaintiff 
inatanter/ and  therefore  the  receipt  could 'prodnee  n6  ad^ 
vantage/  howeVto  BtikM'  or  temporary^  to  the  defeh<kitfi 
The  object  of  the  contract  probably  was^  that  the  d^fdkidaift 
should  have  the  machine  in  case  of  Goodwin's  defaidt ;  but 
that  is  not  atteited  in  the  declaration,  ^d  does  i&bt  appear 
in  the  agreement.  By  the  delivery  6f  tfie  thacht^e  to  Gdoel- 
wiPi,  the  contract  between  him  aiM  th6  plaintiff  i^a^  couth 
ptete,  end  the  defendant  *cottl<l  ikf^et  obtain  the  niadune; 
for  ibek-d  ^to  nothing  to  bin^  either  the  plaintiff  or  GooiMi 
to  deliver  it  to  him.  The  lilibility  Was  all  oil  tK^  Afe  Af 
the  defendant,  without  any  obligation  upon  the  plaintiff 
towards  the  defendant,  or  any  consideration  to  him,  aiid'the 
defendant  therefore  upon  these  pleadings  is  endtfed'tojbdg-r 
ment^  He  relied  upon  1  RoL  Abr.  23,  pi.  85 ;  JJngen  v^ 
Sot$ghton((a),  and  Ekee  v,  Oatiimrd{i)^ 

MantAng,  contril.  There  is  an  important  distinction  be- 
tween the  first  and  the  second  count,  and  upon  the  latter 
Ae  action  may  be  supported.  In  that  there  b  an  averment 
that  the  plaintiff  was  always  wiHing  to  permit  the  defendant 
to  tak6  tfie  machine  for  bis  own  b^  and  benefit.  That  is 
n  sufficient  consideration  for  the  defendant's  promise  to  pay, 
because  an  action  would  lie  at  his  suit  against  the  plaintiff 
for  refusing  to  deliver  the  machine.  [Bayleyt  J.  It  is  net 
averred  that  the  plaintiff  was  under  any  legal  obfigatiUa  to 
tdeKv^ritto  the  dcfeiUdiul;  that  act  i^  not  sttited  as  »l^ 
veselt;  the  pkiotiff  should  either  kav«&  averred  mutual  prcn 
miscB,  or  thit  he  did  altow  the  defendant  t6  taike,  and  Ibis 
4efttMlttit  agreed  that  he  wouM  take  the  ih«chine.  It  is  ftidt 
(a)  a  Balf .  ie06i  (6)  5  T.  R.  145. 


^oUbbM  v.  Sir  A.  J.  CocukAnt,  'Kut  and 
-  Sir  6.  CooKHiTBif ,  Kiit 


Cqwt. 


W».*vfpSfl  *h5^Ji  tbc  ^^ntiflT  offered  tchdclifCK  it  to  *e  IBM. 
clfCif Qdiifitr  Tl^c  allegntion  tbat  tb©  .plaiotifF  was  willing  to  ^^^^ 
ffffmflL  tbe.defeqdsnt  to  take  it  depends  upon  Gaodtrins  ^.t, 
Paying  the  money,  and  leaves  to  the  defendant  the  hnrthen 
of  mxfg  Qf^dmn  for  tbeinachide.  In  fact  it  is  no  part  of 
tbe,q9ii9idemtionJ  The  consideration  is^  tbat  the  defendant' 
ah^  ^aVe.tbe  niachine,  and  that  is  sufficient  to  support  the 
nfi^.  {Uolroyig  J.  There  is  nothing  to  shew  that  the 
plaintif  was  bound  to  give  him  the  machine,  and  therefore 
it  is  ,00  consideration  at  aU.] 

,  BAttET^  J« — ^Tbis  case  is  too  phinf6r  aigsment.  The. 
second  iBonnt,  diough  sontewhat  vsiried^  b  equally  defective  < 
>fUb  the  6M.  It  ^f es  the  plaintiff  no  ri^ht  to  retalte  tha 
nfUflbitte  from  Goodwin^  and  does  not  put  him  in  a  situatian . 
.  to  ^e  it  to  the  defendant*  The  first  count  is  most  clearly . 
bad  Upon  the  at^thorities  cited  for  the  defendant,  and  the. 
seix»d  is  a  ntere  Sale  out  atid  <mt  from  the  plaintiff  to 
Gaodwifu  .  The  defendant  therefore  is  entitled  to  judgment 
ondeoiUner. 

Hox'EOYD  and  BfesT,  i.%  concuired. 

Ja^pnent  for  the  defendant* 
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M$E,  for  enticing,   barbourii^«  and  detaining  certain.  Where  negroes 

,fllftye9  of  the  plaindff.    Plea,  Not  guilty,  and  is8^e  thereoiK  slavery,  in  a 

colony  of 
Mrfir,«i(^p«dlhMatltdr  master's  plintatliMr,  and  Utflt  refill^,  aadwere  received  on 
boasd  a  Britifh  vessel  oi  w^r,  wJiUsc  she  Iras  stationed  at  an  island  captured  by  his 
m^iesf^^s  arms  ft-om  the  TTnited  Btates  in  time  oP  war;  anji  after  Abtioe  given  to  the  offi- 
oefs  .commanding  on  tie  station^  that  tliey  were  mn-away  daveS|  the  officers  carried 
tnem  to,  and  left  them  at,  a  Briiish  colony  t^Held,  that  case  would  not  lie  in  this  coon- 
try  against  the  t^fficers  Ibr  harbdnring  and  detnntng  sadi  HegTD^,  even  thoQgb  by  die 
lex  lod,  wbeaee  they  escaped,  slavery  was  permitted. 


680  C4,^  W^ffiR  KWft>  wmxmi^yn^ 

18M.J       At  the  trial^  bcforp  -^%«4  (?4J;^j|tj)^e,^[i«ripBcg^^ 
^^jgj^  Sittings  after  r^iiiiy^  18^  afTffi^iR%li4Qflwlate'> 

^^^*^^V  .♦Court  upon  the  following  case :—  7*^  vn-yf  smw  ^     v 

"The  plaintiff  was  a  Brituh  mercbant  iia  thi^«SJpmiffi)pct»-' 
vihces  of  EoMt  an^  Wm Florida,  wbese  b^tki^fiftnittl «»/^ 
trade  for  fi  groat  many  years,  andwaa  princJ|)|Ugr.ireig4ri^iifr». 
Pensacola,  m  West  Florida.    EaU  and  fTett^JRipfiAo  fmoifti> 
pah'of  the  dominions  of  the  King  of  Spain^  an4(i%N«f  4itei'. 
in  amity  with  Great  Britain.    The  plaintiff^,  {lefq^iftaiffatio 
■    the  time  o{  the  alleged  grievances,  was  the  ffFopfi^tOikmA'' ' 
in  the  possession  of  a  cotton  plantation,  callo^  ^^9kf(4hkk^^* 
lying  contiguous  to  the  river  St.  JalmX  in  th^.pr^tiiice^^toK 
East  Florida^  l«d  of  about  100  negro  4lave9r  whQpi|>|ift^aAio> 
purchased^  and  who  w:ere  employed  by  bim  upi^ifimbjlbiitmd 
tation.    The  liver  St.  Johfis  is  about  thif^|E);:.i^ijj(y  iKAoa:"! 
from  the  confines  of  Georgia^  one  of,^  Unil^difgtMestofi  j. 
America  J  which  is  separated  from  East^  fM49f.  Ily>iftftahm6   > 
St. Mary,  and  Cumberlandldwnd  is  at  tb#  smilbTof'ilo 
said  river  &.  Mary,  on  the  side  neiiiGeorgiOpinAiiovmi^'^ 
part  of  that  state.    During^.t^e  M^  ^^  beftneeu  (fiMiit^u\\ 
Britain  and  America,  in  the  monA  of  Febru^U'^i^lliU^AB'JiAy 
defendant,   Vice^Admiral    Sir  A^  J.  Cochrane,,  Jifaft  uMnrik  no 
mander-in-chief  of  his  Majesty's  ships  noiw^fiflknpfmAmiLO 
North  American  station.    The  o$her  defendaoi;  8narK^Lcfc*\u^V 
miral  Sir  G.  CocA&tfni|  was  the  second  in  commwdiiitMB-i  V' 
the  said  station,   and  his  flag-ship  was  ^e.Alkiimr'  The...  -^i 
J^ritish  forces  h9d  taken  possession  of  Cwfibwland  labnd,  •  ^r 
and  at  that  time  occupied  and  garrisoned  the  same*    Tha  •  >> 
Albion,  Terror  bomb,  and  others  of  his  Mqesty's  ahips.  of  •  *  • 
war,  formed  a  squadron  under  Sir  G.  CockbursCn  iraiiiediale 
command  off  that  island,  where  the  head-quarters   of  the  -  'i* 
expedition  were^    Sir  A.  J.  Cochrane  was  nq^  off  Ceovpia     - 
during  the  war,  and  at  the  time  of  the  cap^re  of  tbe  vAtmii 
he  was  at  a  very  considerable  distance  to  the  aoutjiiw^rd;' 
but   dir  G.  Cockbum  was    in    correspoudenc^  ipritli  \^v^ 
while  he  was  at  the  said  island.     In  th^  year  1814,  <^PT<^ 


L 


MICHA^t^irAS  ^Sltl^;  VXjtfRTn  GSO.  IV.  681 

daufliiiltf  fad  Mm  VttUiAed  by  Sir  A.  J.  Cochrane  as  sudi  '     18^. 
camtnlnim  itt*difef;'imd  Sir  6.  CockBum  had  received  great 


FORBIS 


'Of€Qpite*ibereof« while  fhe  ships  undef  his  com*  «; 


niand  were  lying  off  the  Cheu^eake,  aod  distributed  them 
at  fUmOkuutpeake,  and  atiiong' tfie  different  ships ;  but  none 
wcK  dteriHtttod  by  his  order  to  the  southward  of  the  CAeui- 
pe&k$f  tlM'koBthem  extremity  of  which  is  full  400  miles 
diilattrfibili<;tmt&eriStiiic{  Island.  The  following  is  a  copj 
of  ikm  ffpodamation  :-^^  Whereas  it  has  been  represented  to 
mtftbatiftunrf  persons  now  resident  in  the  United  States  have 
ezpreeseda'desire  to  withdraw  tberefrbm  with  a  view  of  en- 
tering into  hi^  Majesty's  service,  or  of  bdng  received  as  free 
settfers  kltoisome  of  hisMqesty*s  colonies.  This  is  there- 
foie^^d'  gi^  notice,  that  all  those  who  may  be  disposed  to 
cmigmte  finom  the  United  States  ^11,  with  their  families,  be 
received  on  board  his  Majesty's  ships  or  vessels  of  war,  or 
at  the  malitaiy  |^ts  that  may  be  established  upon  or  near  the 
coasts  idf  the  United  States,  when  they  will  have  their  choice 
of  cidier  entering  into  his  Majesty's  sea  or  land  forces,  or  of 
beittg'sent  na  free  settlers  to  the  British  possesions  in  North 
AirMoa,  09  the  fVeUlndkt,  vrhere  they  will  meet  with  all 
duesltcptiragement.''  One  of  thes^  proclamations  was  seen 
on  Amdia  latend,  £asi  Florida^  which  u  less  than  a  mile 
tromCmnlUfrUmd  Isl^md,  and  about  thirty  miles  from  San 
Pabh^  plsntation.  in  the  night  cf  the  25d  February,  1815, 
a  nwnber'of '  the  plaintiff's  slaves  deserted  from  his  said 
planMfen,  am)  on  the  following  day  thirty«eight  of  them 
vfereSmstii  on  boaid  the  Tierr^r  bomb,  part  of  the  squadron 
at  Cnmberland  Uand,  and  entered  on  her  muster  books  as 
refugees  from  St.  John's.  It  was  reported  that  they  came 
from  sefl*wnrd;  dieywere  mixed  with  other  refugees,  and 
they  aft  spoke  JEng&i.  On  the  £6th  of  the  same  month, 
Sir  6;  CoeMfum  teemed  from  the  plaintiff  A  letter  or 
memoiii^  dehnandittg  restitution  of  his  slaves,  to  which 
a  written  answer  was  sent.  A  correspondence  also  took 
place  between  the  Spanish  Governor  of  East  Florida  and 
&i  G.  Oockbum,  idative  to  the  dl^ertioa  of  stayer  fram 


CocHRAaa^ 


f'oMfti  iii^  |4«tti|iff  i^  ab  inteniow  irith  Sir  OrCoc]k%i|^  aiwl 
0>oulUMd  claite^d  of  Um  die  davcs  in  question^  then  <>n  bq«rd  tbe 
3kmir  bondft  as  bis  property.  Sir  G.  Coekbun  toli^liim 
Hi^Vk"^  see  his  sktes,  sud  use  aoy  af§iimeiits  apu^  ,|m^ 
Maiioiii  he  chose,  to  indtee  them  to  retoni«  l^e  Jl^flfvifif 
fipoordiiq^y  eadeavdured  to  persnade  them  to  .go  |pc|^'  t^^^s 
fkntBUon,  aad  no  restraint  was  put  upon  th^m^,,l;u^  }^ 
ffefiised  to  fo.  Tbe  pbdntiff  then  uiged  ^is,  ckjf^,.-v^ 
«lfo^l|  to  Sir  G.  Cockbufiif  and  slud^  !».  ni^st :j|btj(^^|^ 
af  lie.ifid  not  snooeed  in  prevailing  upon.htm  tp  <v^  t^^ 
•baok  i^i%  which  Sir  G.Coekbum  said  he  cottUtli^f,^^ 
4Mmse  Ihejr  were  free  agenb^  and  might  do  as  tbej^j^ji^^ 
•Hd  tbatbe  ebuUl  liiotfoixe  them  back.  Tbej  w«^  v|cti|j^ 
«nd  snbiisted  widi  Sir  G.  Cockbum*s  knowledge^,  iy^k^  on 
ImiAl  die  jTsfTOf  bomb*  said  oo  the  6lh  jkfarciy  >wei^  ^ 
^UNMUfrom  that  ship,  by  his  orders^  into  his  ^wa  ship,  .die 
\dMim*  On  the  9tb  Uard^  181^  Sir  A.  J.  C^Jpwfit 
Addressed  to  Sir  G.  Coddmm^  die  foUowiog  letter  s-7''  Ibp 
tmnt,  oflf  iSr.  Jelly's,  9^  March,  1&15,  No,  4K  tc|  ft^- 
jMrnn)  Cedl(Aiim.^-Sir.  Halving  receired*  ai^d  c^i^def^ 
yoaorjetter.  No.  C5,  of  die  S»di  rsfthieiy,  1815^  m^  j)^ 
wsrrsipoadence  it  tndosea,  rtapecting  some  indiiodij^ls-^  jif 
^oi  who  have  arrited  at  CumbaiMd  islsnd«  1^  1^^ 
ykced  theaoisdirto  nMer  the  prolecdon  of  Us  Mage^.^ 
?wh0  have  been  Macs  lei^resented  as  hatiiDg  escap^  {r)q^,,t^ 
GrtdkriioMiUesi^'^  possessknvi  in  Ball  FkriAn^  Mwa  ift,  ia 
tMd  llMy  were  slaves/  and  in  oonsequence  have  teen  /cr* 
mdly  demanded  by  the  governor  and  odnr  daiman^s  ref 
.  ^f^t^Fkfrida\  1  have  the  honor  to  infoim  yon,  that  under 
il|i0  dnntnutanoss  attending  these  people^  I  do  not  consider 
nqfaelf  authorised  (widiout  reference  to  bis  M^ty>  go- 
vernment) to  decide  npon  die  daiips  set  fSsrdi  B^  tbe  gp- 
*vertkir  and  other  persons  in  Ea$t  Florida}  and  as  witfaoak 
path  sefiueoce  it  will  be  impoavUe  <br  me  to  attend  to  akqr 
aolicitation  of  their  being  given  npy  you  iriUliepfeaaedin 


^  giiaMdd/  as  t6  prevenl  l!f6fr  de^rfiM,  atatl  i6  \^  t^Shf 
liomitig,  ^ould  it  be  dteided  Aifl  tfa^y  iVe  to  Be  l^tlnPned  ^ 
Stott  FMid.  WiA  rfegrfrd  W  iKe  Utt^  part  of  >oinf  fctWr; 
i^tixMt^  iAstrMtiotH  telative  t(»  attjr  rfnt^  trtio  iMy'lMet' 
after  ift  1%^  iniibner  seek  p^otectloft,  I  dtti  to  acqatiitil  yoil> 
ftat  t  cianhot  dut^dyise  tlirir  1>^Ag  i^ceifed  into  tfiijf  of  <»ki 
Itf tg^t^'6lfip3.  A.  J.  Cdcktane!^  lb  fbe  tame  ttk»tll  nf 
Itf^reA;  '6if(7;  Cockburh  sailed  itfi  die  jf/Mbfi>  wi*  ^ 
iki^'  daves  On  hotitA,  fdr  BtMudU,  acintiieh  thho  be  \aA 
Mceiv^  tttelligeMe  of  )>eec^  b<!t^Mitf  ttis  'eWMrf.  Hdtf 
}M^heikea$9sA  Mieh'  ahVeb  as  belOMged  to  Ain&kim'M^ 
jebt^/  Md  Were  (ti  tb«  possessioi^  Of  tfa«  defhiMnfd,  ^efO 
flbt'tUKed  tt\^a>^,  In  ionseqdefice  of  the  Woi'dki^  of  flKa 
U^ty  6f  t^te^.  fi^hhtftftfi^'^  BHMift  colotay,  fin^  httHdNtt 
ttH*il  ffcA^E£ri^JWoVlAf,  or  any  otfc^r  khd  if htt^  slavery h 
a^n6wfe(%e(f,  Hie  alives  ih  ^nest!on  w*ei;  dn  tbe  4dtfi 
SitoifcA,  Ifti*',  trattrferred.  By  Sfr  d.  CtMMuhfi  tfri^tn, 
tMtA  his  ftfajesty's  ship  the  Jtbkm  info  ifts  Majesty's  Mip 
'Wc^' JtUJh^/ at  Bh^itida,  and  after  being  o6  Board  that  rfkip 
-^tft'twelve  iMfaA^,  ^irfere  landM  in  that  ishAid,  and  Mtfty 
'6r  A^  M^if^fed  ftt  the  lBi^9  A)t:k-yafd  there.  TTh^ 
*'iI^Ve^  Mrh]<^  Were  taken  on  board  the  utibiofr,  an<}  Mloikj^ 
'tbflHi  j)Iifinti(l^  were  iffotA  to  MM  98061.  The  t^^t^hiA^ik 
for  tb^  opinfoik  of  l!ie  Gonrt  is,  ^hMHer  tUe  plaintiff  ft 
%fd6^t^  to  ttcattttath  this  aetibn  a^MM  b<Ah>  oi'  '^tfbcfr  nt 
Ale  d^ffendknts.  tP  tte  Court  sfabiMd  l»  Oj^iMtfft  dMtt  to  is^ 
then  the  t^rdict  is  to  stttid  against  one,  of  hbA  of  tbe 
defeiAfants,  as  the  Court  atrall  direet;  bnt  iftityt,  dveki  it 
Si  16  be  entered  t&r  the  ddfieMhin^,  ¥ihh  Hhtnf  Af  cSibeir 
-pirrty  t6  turn  this  case  mto  k  speditl  <mtiiet^  with  all  pi^^ 
IbrmtiHies^  if  the  Court  shtf  thhk  lit. 

fjofnytif  for  At  pianniu.     iin!r  acti6n  i^  ttxMutaaMMe* 
The  plaintiff  ivas  a  JBfUkk  auli^  reiideut  in  ft  neutral 


<B8t  ^^  tA9BirTHTmBatiKaH«*flB^anxii^DiM 

Vf^iliy^      li^  IttB  sUiw)as«ttt«e  .off  .dM>i0ftBnti7»iii  vMobdlMrwM^ 

^•ti  tbltt  4ra(ie  «»  earned  ^  oa  by  other  Ii?li9»9f.«ll^lllir^j9it 
<^ibblUieil  it.    Thb  propositioQ  is  MipiwriM  i^yr^ie^iiii^ 
M*ii  bf  'JUwd  NSroMi;  in  die  case  of  ^tfae  FifrtHMiUiU^^if^^ 
Aab  leAfncd  Juc^,  ^flier  noticii«  the  ju^gmeiil^vJMffi^ilNI^ 
preiiaihly  beeo  proDomioed  by  Sir  W.  .Gfrotifc  iilA«iQK!(- 
fh,  njiB,  ^  Theisfam  trade  has siiHseba^fi t^nsl^ffAlBi^^. 
ill  Ona^QOoiilryy  andour  legialature  h^ve;plOBQ^||wc^itj{!^ 
mmmryto  die  pnoGiples  of  joatic^^JwBM^iB&iu^IiBbitf- 
^^pier  we-  might  thiok^  os  imiitadhiids  MMre«  twpj^^pulA}  Rfl^ 
<«kdiig  aa  Judge».  ioa  JSrt^  Cousl  of  J^i|ii9b«egM|C^^ 
tmde  in  diat  light,  while  our  om&w^jpeif^^sdiiyfii  %t 
^99t  ean  oarw  aaiert^  that  dos  trade  cannot,  ^rtWtWWitMtfar 
^apaakiug^  have  a.  legitimate  ^ruet^pce^    Wll^a  J,  jglf^^ 
«t9«cte%  apeaking,'  Lmean  tl^at  this  aMiitr](«)ips  §MI  ri^t 
t^^icoDttol  any  fomgD  Jegislftmie' that. may  «thiai^it  toilbH^t 
^ftow  diis  doctiitie,  and  ta  paiiiih  its  pifa  MlyeMb  t(^lfMlf- 
^^tauti^diis  trade."    That  was  an  qpfi^  ^rom  ^)ric«iM- 
wMttyCour^  of  To(i<o&i,  ia  whioh  die  reifiAmii0¥g9$lMi 
'-•tt^M'  eendemoed^  to  the  captosa. .  3!be.;abip(  MangfticfW  <t 
iftdibj^t  of  %im|  apd  upon  haaadg  dlio.!apt^^^p 
t^MMlQ'Miiiredoao  die  vovnrTi  afafapugh  i^  ^Nto  flUAp^dlttdly 
fieii^li9^,.«ty>dio  dno  of  te  caploai^  in  qiilQf|«lll§»#s 
^fMili tiiacoot of 4/$Mi  toa S^tmiA  ctim^eLiM^kij,- 
^J6u9tt^«as  tfie^veasd^only  diat  waaffQaloi0d.<,.IirnM9P>l|^e 
i|^i^ilMtlof  di^tfeopewhedsritVieihiidniwaHlfGol^^ 
^Hiiiai&idieaaiaaMrof  a  ibo%i9teelsa#Se<^i«af  tlM^e, 
K^^V/lkJtb^SriiUh  Couitaof  Joadib  wiU*  be.aisliae  i^Jm- 
^"iMHaittiiig-iults.  tefaniag  So/thb^emn^npdtionjaliteaftA^m 
'  iiaverf.''^>  Bm^  3^  ViM  was  ao  Jiy^alihm  a.cokiaiayiN|g- 
-' i>ieilt<illk^v^q^|gnt  juffi^       must  actijq^theJoainiiat 

(«}I>9lis«^AdaulU».6& 


IMiW^ibidoiiPlw  Jbe^iieMroMt  «cMid«grt«t»te  da*  ^     ycMIt^ 
A«<^e^  <^iiMlm»/di|rt  OM  dlania|q^to&ii>bigoici]ite    ^^^^^^ 

fftirt  ^(M^  a;  Aiifjs4^wttlciiM 

%dt^^itde{»MdeMl]^,  upon-  the  Is  loci^  imt  i^niliii  iliW 

ii>Md]P<&i«y  Mi^uAoitf  diemotlref  eodtoj^i.  4Aiilii«^ 

"^M^^iMMlMtsiiio  iKiwcrto  act.  at  dk .  C&H^^J.r if dlii«t 

%Sr^tf^'ti[ld,  *l«rperMln  might  sue  opt  mrlrik  naCoImfaAi 

-^df)>)i^^l^  abd  ikbs  m  tt  Ubertf  all  •tli0'9laK&SB%^MMM{, 

^'"iifei^yMpJ  OUMtitfftiMiPa  jttdgmaEt  ia  Jrame(h..«i,% 

^6tft^'  &i9^lilf^iii*iitfi^i  riuti'  seeniSi  stiidiaivilj^niitmdBa  itb 

^{RdtfllligoMitt^lt^H^frt^df  foreign  natiotis,  and  di&nqieot 

stan^i^jyait  to  )ibe»e  rights   in    our  Courts,  .wIbv  tiny 

''d^ll^it^^heit^ifor*  liatiMboF,   or  dtaoiagea  for  ifcar^iobtmii  * 

^^  A»y'fh^p^^iy  ^mria  ia  to   be  coUactad  fiiaiii  Mb 

vMMfimitiMto  JvtiM  <Maa:«f  tha  Jhfatfdfa'jand  iim^Iknaifi. 

f^0f%,ll#''niare  b  %  diiiciii^  in:4>id7iiig  tlyisfi 

'^'  fbe    one  fttfare    as.  .  Wfaediar   llKaa    daifoa 

'^Mmkrtld  bjrth^  piaidtiffi^dinMigk  itk  maHum  of.Aho.alam 

tNH^  dfitta  :.«M  ictppc*''  fi«<B  viy  pvt .  of  the  <f6«ie^tai|l 

MUt>  ikMry  May  sdiairt  oa  tbat  place.    .Tbeur  niaji  bw 

^)Mal(j  ^fttailied  bjr  olhar  inaan^  aa^  bgr  J)^g  Ibom  (datfai. 

«Whte»iooMtfy  haa  alpoliahad  t^he  alave  tfada>.  thasa  cwilie 

'jMbpMiMttyiiialavaa  obtaiaed  through  dio  aMttimipfutbat 

viinMlb  after  ikat .period,  but , that  wo«U .«oti  dortroy.tbe 

'i4ghtd9r:riwaia8lH  to  dioaa  peraooB  wh»<waae.  hom  ia.a 

laiitavo^^alatiryi    Bed,  J.  It  appeaia  lo  no  tha)  Ih^ie 

cMaaeaw  have  ifo  fefioreace  to  the  praaeat,  t^Uaaditoi'lte 

ttkuaiiotf  in  which  we  are,  and  caUed  npop  toaAmmlfr 

c  iBngUtkhnc^  ffte caae .hat aUodcd to wa» that o& a SmiM 

iMii^  oaodaaand.flt  Smrm  Leone,  bjr  the  VjoerMW'^ 

GaaitAtfie^    IqtdJiiamU  mj»,  ki  effect,  '' ^oM^if,  4#i4u 

.,pa|paa  io.'aHoaiLfaer  ayyectoto  castyoo  |)|is^tr«4eir  rWa 

.JDtflKfine.  vith  the  merchants  pfJSpfedsnjfifQ^^.lh^ 


ms: ,    t^  tea,  mA'-mi;;"*  I^'MmA  •*»  viutflttma^  VIsmm 

^■^^^'^'    f6t&'  the  eoM  M9kiiM  imHe  t>r»^'dftB»  ilt«<iij»t|fc:  imtu 

COCBBAM.    19  «  MtiM  «llMl  hto  «OllSMMdi   to:<t]ie  J*«liltt»>«»k4lM 

|]M««Md«;,ii4MM«sitliikiiot'cl<N»M.f  >Bfy&|vJb»*iMdl 
jSkMMfl;  M>J«rigv  ofxk*  High  Cou^  of  Aliydl^:ii* 

lUi  ttid  all  odi«»  eonntiiea,   Mi  tfaa  ^fuHmtd 
MB  tlieio  iUBBy  ^vhsthcv:  b&  wobU  UBb  jwmbI 
«^  «ffic«r  ondflr  bb  JMwdictbp  iiiOBl|l  ie 

piiopeily;    Hit  dednon  is  notbing  vofs^tlMB  iumil  Mtai'^v 
B^t  I*  'be  active  ib  takvig  amay  fi(Mig»  fiiop«if  <aiA> 
feraiga  natioiit;?    Whetbev  tW  iMnkq^  Cdmfcji&I^^ 
khgdoBi«Il  giM  a  remedj,  if  tiM  fgoprnfj-n  tiMwMiiBaiaji* 
k  aaodier  quaalioa.    Tbe  Vic^  AdwiraKy  OknMi'  ita9"i^ 
tMMmi  aa  the  haada  ^af  tbe  Higb  Caaat  atf  Afcahabyl 
ia  tbia  kiagitatii,  friiiab  aajFs,  ^<  Noaa  of  Ba^l^nis^tUli  diii 
9&  great  atetoagaa^tatabs  aBBgrAnwi  a  fiamgi|l<aidl4tefi 
Aae^tfyeh  ibis  €oart  ought  Mot  ts  Uk^MWt^.'fiJDk^jfiA^ 
cipfe  Ttpda  wUeb  tbe  Adminkf  Court  mfBi  ib  ifaa'iaaiaai 
dtibd,  baa  been  rteaguM  by  thit  O^ttt  ikMiONM^n^ 
mObfoV^fbbfcis  a  atvo9g4HilhgiityiB.tUKWMioNHa4ciMin 
[AbAtyrfi  J.  Ii> that  «asa  dM  plaintigaaaa  Ba^NiBfjJhiBbfaa^'^ 
kwfMiy  j^seotad  <rf^  aBd  entitied^  to.  tbe  ibB«a?  aaibI<llA' 
MiuitM,  WbO'WaaaJMrMBsl^t.actaa^iB^brl^ 
tMk  AeBi  out  ^f  hia  poeaeflriom    fbat^  U  B^^eiy  mtitmi 
caaBfrtef4bepreaeBt.    Auf^  J4  itaadiilMgBnbdkle  4t»4A* 
mpMcfv  *al  tfaeie  tbe  individuals,  aoed  ibr  Bwa  ibMa  W' 
tbBlbHooribeaot  done;  but  if  5bf»Miacr'#  eaM<«f  li  hlB^ 
Uteae  iBdMduali  had  redeemed  ibainarfvlB  Mminkmitfhf 
ikt  iet  of  eseaping.]    The  nrfK^  nMita  of  the  eaaa  Biigr' 
bo  Mht  to  depend  upon  Aatquestiou,  whether  ih^imm 
or  ware  not  alavea  at  the  time  of  their  reeeprtM  ani  daM 
tentieBby  Che  deftndants.    [JBeaf,  J.  1  thoaM^  be  gM  to 
know  whether,  if  6ir  George  Cockbum  had  forced  ^beae 
(«}3B.ftA.5fiS.     '(»}Lofft.l«   HfhSnTr.toLxx.  p.i.0.Cr 


UaMtffiftynMdfartelj  Ae  object  of  nquiffjr,  vMdk  aialM  « 
W7fi*itaki>diffemlee.?l  Hm  cmo  laal  likKbd  t^  6Ke»<' 
liUkm\m^qMm$  tie  dislaacdoa  iKMcMteiMitd  fori  apd* 
if  til^iiffUe' to  4be  pnaoot  io  drnt  respect^  luidl  ao  Anrtlmit 
li»:itUi>o:taae#'€it«d»  Ao  portMSMdnngoompoiittttieiiir^ra^ 
iMbk  tfBi#irfr  Realleged  kgorji^  m  iho  acftoal  pvoeoeiN^ 
oiidib  dbvcr- tnido}  but  (h»  preseol  phinliff  «m»  not'S^^. 
tWfelOTe»lwbUeloi«ed  to  tim  for  many  yeM.  Tbit  dis* 
t^wUwuntito  leoagmted  b  Samerwefs  oaae^-^Uow  i(  ^otf. 
a|lAiitf|oAdMlitb^  qoottiqM  iVM.  000^  not  of  tbt  alavo- trode^ 
b§llfofiidUVely»  Midtfaolitfwaoooiitraiylo  tbt  priwaptM  of 
thb  hwlefpMaglami,  duit  •kveiy  abouM  aoBt  tbM%  eico|^ 
io^4|iftioU  OM  of  viUeiiwgo*  {Abs^Jw  AvitMawoa^io^ 
aihyijnCcmidiy  iioC»  exc^  in  tboao^cw^  in  l^..oUi. 
ItiRffiibom  ^^mtm  hM  iafOMdog^  imd.  tbew  iMpKMM> 
b^dMwtltt^^  iHf^ngiibh  betMen  tbn  twa  appeMaliovt.  It 
mwikobo.idlwtttdi.  thoieforei  that  ti^mrf,  6i€epUog.lhat< 
flipo^^^it  joit^  attodad  to,  and  •addcb^  is  aati.  bi4q>i^ 
<dltpl4lo»  ^aoMl  ^t  io  Ibis  country.  Mf^fi^iyr^fti^  iH'- 
t||jai<^|^  KMey  ditaa  a  detemiiialioBi.  ofi  LorACbaii^tfaq 
JlkrtMitgimii  m  Simd^  v.  B^mg  {c^  in  wbioh,tiiafe>  bud> 
4(Hl!a'9l84bfr.bited  ^oiplo  itpon  wbteb  all  •tho  other  JiQlgaa* 
Ipd  mM«  Md*  wbero  be  aaidy  ''As  soon,  aa  a  awn-iNila 
foQ^ou  E^gktk  gnaupd,  be  is  ftoe;  a*  negiio  nyiy  maiiMM 
a»' ilCflm  liflNMt  bis  master  for  ill  osage^  and  najtbuve  0 , 
b^dboBs^oipipsif  ^PMtraiaed  of  bis  liberty,^'-  ^  Tbe~dis|iiiotiofl^ 
tberafbio^  is4bi#^  -tbaias  sbivefy  cannot  exist  m  tbiscoilirtrj^« 
^pt«(jf  fiaODot  bave  any  reoMdy,  either  to*  reiK>fer  posr 
of  tbe  peisoa  wbo  nay  be  the*  sulgect  'oC  m^/nkyp 


(a)  Lotft  1/  Ha.  $t.n.  M.1X.         (10  t  ^slk.  66S. 
P.1.8.C*  {c)Ch$nouy,E^T^im, 


^-«^v«^      ddf,  nor  for  dieiigiirjr  dMe  Utti  bjr  the-inl^ifig6iMldt^6FW 
^^^      ipterait  in  that pmoa ;  but  in  re^eel  of  sHApNjpUtj^li 

CocaikniL  ^odier  odfrnti^,  where  slavery  may  exia^  h^  hH'Umikii 
IB  th0/COttiti  of  lUa  country.  {BM,  J.  Is  fii(M''&tffiM!l^ 
tD be  fenad  aore  ^n  one  solttafy  case  in ytWS^'itiliili^ 
weva  ef er  recoirered  for  a  negro  slave^  BtOii  ▼.  F^nmjfX^l 
and  n  <faat  case^  are  not  slaves  put  npon  ifhe  mtUP  tiVif 
aiSDif^ttkieli  are  in  ^another  case  of  Ghtymes  ir/SlliteVfitt 
Can  we  recme  sndi  a  due  as  that,  as  a  legal  aStlftStflUTOvtY 
Tte  cases  eiled  by  Mr.  Hargrave  were  neriif  SSbilffiSI 
It  is  dear,  even  in  this  countiy,  so  ftr  as'fte'^'^tfHfe^W 
riaveiy  is  concerned  and  recognised  with '  reg^Ht^tq^VK 
Bf«rM  mlonia]  settlements,  asweUil^  ibe  pb^dbdTtBfil^ 
selves^  tfiat  an  action  will  fie,  efflibr  for  the  recc^ef^  9t^ 
.  plantation  itsdf,  or  <^  the  shves  upbn  it.  AnpBiXl^ii^ 
be  brought  here  upon  a  contract  for  4li^  pfin  oT  Vim 
npona  plantation  in  any  oT  tiie  WesthOml^i^^W 
cMstandy  conveyed  by  deed  in  Hia  cotivii^,  ^S^^tBifVJtt 
as  pmperty  by  deed  and  delivery.  Ttn^^fk^W^'^^t^ 
vereri  in  the  Courts  here,  because  theiaw  d6&  IMTily  fnfif 
tiie  exercise  of  slavery  in  tiie  BriHsh  vei&tMkS^  4$^\ll^, 
but  tiiat  no  Britbh  sulvect  shall  engage^  hi  tif^^tfllfe  8^t^ 
skve  trader  so  ffaat  daveiy  is  not  demed  tbidtit^flS  tfW 
^MnghMJ  Indeed,  if  die  ffeie  Iiid^  ^Utsiff  "^8^ 
protected  in  the  ^lercise  sitid  enjoymeotf  of^tt 
of  property,  and  entitled  to  recover  in  thrs  coyi 
fertbepriee,  orlte  an  ittfury  ijone  tiiereto,  lhey^6&]^^L 
plidedl  in  a  very  Asadvaatageous  and  alarming  '^fil^USliC 
Upon  this  'point  the  case  referred  to  by  the  Court,  ^^f  Mi^ 
ir.  Pemnf,  is  wortiiy  observation.  [Beal,  J.  That  case  W^ 
never  decided.  All,  that  it  affords  is  the  mere  eztra-Jui&i^ 
Return  of  a  Judge.  It  appeara  that  die  roH  was  ooty 
narked  with  the  words  ^*  ulterfus  consilidm.''  But,  ind^ 
pendendy  of  that,  it  has  been  more  than  once  over-r^le^ 
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%  f»Hl|9«^iient  GMia.3  -It  b  not  citod  m  a  direct  authbrify       i^^ 
YifKii^M^cb  the  Coort  ctii  act,  but  to  shew  the  dittiBctiM      '"'^"'^'^ 
|»et|V9ai|  Minmty  in  Enght»d,  and  slavary  in  the  ffett  InikL  v. 

'ilJ9ioc^«tatentwitli  the  law^  ttMitaman  thooM  be  b  tt  *<>>ch>^*^ 
eUte  of  alavaryhere^  but  it  is  not  inconsistent  tritb  tte 
•inuniciiial  lawa  of  the  colonies  that  be  sboold  be  a  shvb 
tfiere.  S9menei*s  case^  tberefom,  is  (Ks^nct  lirom  the  pre-> 
f^n^  and  doeavot  affeet  it^  IBesi,  J.  The  only  distinction 
fe  thii^  that  there  the  negro  had  been  brongbt  to£nglaiii 
i>ybis  master;  here  the  n^roes  had  only  a^t  their  ieet 
<ii|ion' die  deck  of  an  JEng/uA' man  of  war;  is  there  anjr 
^ttbetanlial  diflferenee?  Are  not  the  rights  obtained  by 
<lkpf»  people  by  going  on  board  an  Engtkk  vessel,  the 
«9mo  as  if  they  had  actualiy  landed  cnE^lUh  ground  ?3 
The^e  is  a  great  difference  between  manumission  in  thil 
icQuotry  and  in  others.  That  is  particularly  observed  in 
'K.ct9ie  f^  Bojfcott  <a),  and  indeed,  if  no  such  differtoc^ 
^|s^jj|.  tbOiJSi^'ll^  cokuHes  could  not  possibly  be  protected 
^r.  m^lpifteit  If  .the  position  lailt  snggeated  by  the  Court 
/can  Ife.fiipported*,  theiifif  a  sbiy  be  taken  on  the  high  seal 
yitb .  slaves  on;  board,  as  ^i  the  case  of  Madraza  W 
'WilUj^ib^  the^mpti^^t  |he  slates  set  their  fopt  upon  ih^  deck 
^f  ,tl9^  ^iviptoi'f  vessel^  tbe^  are  rodeenied,  and  become  fre^ 
^eOf  Hot  no  such  result  can  follow,  because  the  act  df  seiMf 
^^s^i{^^and  of  trsosfepn|(i{be  sbvrn  ftm  it>  is  a  tortipnl^^ 
4^nd  ili^gSil  f  ct«  \(  inanttmission  could .  be  thus  ^ected,  •  tb^ 
colonies  must  instantly  be  ruined,  because  aU  the  slaves  wouhj( 
f^etrt  as  speedily  as  possible,  would  be  received  on  Jt»o^d  €ff' 
J^^^^A  yesselsi  and  would  so  become  free  n;en.  £AQlf^ 
I^Ufi/  J^^^f^fi  ^',^,f^coU  was  the  case  of  a  person,  heioft  n 
^la^e,  entering  into  h  contract  as  if  he  had  been  a  free  man, 
y}^  s^rve.ifi  this  countiy  for  a  limited  space  of  time;- and 
therefore  does  not  bear  upon  the  present  case.]  It  is  not 
quoted  as  an  authority  in  point,  but  as  an  answer  to  the  sOgn 
gestton  that  the  moment  a  slave  treads  the  deck  of  a  Britiik 
vessel  he  becomes  free.    \^Be$t,  J.  I  did  not  quite  go  that 
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1828.  le^th,  oor  u  it  neoefuuytp  do,  sa  Suppose  the  Mp 
^!^j^y^  in  tW«  case  to  liave  1)^60  in  the  waters  of  JjVbridi^'mea  'n 
•  .)«,'  slavp  do  board  bervwould  have  beep  in  ^e^sanie  sitnimi 
^"^^  as  1^  op  the  land,  imd  aD  the  lawa  of  JRbri(fti  woulit ^a^ 
Doth  to  the  ship  and  to  the  slqnre;  but  When  'tfae'slap  ts 
on  the  high  seas,  or  off  Cumberland  |dand,  she^iA  k  (itibcit 
in  England,  at  least  she  is  not  iaHofida,  aiid^lA\^ 
hi9iB  of  England  attach  to  her,  and  to  all  ttAr'^i/ir'liii 
board  of  hen— Boyfey.  J*  The  plaintiir  caifal^^K^ld^ 
any  <^  the  counts  in  this  declaration^  ei^eptP^  ISp^rai^ 
bearing  the  slaves.  Npw,  in  order  to.  dupp<3^  tt&t^i(irait4 
it  must  appear  that  the  defendants  harboured  tfiem;  Uab^Mu|t 
them  to  be  die  plaintiff's  slaves ;  but  all  diat  the  case'^yit)^ 
that  the  pluntiff  told  the  defendants  that  the  slavea  W^tii^ 
is  that  sufficient  ?  Must  they  not  know  die  Suet  of  tbiSr^iwii 
knowledge  m  order  to  render  them  liable  aiiAer  dlisiMbiitf!] 
Upon  the  authority  of  Blake  v.  Ltnynia^  wbidt  2f  dtt^^ 
in  pomt,  the  knowledge  of  the  defeadKDtl  het^/kWflklU|t 
to  snstaiii  the  second  and  third  cottn«l<  ThcW^fWHatfi 
diat  an  action  will. lie  for-  continuing  to  empUy^ttfe  ildr^iul 
of  iinother  aiiter  notice,  th^ogb  the  pemctalo  Mltti^iogftc) 
employ  the  servant  4i<l  not  procmte  him  ,lp  l^Wbtf  daiBilS 
or  iroow  whcp  be  employed  bim  tbiit.  be  viM  ;«iiti4BrMttit'dF 
another.  Thecaseof  Smi^  v.Geif/d(fiVd<W6ol'4^^ 
principt^upoD  which  this  action  m#y  be  m^ioAMt'^^lt^ 
was  an  action  of  trover  for  several  articler  of  iM|^^;^ib^ 
among  die  rest  a  negro.  There  vha  a  veidlBt  fbrttttfOMM 
•  tiff;  withAparate  dami^es  for  each,  indoding'SORWrtllil 
segro;  and  after  ai^gument  on  a  motion  inunMoTjA^ 
ment,  the  Court  held  tbat  Hover  did  not  lie  fbff<fW%!gMb 
Mr.  HetKgraaie,  in  his  ai^umeat  onSoin^rMf^e  eas^,  kcMl^ 
to  this  decision,  and  says^  **  If  in  this  case  tktt  ate^iWIby 
Ibr a negroin Ex^land^  the  judgment  in  il  is a'dii^etiodl^ 
tradiction  to  the  case  of  Gelly  Y.Cleoe(fi).  But  rttH 
inclined  to  think  that  m  this,  as  welt  as  in  the  fe^mm^aMk 
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of^trpTeTi^  tbc^^^groes  for  which  the  actons  were  brought^ 
we^  not  in  EngtanA,  and  that  in  ail  of  th^m  the  questioa 
vajy  nc^t  oi|  the  lawfulness  4>f  having  negro  ^lav)^  in  £//|^ 
land^  but  merely  whether  'trover  was  the  proper  form  cyf 
liic(«oi|,forte<^vQriii^  the  value  of  a  negro  unlawfully  detain- 
ed, ff^^pi'  tbe  o^ev-in  Am$rica[<x  India.  The  things  for 
^^id^  troye/  in  general  lies  are  those  in  which  the  owner  l^a^ 
fff^  ab^luj^  j^fopectyi  without  limitation  in  the  use  of  |hem| 
ii^)^/in^  t^jl^ma^ter'n  power  over  the  slave  doth  not  extend  tQ 
l|J9j5^e,^l^l^9nsequ^ntly  the  master's  property  in  the  jlav^ 
^.  ^-!!^^  J^^  qualified  and  lioodted.  Supposing  there* 
^'^^.^ca^ea.qf  Urpver  to  have  been  determined  on,  thi^ 
fl|^;^<jt]i^^^^. will  not  insist  upon  any  present  benefit  from 
^gi^^.firgyineat,  though  the  last  of  them^  if  it  will  beac 
m^29:^^<gml  infer^noe^  is  certainly  an  authority  against  silver]! 
m^J^fll^^d^y  j^Th^re  is  a  main  distinction  between  that  casf 
y^^f^^^  Jawtp'be  met  with  on  the  suluect  of  slaves^, 
iHigif^.W|{iejt^jthe  property  was  taken  in  England,  or  in  a 
l^ll^j^^^^glpl^e^ where  alavery  exists,  and  is  allowed  by 
Iv^r^Jf  ttj^  hej^  spund.distinction^  there  seems  to  be'na 
f >¥!!!!%  ^(f^iPr^^?^  action^  because  as  neutral  states^  and 
I^^HsiieAI^Hf ^^^  .^°f^  Briiish  subjects  resident  in  n^jiral 
fW%i>fe!^/?U*^|!h^  to  have  their  property  respected  by 
]^^fl)|gertA|,^awe» ;  this  plaintiff  is  entided  to  cqme  'mi9^ 
jBfi^i^^^^  of  jujticei  ^nd  claim  redress  for  an  injury  di^f^ 
^Wffl^^yii^^'  ^y  ^^r  in  respect  of  which  an  actioajnW 
t)^ji{^n|^iiied^t  all.  If  the  property  thus  detained/ h|4t 
b^fif^fol^apy*  other  kind^  and  nature,  there  is  no  doubt  tfMt 
|^v§Dtv»n>H9oiiM  ^ve  been  maintainable;  and  why  are  Mfi 
^ii(a$.4o  be  pvotectcyd  as  property  here,  being  legal  pr^jperff 
inihe^pla^  where  they  were  detained?  If  such  an  actioii  asr 
the  present  is  asaintaiiiable  io  respect  of  a  servant,  oc  an> 
apprentice,  which  it  b ;  why  should  it  not  lie  for  a  alave  t 
An  apprentice  is  quodammodo  a  slave.  [BesI,  J.  Thai  J» 
for  one,  can  never  be  brought  to  admit :  I  cannot  imagine 
any  two  things  more  widely  or  essentially  distinct]  The  ap- 
prentice surrenders  himself  to  the  will  and  pleasure  of  his 
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^Uiiiiii.    ^^^^  ift-Hareir  belbhging  td  i  iieutAn^i^^^?^^ 

IfMn^'  kind  of  |)ropeity  belofigiti^  to  1fie^^s£QS?t^r  ?s&te 
^y  whoae  laws  slarcry  is  allowed^  xht  (fifitbreti^Kfem  lo^ 
!pope« 

'/  SertiSf  contri.  The  plaintiff  cannot  recover  agfliiisS  eim^r 
of  tile  defendants,  although  their  cases  are  in  'some  im- 
^tant' particulars  very  distinct  from  each  otberT  That^a»* 
liifctldQ  however  it  is  not  necessary  to  enforc^/b^adi^i^whSe 
'fhe -serrate  defence  of  each  defendant  tnay  !Ji  V^telf lifj&>ii 
4!h6*liarticidar  (acts  applicable  to  them  r^^e^Ui^ljfi^'tK^ 
Jmve*  jirnit  and  eomaon  answer  to  ihts'aciW^Uj^p'iNb 
^^ral  principles  of  EnglUh  law.  It  Iciii^'ciM^^Ml^'^t 
thaw  is  no  ground  for  chai^gin^  ^Ui  <yr  tii«*&el^8^  ^ 
trnking  away  the  phdntiffV  sts^es^  th^' lWtt'^»,'\lilH^lJtl 
ilRit  wasddne  by  them  Sndividui^ny  and  c6Ile^i^^0. 
fdclly  legal.  lliey^ildt^scM  k  pr^cbtnditibft''C</%^!flfiS- 
teitamtf  df  im^rrea/ with  whieii  (Country  Gridf'iif&aliWk 
fhita  at  war^  intitlpg  thetifi^  to  deseit>  \tiW^  ^S^Mi"^ 
Mlyesty^s  service;  'That  proclaihadM  #ks^&o^iMiiiUI^^ 
ihemYor  the  purpofc  of  SveAehihg  the  \6it^  blT  i^'^iA^^ 
ahd  addifTg  to  the  stfettgth  of  those  engaged  idH^f  WgkhMt 
4heti«.  Bot  it  was  not  addressed  to  die  slave  pbp&UiOdb;'^ 
^a^^ted  at  a  distance  of  40D  miles  from  the  jiU'c^  Wm 
•die  desertion  of  these  slaves  took  place;  bht  a  cli|J]^W1t 
>Hr  i«!^n  li^pon  Atiielia  Island,  whether  by  the^^  sl&S^,  'jk 
htot,  does  not  appear,  but  certainly  within*  a  iiiMb''iJf*nie 
'fVfothtlff's  plsnution.  Whether  it  was  in  cofas6ijjtt@ii(fe"lif 
'^bg  this  proclamation^  that  thesfe  unfortunMie'^jjenlbb 
^6d>  ttbm  then*  master,  and  sought  a  reftige 'bo^boiird'''a 
'SrUhhmeXi  of  war,  does  not  M^ilb  cei^tamty  ttj^Jx^r  J'^bhHt 
kffldar  Aiit  they  Came  thither  without  the  knowledge 'i>f^kU 
op«ratto&  of  eJcber  of  the  defetkdants.  Having  arkWc^^tli^ 
^re  received  on  board  the  fleet|  and  entered  as  refogees  from 


»{•▼«  <i*J  cooae  ei^ber.  fron^  tbe  river,  or  <h«hwlwof..>fce 
.wkSf'JohnX  in  EaU  Florida.  It  w  alto  fifumd  Jqf  t))? 
case«  that  tbey  all  apoke  Ef^lM,  though  undoubtedly  ibat 
eoostitures  rather  a  fact  for  the  Jury,  than  an  argument  to 
^ifiP^mfr  i^^}^^  '*'*^  ^®  plaintiff,  in  his  interyiaw.witb 
^^,j[  G.  Coc^^rii,  after  he  had  presented. a  niemoruiJt  i)^' 
Q^liredi^  be,  cjpne?  He  clainu  the 'slaves  as  his  propert^^  ( > if 
jJf^f^mer^.jOalied  claim.  He  is  told  that  Jie  iiiay  see  Xbf 
ffjj^ff^i  w4  Vse.aqy  ai^fuments  and  persoasioos  ho  .c^us^^.tt^ 
,kiH^Mc^;  jjii^pi  tp  itturn*  That  was  &  perfectly  legal  aid.pn^ 
^jP^r  ..c^pr^  for  Sir  <?•  Cockbum  to  pursue,  and  waa  irfl  Ifaal 
^€(»co«flfi  {uixe.  been  justified  in  doing,  or  suffetiog  to  bb  dona^ 
jff^')P  J?Mp^  ^^^'  ^®  tham^  and  does  endeavour  to  permadr 
r^e^^j^  l^tuirii,  butp  as  jnight  be  expee^j  without  soMmsw 
-%^.^&^^'^J^>^'''^^'^^>  4i«^fb9  ptoint^  did  not^Qint  pr^ 
^^^  ji^itH  any  means  of  cai;i7a9g  ba^  the  slaves;  which  b^ 
^<j|^fj|jg|^t^tP^ii^Te  donc^and  wbiqh  it  must  he  assumed  be  ne^ 
'J^f'Hii  M^>4?f  because  xhe  cas^  doer  not  6nA  the  facU  Th^* 
J^^iJIfffifi^'^to  retvni;  bad  tbey  a  fight  ta  refuse?  Un^ 
^^j^t^edjlgf  If^  had.  The  plaintiff  then  applies  tto  Sar" 
]&:i(^4^l^^'^  to  compel  them  to  return.  He  reihisaa  t^  4t^ 
jf>»  f^ijigr  ^  that  they  were  free  agents,  and  might  do  .m 
they^pljeased ;  be  could  not  force  them  back.**  Was  this  tbe^ 
^pfpper  jftnswerji  and  was  be  justified  in  his  refusal?  WouM' 
j(ie  havQ  bpej>  justified  in  eorapiying  with  ike  requesl? 
(j)lear)yJK>|U  He  had  no  power  lo  enforce  the  reiiir»oC 
.^le^ft.men^.tPsEavery;  he  had  no  autkoriiy  to  furnish  tbenr 
\^Kh  ttiem^ans  of  returning,  even  if  tbey  had  beenwiUim; 
»y^\fi?^'^  Jia^  po  figbi  to  lay  a  finger  upon  any  one  of  tbel|r 
,|<}jjmq^i|i)i^^  ^iUcbLaaact  would  have  bean  an  assault,  ^p 
Jl^Ht^d^Eb^^^  bave.been  answerable  in  aCoujRt  oflaw*' 
vTlfF-^sV^il^  W^  jl^  to  do  with  iji^  i  C^U  bo.tbfpiiii  t^aa 
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18§3.  overboard,  to  {jeruib  hi  ike  waves?  For  id tbatbngtlicte 
argament  on  the  other  side  most  go,  if  it  is  to beeBtedaiQcil 
at  aR.  ^'Btit  not  to  reason  farther  upon  the  £i^^  tibfiiifse«l 
CbcBRANB.  ease  has  been  decided  in  poiat  of  law  b;  dttt  of  t&NRcrsfattlha 
negro  (a).  Many  of  the  propositions  advanced,  on  tbe  o/lmr 
side' may  be  admitted  without  in  the  least  affeeting  Slue  ieal 
question  before  the  Court.  It  may  be  .admitted -'lAatita 
BfiiUh  Imbjeet  may  possess  a  plantatioB  in  oot^iodshf 
British  tolojoks,  and  have  a  legal  property  id*  daibsi  ttjiis^ 
or't^t  he  niay  possess  a  plantation  in  SpdniiktJhmrwi^ 
>^lfere  stavery  is  tolerated  by  law,  and  bate  a  hgd^ifphtf 
ifl'i^s^fbere.  What  are  the  principles  resoltii^^m^tha 
fitiWeioiis  cases  quoted  on  the  part  of  the  fhAoM  offlm 
te^tflkss  o£  cases  consbts  of  those  in  the  ^idiisalqiOote^ 
iie'Fckund,  the  Donna  Marianna,  tii&  DimiaJ^uii^^ 
AMeJke.  What  Ms  the  principle  to  be  a^aflMl  indk 
dieise?  That  the  courts  of  thb  country  will  'res^fo^cip 
ptop^  of  foreigners  en^ged  in  thd  stave  tMd«4Jllikir#i|iiat 
tmle  is  tolerated  by  the  laws  ^  thefr  'joM^'^ttMy^tlM 
n  the  resuh  of  all  those  decidiond;  ^  tbttt '^didjik  ^  iMk 
it  is  described  and  kid  down  to  \a^  by  Mv.<fti|ttoIfiM(^in 
\m  elaborate  judgment  in  the  cane  o#  MadMm%  Wi^a^ 
in  which  all  those  cases  were  minotely  otvtstigHttid|i^wi- 
(fiidered.  But  that  last  case  is  noauthoiitif  to^'fDitvn&tfce 
present;  they  are  perfectly  distingui$hri>le^  atid  -to  tt^ivie)^ 
important  particular ;  here  the  illaves  had  ^seitsA  (Nm4liair 
master  without  the  knowledge  of  tbe  part^  in  WhoSO>p0IMi- 
sion  tiiey  were  subsequently  found;  dme  n  adMttf  J^otfitiie 
aggression  was  committed  by  a  British  upon  a-:^|piilMiMb- 
ject,  who  was  lawfully  employed  under  ^eaneCioiS'iorA 
own  government  b  the  proaeeittion  of  the  8l4vtt'tHMk»;«MlMl 
upon  that  ground  the  Court  were  of  opinieii  Aat^lb^Jfttlitttt 
was  maintainable.  If  the  vessel;  inf  wfaidl>  ibeM  AuM 
sodght  refuge,  had  been  at  that  time  locally  attaltc^wMAi 
the  Hmits  of  the  state  of  l^aU  Fbriia,  thd  dwef  m^^«4ia¥a 
(«)  LofiH.  1.    Ho.  St.  Tr.  Td.  zx.  p.  1.  (0  5  B.  &  A.  S53. 
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attodifooiadbt  o«r  4  diffm»t  ^f^liiig|.'Okil  di?  fiicl/ia  Mt       IM84 

Ms«pQ|i|]te.Ugli  fdia;  ^  MieWM  inthio  .the wnltn of . «ii  '^Irf'** 
kbitd7tweitiI)F  oaptarad  ftom  ^merjoa;  Md*  tlM«f«fo  «bA 
iHli^^loiftU  iDtanU  'Mri  purposes^  the  nam  it  1I19  JBi«fif4 
iott;.iM'-jife«n  wMin  the  jwtadkttteof  Qf«ir.JB«^ 
imdiFsitidtia^^he  epemtMii^l  her'lawd^^  ^The  gytals  aiMl^owr 
prifthtaairr  acgunmit  tterefore  it^  thai  the  «aioiMQ#  thai» 
faii#terb«4  sat  /Mt*  iipM  the  deck  t>f  it*  J3n^  ?eft^«w 
4Dfci«nltaAeiadeAd  eo  -prolecled^  ^hey  had-  aofvired  ^  dM 
^^li(M»^dfK^il<8^'  4ttachH«  to  the  ahprea  of  GttatM* 
#dmnHAslf(;r<bay<wem'redaaiied  from  Bimtrj,  aadhadiNN 
fiffibe  Gieiin^;  «diiej»  wave  from  that  inataut  •  joram  auofPiii# 
^(iBNwiBrtiiM  ti^  aft  the  temediea  affoidQd4>74ha  fcivm^ 
M^^fkmd^Jmi  vtoMtot  of  iiviuy  or  of  coristraiiit  that  might 
faml  fcmo.  mjiclirf  410  4iaa»*  The  next  «laae  of  oiaea 
ftotailyi^thfeaiheritaA^afe  jthove  cited  byMr*  fl^orgmw^ 
iOflmiaf|pi(tMt*  W  Ibi^  'of  ^Swame^  the  negro.  Some  ob« 
Mty^jtimeiiffiada^  ^i49fd  Monoid  in  that  caae  will  eata* 
MiA^thiaiMwitioi^  the!  if  «  ilave  escajpes  from  any  place 
mh^Mtllmmffib  iMfdi  and  sets  his  foot  upon  a  soil.wher^ 
Omei^ti  pnAibltedi  hie  ia^  from  that  moment  free.  His 
-&0fdshipti«)aa!iiidead  at  one  lime  alarmed  at  the  ^eiy  exten* 
airenoonaeqaeneea  of  such  a  pioposition;  for  he  aajfs^ 
^  mjgJM^  not  a  dave  as  veil  be  freed  by  going  out  of  Virpniu 
^Ofthemyaceot  ooontiy,  where  there  are  no  shmes,  if  change 
4on.t»lace  of  contrary  custom' was  suflkient?"  His  Lord* 
ahtti^  however,  eventually  brot^hthis  mind  to  the  condoiion 
silopled'  by 'the  rest  of  die  Court.  \Bayly,  J.  In  that  case 
lUeial^ire.waa^brongbt  into  England  by  his  master,  with  his 
ORro,cMsent#}'  Tbpt  was  the  £M:t,  and  that  constitutes  the 
disi^nGtita:bctine#n  than  case  and  the  pvesent;  the  slave  had 
come  into  thk  county  williiq;ly«  and  having  refused  to  re- 
Afff^u  or  to  obe^.his  master's  commands,  he  had  carried  him 
^lobe  |MAon  board  .a  vessel  for  the  purpose  of  removing  him 
tQ  sell  him  as  a  slave ;  and,  under  those  circumstances,  a 


J8MU        vrit  of  habw  cf>rpu8  yjras  mPYf4.  fr>r Wj  >.9»J«fffl!4td  *fWlt 
^^^^^      JfHariffietd  also  alludet  to  tbif  dnfUiDf^qcietf  Jo^^Ji^gfio^, 

Cp^^jiaib^    Ij^^  jj  j.jgjj^  jQ  dctaia  the  sl^ve  for  tbe  seodiog  pf  j^qt^.offti; 
to  be  Bold  ip  Jamaica  f    Iq  five  or  afix  cases  x>f  tfi^.nalivf' 
^  )iav'e  I^nown  it  to  bci  accominodaied  between  tbe.  p^rti^tf 
o^  its  first  coming  before  me.  I  strongly  recatnpDfi^^r^^ 
here :  but  if  the  parties  will  have  it  d^id^y  yf^  wmfi^^H: 
our.ppinioo.    Compassion  will,  not  on  the.Que^.^iim4ipnqf^ 
inconvenience  on  the  other,  be  to  decide,  but  tbe.t|)|i^^,4i;^. 
\^hich  the  difficulty  will  be  principally  firon  tb^  incQQV^|i|« 
ence  on  both  sides.    Contract  for  sale  of  a  slave  is  gfi^ 
\iere;  ibe.  sale  is  a  matter  to  which  the  law  pccjpiirlcr.Wl^ 
leadily  attaches,  and  will  maintain  the  frice.  ecopr^g,  ,f{f, 
Sgreement.    But  here  the  person  of  the  .slate«  hiqi)|e|^f  ^, 
immediately  the  object  of  inquiry,  which  makes «. very, my 
terial  difference.    The. now  question  i^  whether  4119 /d^h^ 
nion,  authority,  or  coerciooi  can  be  e^ierdsed  in  .tbvi.ffQWH- 
try  on  aslavci  according  to  thcfu^mmcan.laws,.  Tbf;4i^ 
ciiltyof  adopting  the  relation  without  ndpptifig  it,ii^sJ).4f|l 
consequences  is  indeed  extreme;  and  yet  many.  Qjf  fbff^A. 
consequences  are  absolutely  contrary  to  the  mupiqp^^^fjiKr 
of  England,    We  have  no  authority  to  r^ulatft.thg^  t9B94h) 
t|ons  in  which  law  shall  operate.    On  the  pthfr  han^jfl^gi)^ 
we  think  the  coer<5ive  power  cannot  be  exercised :  ttif^^fjif > 
lilbout  fifty  years  since  the  opinion  gi^^  .  by  j^yr^.^.^  t^^ 
^eatest  qien  of'  their  own,  or  any  tiaies.(sii|ca^|vjbic4]JMh 
pontract  has  been  brought  to  trial  between  the  Uf9fi^f^gjff^ 
slaves);  the  senace  performed  by  the  slaves, withfyify^^pi|g|||\ 
ij  a  cle^r  indication  they  did  not  thii^k  tl^en;^^v(jf^,.gje^f{)gU 
coding  hither.^    His  Lordship  then  goes  9P  t(>.  sfi^^f^fyfj^ 
\hiy  extensive  consequences  the  decisii^i  of  d^t  c?i9ft  i^ygl^f^ 
!l%e  case  of  Smith  v.  Brown  (a)  has  been,,  alliifie^  VfM^dt'ih^ 
pi^nce,  (hough  not  by  name^  beci^usQ  it  ha^b^i^y^^  tlHIIv* 
|iki  action  may  be  maintained  berp  fof  th^  pric^^qf  l|  skvHK 
That  proposition  however  is  much  too  largei  aod  is  not  su{ie> 

(lO  S  Salk.  666^ 
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iMhJ)  bjf^ffrijdt^i^iisev  tvhlefi  was  never  decicledi ;  ttie  judgment 
dfU^tfMlliy'krr^ted  onHiepotinA  that  the  declaration  should 
Hb^^'8v«ltWd  (lAat  it  did  not  avei)  that  the  n^gro^.at  the' 
tMn^dP'th^^ale,  wa£s  zt  Virginia;  and  that  negroes^  by  the    C<M»aAim» 
iMfi  bf  Firgtma^  were   saleable  as   goods  and  chattels*. 
[iBM^'J-*  It  appeared  by  the  declaration,  as  originally  framed/ 
dfef'tbetWMacfion  took  place  \aEngland\  the  Court  saicl 
tH^yiciMM  not  discuss  that  here,  and  leave  was  given  to 
ateliinctt't^tit  St' does  not  appear  that  any  amendment  was' 
e^^rihade/'or' that  the  question  was  ever  decided.]    ^Ifhe 
tftfK^'t^ittkinirig  to  be  noticed  are  Butts  v.  Penny  (a)i  and 
A»MfM  v.Coti2rf(ft^;  of  which  it  is  also  sufficient  to  sa;^^ 
tnfit' they  lire' %i6t  de^isibhsy  and  cannot  be  treated  as  autlio- 
Htfdflfi' '{Bih&'oyd/J.  The  present  declaration  appears  upon 
tlfe^'fte^'of  it  to  be  founded*  not  upon  any  law  of  the 
UpbtAli  bdlonies/  but  upon  the  general  right.]    Undoubt- 
«riiy  4^si!  is  9b  j  hdr  ii  it  found  by  the  case,  as  it  ouglbt  to 
hAV^  Beeti'ntbst  ffistirfclly,'  that  slavery  is  recognized  by  the 
idintbitikf  lavrs  *tfSj^anhh  AmeHca.     Iciest,  f.  Tlie  W 
sihdcbAib^'  ri^ve^y  fa  ri6w.  a  local  law,  lind  the  plaintiff 
fhfendfei^^  wnii  bodnd  ib  sh^w  that  it  prevailed  upon  the  spot 
vJIifete*t1i2s''lnihsa<!tio^  bccurredJj    llie  main  argument  oo 
tt)Ke'pfa|t  of'  thi^  defendants  is,  that  slavery  is  not  a  natural^ 
btiVa'biiiri/ii^^ipal  refation ;  sn  iiastitution  which  is  con6ned  to 
iXtURti^ pUtis,  arid  is  necessarily  dropped  by  the  passage  p( 
thli^  lAivfe 'into  a'country  where  no  such  municipal  relation 
•fAfetk.-  '^Uislroyd,  3J  Lord  Holi,  in  Smith  v.  Brawn  fjc}, 
sei^s^  feaVe  considered,  that  in  an  action  brought  in  JEr^ 
MMi'foP'tiie  j^rice  of  a  slave  sold  in  Virginia,  the  contn^t. 
brih^ "Aladdin  England,  but  the  slave  being  actually  in  fVr- 
gilHal^lAiiett  by  the  municipal  law  the  relation  of  master, 
aikf  ^Ved^fexist,  it  was'  necessary  to  shew  that  slavergfj 
wt^laWfitf  in  the  phceVhere  the  sale  took  place^  and  that 
•b^h  sin  ttvihnfertt  most  be  introduced  intO'  the  declaration; 
Mbwi  if  that  b^  so,  his  observation  goes,  not  only  as  m^ 

(ft)  8  Lev.  tdu    5  Kebie,  785.  ib)  S  Saik.  666. 
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^'^^**'  quuiioa  lis  to  tbfe  «tMi$  ^  opeMHon  sttribotflUm  h^iAA 
^^^  nitlificipalMir  of  toy  ptrtloikr  piacd.  It  B«emi  iD<tti#')tfiif 
CetiakiiTB.  the  iiuioidpftl  right  tm  exist  maly  yMlthcA  itte  inithwUa^ 
vssident  in  the  place  where  it  is  ncogned;  andlfait  ^ihBrii; 
die  master  brings  the  slame^  ev  the  shiie  escapes,  tna  f^kmy 
where  no  such  right  is  recogviaed,  ^dMie  lie  ^efiBiirfaaarhf 
maintained  by  the  master  to  recover  the  posasaaiobLflf vJnn^ 
because  as  the  slave  is  under-  no  ^oUigationi  tgv  telum,  itm 
no  illegal*  act  in  any  tfaird.parsoQ  to  harboWhim/  jdsite  psaii 
vent  him  irom  letoming.]  The  aigamentiipr/tfaeadeMdanlsi 
is  certainly  intended  to.  be  ciuiied  to  fjbat  leng^^d!QihM|^ 
of  the  master  gOes  to  this  exte|it|  and)n<^  fasthfa^ ViiUit  Ui 
tiitty  majfttsinan^  action  hewa  fgr  the  jej^g^iy  oori  i<»siliisriMt 
hie  dave within  the  liniiu.of.a.cai|tttiy;\fa9rtAbe^h4MaMipBfr 
)awa  of  wfakh  shivery  Js  reocgniaed...  ThptjilMilfe|ifGbeiimi 
UaAma  v.  WiUuia\  and  upon  4ia|  gos^i  iUdMmm 
|here«aftheUtabi|.mainlainaUa;  bottbat  islMi.lh(Bi«ash 
here;  for  here  dv&aUvashad^tfayMteiiag^Qn  boMduMOii^iya 
^  ship,  lying  off  .an  J^^gfish^  port,  ceasbd..rloi  beiiabmaa^ 
they  bad  shaken  off  tkat  iMiiouaaml  id0gi)aA«wipditmri«| 
facapiag  fio^  the.  limits  of  th^  stUe  4iy iil^JHr^alfBhihiab 
i^  was  imposed  upon  them^  and  i^d.^beeivn^  fiBae:>flMiL 
Let  Ifae  present  wsa  be  tried  by  the  teal  alfeadgffMBBtei 
by  the  Court:  ConU  ^ir  6.  Cbdtficffi  lega%  bstafivnett 
^iMoe.io  turn  these  individuals  out  4tf  his  ihipy>and  en coimi 
pel  diem  to  return  to  die  plaintiff '4  phmtationj  if  ^leduKl 
done  soy  woul4  not  aiqr  one  of  diem,  wfao  conUtsAaiannls, 
seadL  any  pkce  where  a  BriiiA  oonrt  •f  jostior  wnal  to  be 
ibmid,  bave^been  entitled  to  amintain  an  actinangainil  Umf 
[Baif  J.JSuppo(ie».m  the  attempt  (0  ramoveanfj&jmeiof.tbali 
bftitbn  ac^  -^  die  orders  of  dm^defembatsi^  e  JKnOBlod 
ennaedr  which  bad  ended  in  his  deaths  W9«ild  Uiry  M^.^\m» 
liieenignilty  of  morder  l\  Most  certainly  tbey  vaonbk,  bihat 
been  B-elLead,  diat  freedom  is  b>natind*  right*  (OndimnMa 
^.  .tynrestminablof  that  right  diese  individuals  had  Iohic- 
(a)  3  B./^  A.  a5S« 


aiidire<).lD.tiitir  pmioiis  llum>  Mog  «§  tbty  ime^raa  ireB  br  ^^^^^ 
tbalafit!  •£  mture  u  bj  tl|M>9e  otGrmt  Britmn  fni^  nnd  C«^W»« 
dwifehtdi-qptaedy  the  pcnqa  viio  had  cMtted*  that.-denk 
iHniil  hate  btm  goiltf  o£  mwder*  Look  at  the:  ^omaoe 
fpaameBfiMtk  the  pfopontien  conlakM'fbr.aet  dteedier  ' 
«Mer*rtaU  JcBd  tow  If  ^Q.  CacUrnn  had  exeKmBdvf 
ftarce^««  nesfnint  npoK.diMe  hidividiiak»  aboerjr .  would 
hef^  elated  «  die  Mrjr  last  phce  ioiwUeh:  it 'OK^  or  olif^ 
Idnefettl^^a  boeid  a  JMM unn  of  war>  the  belwatk  iqC 
B^kuk'Vbeity.  Wfaetwo4U  become  of  the  4liMapltw  of 
Ikk  iBtUpki msfj^. if  OM^ery  vere  to  be  tolerated  tfaerei 
liQafthemUbeoimeAf  ihefpiritof  BrUkh  wemM,*  U  ihff 
int^tUk^hemmtlA  the^tneiaef .  of  acts  «f  oppieaMR  cooh 
mtlad^uyieifilheiipettoiv'  ef  thehn|eIkiiMBlijcota:?  If  it  ■! 
tBtfihfe  eonhvtfabige  itid  mpprAmmMM Si^khmmtilm/t 
daetiyMileiiieiiftttitodh^^awa  r  ihiIi j> '  and  oat  diw  aim 
8^itnMM>A0ieipHA]rntp|erdile  to^lheai^lhaCi  it  ehoiihl 
fiati^Ieo^ftoeMibtlidn  8hq>sr  of  war;  eterf  one  of  whkh\ai. 
fjini^wiihi^fm^lmSy^'ml.a^  bjr/tfaa 

•knbislw^«itt*flretholedby;1fae  «merig^  IliecaaeoC 
SimMe^i  AtyaattK^^  whkh  has  alee  <beea  4ditad^  hae  net 
hmlogjiivl^teytto  to.:tiKl'|ii^8eDt  It  annt  be  coaoeded  oe 
tbefcaiiAdrit]^.'ef  fiMr  ^  Xlri^it(S),  that  in  order  »t»  sue- 
4aio?tfaia^aati9ii  it  is. not  neoessaryto  aAaotdie defenden^ 
Wdi'>4»RinokrihtiOsHled9e;  it  is  certainly  sufficient-  if  they 
Ikseriiaifaporedlhephintiff's  slates  after  notice  the*  they 
wfemlHirwitlRiut'persoDailuiowledgeof  the  fcct.  ^yant^ 
tiagi  ako^  iwhat  is  not;  eapffessiy  foimd  by  the>  ease^.  that 
lia^iy  ie«eeepQsed  by  the  mankind  hw  of  jBotf  lF/hfU% 
bttR^ii  these  vidhMai^.wsse  not  enticed  by  tbe  defendsnM^ 
bW  cane'  to^diem  ^dontarily  as  refugees,  and  were  reosseed 
as  refiifdesy  end  not  as  slsTvesy  it  may  be  eaMy  contended 
thht  ffttilber  of  die  defendants  has  committed  any  act  fair 
wUeh  hefis  liriUe  teaaswer4o  the  present  actiMu  ^Bjoofr, 
(«)  t  H.  BL  513.  (It>^  V.  R.  Sf  1. 


*^*^       liiqftWBsi  a«l4riBa*Mfy  A^mfd^^  l)l^f«rtsfewyb'sdl*» 

fi«««M«n    5iirA(f««<*»ni  hiwaelf  to  traffel  fort^.n^Ww  ,!»  p^ 

I^^ff^o^to  i9e4hat  his.duty,  as  the  .comawf^^flf  !!2W9 
j^tif^  e^piJljr  precbded  him  from  podeitfd^i^ 
i^pi^k  bimaelf^  and  from  empbyiog  a^  <^'  ^^vQJ^nAW^VlMJ 
Thai.  i«  indeed  a  xety  strong  :and  mateiial  8fgiff;;|^|^j^[^ 
p]^imii(  -ft  memorial  avecred  that  the  refugee^  jgefg  ^iff^ft^^ 
ji^t  there  was.  no  other  evidence  of  the  Uf^  ^$8R^o9ffif 
appeal?  to  be  assumed  by  Sir  A.  X  Coehrii^il^ytif^,^^^ 
G^CojQkbwrn.-  [JBbf^.J.  I  Uiink  that  let^  pif^|]^(<^ 
HPQR  ^  onlj  pKopcf  ground.  SirX  /.,CfH#fjlfff  „^^ 
*'  these  people  are  coma  to  rec^ve  protecticm  from  i^|.j((|| 
wecannolt  send  them  baek  agun  without  the  authori^of 
government.''].  Ther  dtfendanU.  therefore  b«ve^af;|ec^^j^gl^^ 
put  boDsk  fide^  an4.  there  are  many  case^.  ^  .^^I^^^^^Jg^ 
SODS  m  an  offioal  capacity,  .Qctin|;  boqi  fi^^  f|GPb9PJnfff 
sponsible  Sow  the  con^quences  of  their  K^^u,^^^88iJk 
JohMtone^a),  and  the  cases  there  citedv  iPf^l^f  4\3^lt 
is  an  essential  diflFereoce  belweea  act^,  n»^lf  |^  ItS^JlSFi 
haps  in  substance  saving,.  ^  I  ^wrill  .not.iuie  f<?ff  %^j^^JKJ|r 
S09S  are  on  board  mj  ship ;,  you  n)f y;  persua^,  tlj^jp  |p^ 
if  you  cm.*'}  And  that  distinction  o^ghl  l^^^^^^^^^gf 
of  thf  defendants  here;  they  did  all  t^at  4^7i^^t^j;^^ 
to  d<v  and  all  that  they  legally  could  doy  for  tfe^^^^j|^<^ 
the  plaintiff;  therefore  thqr  cannot  be  liable  ^  m  ffcUoo  a| 
his  suit.  .  [BeU,  J»  There  is  a  case  in  Rushwtnik  fjb),  y^f^m 
it  was  held,  that  the  flogging  of  %  slave  could  uot  b|^  jimU- 
fied J  Sir  G.  Cockbum  was  clearly  justified  fhereft^  m 
refusing  to  compel  these  persons  to  return  todaver]^,  ukl 
9s  no  claim  was  made  to  them  after  that  period^  t|ie  da^t^ 
muQt  be  taken  to  have  acquiesced  in  their  detentipi]^  ^fnd 
)>oth  the  defendants  hai^ng  acted  bon&  fide,  this*  af  tioa jsuI 
U^t  lie^  particularly  as  they  aqted  for  the  best,  iii  a  utmK^^ 


S#fhe tfei%ii(»faii& to  (ktttn  them,  mid'Uie  fatl  of  thetraH  ^'^ 
)ip^aKa%  HSi^A  tnight  weQ  induce  ft  bdief  that  they^  <t^lstt  ^^»m«a«^ 
kd. '  IPAey  ^ere  allnrea,  it  was  by  force  of  the*46  Geo,  3. 
ii;  S^  Slegal  to  transport  them  from  one  place  to  anodier, 
j&ndf  1^  t&Mr  detention  was  a  mere  act  of  datf.  Bnt  ttwt 
wain  ktidirrdslstible  argument  is,  that  these  daves,  having; 
^it  'theif  own  accord  deserted  from  a  coandry,  by  the  munt^ 
>£i|i^'laws  6f  which  slavery  was  tolerated^  and  arrived  at  a 
^labe^hei'e  slavery  was  prohibited  and  abolished,  and  did 
hot^xtst,  had  by  those  means  become  free  men,  and  could 
^^(it'Iegdlly  be  compelled  to  return  to  their  former  master. 
€l^crn  ih^t  ground  it  is  clear  that  the  actipn  is  not  main- 
feahatife;'*  ^ 

^^  ^^j^^V  1<1'  reply.  The  distinction  originidly  taken  be« 
tWiieil'  ^afeiy  and  the  stave  trade,  has  not  been  answered  or 
rSni!)^4d^6h  the  pan  of  the  defendants,  and  therefore^  the  ar- 
guAen^^  1)uilii  iipon  it  remains  unshaken,  and  goes  far  ia 
)iii^f^t&e  plamtifT's  case.  The  objection  that  the  'de- 
'iHthxlish  i6ei  n6t  aver  that  slavery  was  lawful  on  the  spot 
iMlAi^hiW^  die  slaves  deserted,  has  no  weight;  the  omis- 
Mt/ti  i^  Unimportant,  add  the  averment  was  unnecessary,  for 
IhU'riiS^;  the  Briiis^  legislature  have  not  declared  that 
SJlkVeryis  niegal;  all  the  statutes  on  the  subject  are  strictly 
coined  W  the  slave  trade,  as  a  traffic;  in  all  cases,  there-* 
foreV where  slaves  are  seized  from  their  owner,  while  he  Is 
fii  "the '  actual  prosecution  of  the  traffic,  it  is  necessary  tq 
aver^  ttiat  he  was  lawfully  in  the  exercise  of  it,  and  pro^ 
JEectect'  in  it  by  tlie  municipal  laws  of  die  country  in  whiih  he 
,]s  carding  it  on;  but  in  all  other  cases  it  is  unnecessary. 
It  is  stilted'  in  the  plaintiff's  memorial,  and  it  is  also  found 
pyih^'case,  Aat  the  plaintiff  had  been  thirty  years  resfdent 
lii  ±iasi  Florida;  the  correspondence  between  the  two . de- 
titk^sLuti  assumes  the  fact,  that  the  slaves  were  the  property 
q{  the  {Acuntiff,  and  that  slavery  was  permitted  in  East 
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1823.  ^     Fbriday  the  claim  made  by  the  5jpm»A  GoTeQi6r  ajitferts, 
^^^^       that  the  slates  were  the  property  of  aubjecty  of  that  state : 
and  thBrefore^^  altogether^   there  is  enough  to  she^  .that 
slavery  was.  permitted  by  the  laws  of  the  state,  and  to  jv)p-. 
t>ort  the  plaintiff's  averment;  that  he  was  ^nawfuIiT*  pos- 
sessed" of  these  slaves.    The  proposidon  lliat  every  jlaye' 
who  sets  his  foot  on  board  an  iSng&A  ship^  floating  *<ui^ 
on  the  high  seas,  or  within  the  limits  of  mEfiff^uVi^^ 
becomes  eo  mstanti  free,  has  not  been  supported  -m  any 
general  authority,  any  known  law,  or  any  decided  case :  andr 
the  question  whether  an  English  ship,  'so  ciircmnstanc^d^^ 
equivalent  to  the  English  soil,  may  be  answered  by  ctrawii^ 
the  same  distinction  between  the  one  and'th'e  'other^  as  ^j^ 
already  been  suggested  between  slavery  an^  the  .slave  Iraae* 
[Besi,  J.    In  some  countries,  the  master  has  aq  aMoliite 
power  of  life  and  death  over  his  slave  ;^8qpposingfa£m|Gr 
take  a  slave  on  board  an  English  ship,  woiild  .tieVBtfi^  the 
same  power  there?  or,  if  he  ^ut  him  t(y  jBeath/ wmuBT ne 
not  be  guilty  of  murder?]'   It  is  not^  reqiiisile^'to  carrv  S^ 
arg^ufhent  to  diaf  extreme  length.    IthaS  been  iiKed^wUa^^ 
could  Sir  G.  Cockhirh  do/  and  h6w  cbiariJt''ii^C'^Wit8f^ 
these  sWes  ^ut  themselves  under  faisi  protftc^^'f  **la^ 
course  was  at  once  plaiin,  safe,  and  easy.    ftd*lAf^tftli^^ 
said  to  them,  '''You  are  the  slaved  of  i  n^lMI 


residing  ill  a  neutral  stat^;  b^ing  sttch,' I'^aiiil&t^^N^^VI' 
you  I**  and  if  he  had  m  the  first  instance  recdved  {h^  wder 
a  mistake,  he '  should,  so  soon  as  he  was  undeo^ved^^liivS ' 
put  them  on  board  the  plamt^^s  boat,  ih  whiifh  ^y  ISA^ 
come  to  himj  and  seen  them  safely  landed  on  l&e  nearest 
Spamsh  shore.    Instead  of  that,  he  refuses  to  deliver*  them 
np,  he  detains  them  on  board,  and  afterwards  carrys  theip 
to 'Bermuda,  a  place  where  slavery  is  allowed,  and  employs 
them  in  the  dock-yard  there.    When  die  war  terminated,  aA 
the  slaves  in  possession  of  the  British,  which  belonged  to 
American  colonists,    were  given    up   to  their   respective 
owners ;  1)ut  the  plaintiff's  were  still  detained.    Why  was 
this?     There  was  no  ground  for  makbg  any dutinctioa 
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between  iS/NttnaAL^olonkty .  ait^  Amerkan  colooisls*    SUiiM       ift^fi. . 
v.Johnk6nei{a)  ha«  been  rdied  on  as  shewing  ttat  tbts^    ""^y^C 
action  wUt  not  lie  against  the  defenda^ti,  because  thej  have        .^g^  .• 
acted  bonSL  dde,  and  in  the  diaf^baige  of  their  official  duties}   ^?f  f"'* 
bat  that^case  does  not  at  all  apf^,  in  piinciple,  to  the  pfe* 
aent;  it  was  decided  there,  that  an  action  for  a  malicious ' 
pr<^ecQtton  wonU  not  lie  against  the  pfficef  of  a  conrt  mac-  , 
tel,  b^imise,  it  was  a  competent  court  of  jnrisdictboi  and 
Kwfttllv  cdnstituted  to  inquire  bto  the  subject-matter  of  the 
liaitttiff  V  conduct  on  that  occasion.    What  bearing  has 
stich^a  case  as  that  on  the  pieientt  or  what  analogy  is  there 
betWeeii  then»  ?    It  is  impossible  to  discoyer  any.    Another 
case,  extremely  raiportant  from  its  analogy  to  the  present, 
and  as  sftewing  that  the  defendants  in  this  case  have  acted 
wonghpiit  the  transaction  with  a  perfect  knowledge  that  the , 
persons  wbom  thej  harboured,  were  the  slaves  of  die  fJain* 
tiff,  nas  ^^ijyholl^  unnoticed,  or  at  least  its  effect  un« 
ansmred  by  ^  argumenta  on  the  other  ride.    That  is  the 
case  otBlate  V«  Lanyon  (b).    It  ia  clear  firom  that  autho- 
n^j  ^E  ^^  defendants-  baq  sufficient  notice  of  the  pnn 
V^f  ^f  ^^  J^^^^  '^  ^^^^^^  slavey  to  sustain  the  action 
in^^hitt  r^MCt^  but  if  the  evidenoa  of  his  claim  appeared 
t^^^^ij^^j^|i|vt^  or  tusttfficient^  th^  should  have  required  ^ 
a^tj<i^  ^^{f  9114.  ^t  ^j9^}^  I)^^^,  ^^^  supplied^    it  .is 
8^^,^*jt^t^^lU3..paijt  of  the  case  applies  exclusiyely  to  Sir  G« 
Cof^r^,#iJ4  ^Qpt  ^eet  the -other  defendant;.  but<.  the 
8ube<|qi|^t  QQr^jfct  of  Sir  J.  ui.  Cochraaef  and  his  corres« 
mmdeiicc^  upon  the  sul^ect,,  render  him  an  active  party  to 
the  whole  ^lansactiao,  and  mvolve  him  in  all  the.responsi^ 
biUty  attaclung.  to  the  other  defendant    The  final  removal 
of  these  slaves  to  Bermuda,  and  their  detentbn  there  after 
odier  slaves  had  been  pven  up  to  their  owners,  was  an  act 
c^  ag|;r^8ioii  ^  the  part  of  both. the  defendants,  amplj 
au^cient  to  sustain  diis, action.     It  is  aupposed  that  they 
were  ignorant  whose  slaves  they  were,  or  that  they  acted 
uiider  a  piistaken  idea  that  they  were  American  .property. 
(iOiT*R*493*  >         (fr}6T.It.eio. 


Sidi  m  wmppemAotk  »  ibond.  TysavM^^hffpmh 
poted  them  to  be  Ammem  mibjMi^  becwte  |dl  ^^ifiQimpi 
tabjedi  of  «  iiiiiiiar  demiptkm  had  b«m  ddtiM^  $f 
^^••^**'"^  before  these  pereoos  were  mnoved  to  Bermitim.  Vpi^im 
ftnoa,  btft  the  plaintiff;  bad  made  any  daim  Ibr  thtai) 
Aen  to  whom  coald  tbey  beldi^  bat  the  fimataSl  TWgF 
were  evidently  the  shms  of  somebodj,  and  whM  ^jms^ 
coold  they  be  bat  di^  plaintiff 's?  [Bmi,  J.  Tlie  agiyt 
on' the  other  side,  is,  that  thejifere  nobod/s  ;slat«|j^^9^ 
they  were  no  longer. slaves.]  That  has  be^  i^rea^y  ^ 
awered  by  die  observation  diat.  it  b  a  mert  psssf^gil^  ^ 
supported  by  dictum,  decision^  orjaw^,  and  desart^in^tjhy* 
fore,  no  more  dian  assertion  on  the  other  |id(  in  VMM|** 
diction.  But  a  more  efficient  answer  has  tMn  fifsii,  J|f* 
,  cause  it  has  been  shewn,  ^t  as  slaveiy  wis  Ici^^liaad^llKS 
state  of  Eoii  Florida^  and  was  therefore  to  be.wi|fi^B||[iilJp 
the  Courts  of  Oreat  Britain,  these  persons  heinf  ^|y)gjf^l^ 
within  die  limits  of  EoMt  ThrUa^  and  being  aft^t  4N%^ 
slaves  of  the  plaintiff,  were  not,,  could  not  be,  redeel|ij;f|^|yr> 
manumitted  by  the  mere  act  of  taking  refuge  in  an  ^^i^fjki^ 
vessel.  '  On  diis  position  the  plaintiff's  case  must  .d^i(|p^i 
and  on  this  ground,  unrefuted  i^  unans^feied  as  U  iy^ 
the  part  of  the  defendants,  it  is  contended^ ,  tnat  dhj|r^^ 
tiff  is  eotided  to  the  judgment  of  thf  Courts  .        ,*^^  ^^^ . 

Bayliy,  J.— It  is  matter  of  great  ytis(y4l()f};^lB,||||ft 
that  this  case,  which  is  one  of  .veiy  consid«rabI«  iiQp9^;lai|^ 
and  to  a  certain  degrto  of  considerable  noyeltji^  l^^ditf 
turned  into  a  special  verdict ;  and  if  after  .that,  ^^\V^l^ 
should  be  desirous  of  having  it  redargued  io  £41  Ce|^»,J 
shall  be  very  moch  disposed  to  .concur  in  that  prof^ecrilm* 
At  present,  the  impression  upon  my  mind  is^  dia|;  ^|]^j{ik^ 
tion  is  not  maintaiuAle.  I  think  we  may  ]mj  eiiti|D^,gf;t^9i^ 
the  question  the  different  decisions  which  hav^  jtakieis^  |^b|p 
in  the  Court  of  Admiralty;  because  I  think  that .C^fpjtj 
without  at  all  touchmg  upon  the  question  now  raised^  qooU 
not  have  dedded  in  any  other  way.    Diffsrent  persqiis  hav- 
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'fc!»||  ik&n^upon  tlfemseives  to'be "active  io  seize  vessels  with 
skvei  cTQ  1>oard|'  ooi  6e  ground,  that  by  the  law  of  nations,    «^ 
*6r  the  law  of  this  cobnir^,  tH6y  had  a  right  to  make  such  ...  .T^^"*' 
'aeizuret;  idle  Court  of  Admiralty  says  nothing  more   than    CocuiiAMiti 
'  Vbh :  ^  tVe  will  not  give  you  oiir  assistance  in  condemning 
'chitf  prdjperty;   by  the  la^of  the  pardcular  countries,  to 
'W&icfc  die  cliimaots  in  these  instances  belonged^  they  bad  a 
t^gal  |>roj[>erty' in  that  which  you'  have  seized,  and  as  the 
C^tfi  of  Admiralty  is  to  act  between  one  country  and  an^ 
'6tti6r,  tipon  that  which  is  the  common  principle  of  both, 
'It  Cannot  aty/  we  will   lend  you  our  assistance  in  con- 
Deniuaig  a  Vestel  for  being  engaged  in  that  which,  accord- 
*%i^'  to  th6  municipal  regulations  on   the  cdbntry  to  wliich 
toe  duttiint  belongs,'  was  no  wrong.    He  had  done  no  act 
"^kh  subjected  his  vessel' to  condemnation;  and  with  re^ 
^rence'to  Its '  own  liwa,  this  'country  has  no  right  to  say  that 
'li^  has  1>edil  dbibg  wt-ong,  or  fliat  his  property  is  subject  to 
icondeinnation*''      The  decision  of   the  Admiralty  Courts 
*iblerePore,  is  substantially  iti  the  nature  of  an  amoveas  ma* 
iiua-,  audf  tio  more.     As  to  the  case  referred  to^  of  Madraza 
'V.  H^iflis  (a),  the  defendant  there  having  taken  upon  him- 
ael}*  fo  be  0ciiie^  and   to  seize  a  ship,   the  Court,    upon 
looking  into  thp  circumstances,  said,  ''  You  had  no  right  to 
maike  the  aeieure;  we  cannot  justify  your  act  ;'and  there^ 
Um  joa  must  abide  by  the  consequences  of  it."    Having 
H^eh  What  appears  to  me  to  be  an  answer  to  those  respec- 
^five'  cases,  I  will  come  more  closely  to  that  which  is  the 
^kabjj^ct  in  quefstioHi     My  opinion  does  not  at  all  proceed 
^upon  llie  notion  that  slavery  is  not  td  be  tolerated  In  the  place 
In  which  these  persons  were  slaves.    I  do  not  mean  to  ex- 
press an  opinion  that  an  action  may  not|  under  some  clr- 
camstances,  be  maintained  for  the  enticing  away,  or  for  ttie 
l^arfoouring  a  slave.    My  opinion  is  not  founded  upon  the 
Idea^  diat  the  instant  a  slave  deserts  his  master's  plantation^ 
kni  escapes  to  another  country  where  slavery  is   not.  toler^ 
arted|  6e,  ex  excessitate,  becomes  to  all  intents  and  piirposes 
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^aa3.  B  free  man,  f  hat  is  9Qf;ihe  fuui^fja^on  of  my  j^^ff^^^ 
^^j^  ^*yi.M^  notftej  it  necessary  to  decide  that  point  aft  pr|st 
-«b'  '  fent  one  ^:aj  9r  the  other.  But  this  I  do  mean  to^sf^^  .t)uit 
there  is  a  wide  distinction  between  making  the  law^of  .G,f||u;f 
land  active^  and  making  it  passive.  In  the  cases  whj^h  I 
have  referred  to  in  the  Admiralty  Court,  the  Iai|r.haa,{>eeo 
<;oDsidered  as  passive ;  but  here  we  are  desired  tp  ]put|(^t^j9 
activity^  on  the  ground  that  tbe  defendants  have  i|}^j^b^^|^ 
wrong  upon  the  plaintiff.  In  my  view  of  the  cas^^^.^^ii^ 
no  ground  for  drawing  that  conclusion  with  refer^iycf{||to^|^ 
conduct  of  tbe  defendants,  and  the  official  ch^ra^j^l]^v^hj[^ 
they  filled  at  the  period  of  this  transaction.  1^!^|frpH8%<:?( 
complaint  in  this  case  are^  first,  that  the  defendants  ^i^tj^ 
away  the  plaintiff's  slaves,  upon  which  it  is  sufficient^i^j^ 
that  there  was  no  evidence  of  any  enticement  .v^ha^ver; 
second,  that  the  defendants  harboured  certain  indind^u|i]& 
knowing  them  to  be  the  staves  of  the  plaintiff.  Q^  this 
point, ,  I  intimated  to  Mr.  Comyn,  as  the.case  was  ^oins  Of^ 
tliat  there  appeared  to  be  no  evidence  to  prove  ihaX  tl{,e.^^ 
fendants  had  any  such  knowledge;  th^t  there lif as, ^cl^j^ 
on  the  part  of  the  plaintiff,  but  a  claim  only^  an^,  X  ^lob^fl 
to  know  whether  Mr.  Jervis  would  concur  in  ^^^^^fffJfffg  |4¥|f^ 
they  had  such  knowledge.  That,  however^  was  ^.^Rf^fffi^ 
l^erliaps  the  observations  that  I  shall  make  uppp  (^^  jj^irj^ 
count,  will  render  this  point,  and  mj^  opinion  ttppp,^]^|j^ 
less  material.  It  is  said,  that  there  is  a  third  co^nt.^t^jifipjb 
alleges  that  the  defendants  harboured  and  detained  ^i^  8}tyji;9 
after  nptice  that  they  belonged  to  the  plaintiff;  ftn^  ^fnWf 
of  Blalce  y*  Lattyon  {a)  is  referred  to  as  deoidiiig  tbfit  g9^^ 
count  is  sufficient.  Upon  the  authority  of  that  ,,^a^jjj|(,0 
certainly  clear  that  an  action  may  be  maintained,  f^9)i^|^ 
party  for  "harbouring  after  notice;  but  there  i^  an  iyi|^itjjp|y> 
and  very  essential  allegation  in  that  case,  as  in  t^p  Hf^ffi^h 
namely,  that  the  defendant  wrongfully  harboured  ftfppr^j^ 
lice,  and  upon  that  arises  the  question^  whether  tl^eSj^  ^(^^(flff 
were  Qzrofig/i///y  harboured  by  Sir  George,  Coc^n\/ff,^ 

(a)6T,It«n.  >:i'. 
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AiAanJM'  CooHtane.  t  mention  Sir  George  l!ockluryi  first  ^2;{. 
id  drdeii''bei:aus^ehe  was  ihe  forembst,  anif  the  more  active 
parly kl  th^  transaction,  and  necessarily  so.  tu  tliat  easel 
iiSte'  it'  for  granted  it  was  proved,  that  after  the  notice  had 
heeh  given,  the  defendant  had  full  opportunity  of  making 
in(]tkti7,  and  of  satisfying  himself  whether  that  which  waa 
bi'Ought  forward  and  asserted  on  the  part  of  the  plaintiff^ 
had  'Youhdation  in  truth,  or  not.  There  wOuld  be  no  diffi- 
iililijf,  WtA  reference  to  any  man  resident  within  the  king- 
ddtn^'  ifl  ascertaining^  as  a  fact,  whether  he  was  or  was  not 
tk'^  's^fVani  6T  one  J.  B.  $  but  it  by  no  means  follows  in  the 
cds^'  Sf'^tlfe.  captain  of  a  man  of  war,  upon  a  foreign  station^ 
iKai'lire  can*  have  the  same  facility  in  satisfying  himself,  or 
liiakiAg  any  inquiry  into  the  fact;  and  in  many  instances  it 
tnay  be  iitt^erly  inconsistent  with  the  duties  which  hehaato 
])6rf6rth  as  a  servant  of  the  public,  to  employ  persons  in 
asifertaming  whether  certain  individuals,  claimed  as  the 
^tav^s  df  one  A.  B.  are,  or  are  not,  in.  point  of  fact,  his 
sTave's.  'Iftie  result  of  such  inquiries,  as  could  be  made  on 
^e  Spot,  lind^r  such  circumstaiices,  or  of  the  investigation 
bf ^'th^*^  dahtis  of  different  persons  there,  must  be  very  vague 
ktitl  ;i&y^l<itisfat:tOry.  It  might  occur,  that  by  collusion,  or 
mt^^iifi^aird' easy  to  suggest,  false  claims  would  be  set  uju 
l^sUoiilil 'ver^  miicb  doubt  whether  Sir  George  Coikbum 
ttiiM  Witti^any  propriety  either  have  gone  in  bis  own  person^ 
X)f'l!i&v6^'/(ebiched  any  of  his  officers  or  men  from  his  ship,  to 
^(/^updii  ^uch  tn  Inquiry.  Suppose  an  occurrence  had 
iMIpp^ileff  *in  'the  absence  of  a  part  of  his  crew^  which  re- 
^mltd  th^'iiTiitl^d  strength  and  exertions  of  every  individual 
S^c/Aipo'singil;  it  would  be  no  excuse  to  the  government  of 
thff^  t^biAitry,  for  any  neglect  of  that  duty  which  he  owed  to 
theiri  aftd  to  the  public,  to  say,  that  he  had  dispatched  a 
pbftibti  <^P  his  crew  to  ascertain  whether  some,  persons  who 
bikd' dome' over  to  his  ship,  and  who  had  been  claimed  by 
dilftrenit  individual's  i^sident  in  different  places.  In  fact  be» 
longed  to  (hose  who  claimed  them.  He  might  have  had  fOO 
different  slaves,  refugees  from  as  many  different  quarters; 


IteS.        some  from  one  coloily  and  some  frbin- inoAWj-aM  ITllte 
^^S"^.       was   to  make  any  inquiry  at  all,  it  trOUld  be'  fteofifatef '!» 
«,  visit  every  one  of  those  {places.     His  vessel  tvts  aC  k'clistafibi! 

GoCHRARE.  ^f  ^^^y  n^jj^  f^^^  the  plaintiff  ?s  plantaiioh,  iftd*6»#ft*! 
have  had  to  send  that  distance  in  order  to  make  Mif^M^^t 
hiquiry  in  the  present  case.  Bat  suppose  he  had  becM^ffift^ 
or  one  hundred  miles  from  the  plantation ;  or  soppd^ife 
had  picked  up  these  people  far  out  at  sea;  what  iiMtti*'lie 
have  done  then?  I  feel  no  difficulty  in  replying  tb'tU^^eiM 
(ion.  He  is  to  act  bonft  fide.  If  it  can  be  shi^t^^miem 
has  acted  mal^  fide,  he  is  liable  to  an  action;  but  Sb  hAHR 
I  can  judge^  in  order  to  sustain  an  action  against  tinjr'^^l^ti 
who  fills  a  public  office,  as  the  defendants  in  this'  cas%  ffia^ 
it  is  essential  to  shew  that  he  has  acted  inalft  i!d6.  "TheA 
hbw  do  the  facts  stand  heref  The  plaintiff  COnie^^'bb 
board,  claitps  the  slaves  as  his  property,  and  desir^  tor'falH^ 
them  dismissed  from  the  ship,  and  delivered  into  )lis'pD^^ 
sion.  Sir  George  Cockbum  say9,  '^  if  you  can  persuadie  theili 
to  go,  they  shall  go/'  The  plaintiff  endeavoufrs  to  persuade 
them,  but  they  refuse.  What  is  Sir  George 'Cociliui^n'^i^)a 
to  do?  It  is  said  that  he  ought  to  send  diem  out  of 'the 
ship ;  whither  is  he  to  send  them  t  Suppose  they  say,  **  w^ 
will  not  go;  at  least  we  viifl  not  return  to  Eaii  PloASa^ 
give  us  a  boat ;  furnish  us  with  the  means  of  going  away^ 
and  we  will  exercise  the  option  of  going  to  such  place  as  we 
shall  think  fit;  we  will  go  to  Cumfter/imJ  Island.^^  * YHe 
plaintiff,  it  is  to  be  observied,  does  not  desire  thr«m  to  lie 
set  at  large  y  he  demands  possession  of  them,  and  insist 
that  they  shall  be  compelled  to  return  to  his  pl^iibfioti^ 
Then  would  Sir  George  Cockbum  have  been  justified  eiilier 
ID  giving  these  people  a  boat,  and  suffering  diem  to  ^ 
wherever  they  chose,  or  in  using  .fbrce  to  compel  them  to 
go  to  any  particular  place  f  I  am  of  opinion  that  he  wOtiM 
not  have  been  justified  in  pursuing  either  of  those  YneasiireSj 
and  that  considering  the  delicate  and  important  situation 
which  he  filled,  and  the  nicety,  I  may  even  say  the  difficulty 
of  the  legal  question  which  he  was  tlius  suddenly  caltedl 


^9<^  itPi  deqicl^/  be  aflopte^d  the  most  .prudent*  the  mi>st       I9i^^ 
cifiiiuj^k^  .jind.the  .wxoaK  liberal  plan  that  was  open    to      NS>^' 
Vmp'   »Tb^   queftion  of  law  proposed  to  him  was  one  v. 

resfft^tixigi which,  there  might  be  a  contrariety  of  opjiiic^n  ^?*^S*^f"*' 
e/fm  T^VhQ9g  experienced  lawyers;  then  bow  was  he  to. 
denude.  41?  When  a  human  being  is  a  slave  in  acQuntry 
^erA.^avery  b  tolerated;  how  far  the;  condition  of  slavery 
^n^iJi^jMS  to  attach  to'  him  when  he  gets  without  the  limits 
a£  fbatoslate ;.  and  how  far  neutral  states  are  warranted  in 
treatiag  liim  as  a  slave,  or  are  bound  to  treat  him  as  a  free 
man;  are  questions  of  very  considerable  legal  uicety.  In  this 
dilefiuna,.  Sir  George  Cockbutn  seems  to  me  lo  have  done 
t^9t  which,  a.  discreet  man,  acting  bon^  fide,  would  and  ought. 
lA.fiave  done.  If  he  had  said,  as  he  had  the  power  to  sa;,. 
*\  these  men  shall  not  remain  any  longer  on  board  my  ship, 
but, I  will  not  force  them  into  your  possession ;  they  shall 
go  wber^  tliey  will ;"  where  would  they  have  gone  ?  .  Clear^ 
t}}e^  would  not  )iave  reti^med  to  Sa/i  Pablo,  and  therefore 
ibe.  pl^inti/f  would  not.  have  been^  benefited  by  such  an  ar- 
ra^g;ement  .  But  instead  of  that,  he  writes  to  hia  con^- 
^^^i^er-in-chjef;  desiring' to  be  informed  bow  he  is  to, act; 
b^.  )is  told  that  the  question  can  only  be  decided  t>y  the 
gos^emnpent,  jind  he  is  d'^ec^ed,  in  case  the  government, 
should  decide  it  in  favor  of  the  plaintiffs  to  send  the  people 
t^^  a  place  where  they  will  be  forthcoming;,  in  order  to  be 
.^«en  up  to  their  owner.  As  far  as  I  can  judge,  therefore,; 
^^l^^qharacter  of  mala  fides  does  not  attach  in  any  respect  to 
^^he  coi^uct  of  either  of  the  defendants ;  but  on  the  contrary 
^jiip;^  appear  to-me  to  have  acted  throughout  bon&  fide,  and 
mp3t  considerately  for  the  interest  of  the  plaiotifF.  Then, 
ypoii  the  ground  tliat  the  defendants  did  not,  in  the  language 
qf  the  declaration  '*  wrongfully  harbour  and  detain"  these 
persons,  1  am  of  opinion  tha^  their  characters  as  public 
.  pfiicers  placed  thehiin  a  different  situation  from,  that  in 
which  other  individuals  might  have  stpod,  and  that  the  plain- 
ti^'  has  not  made  out  a  sufficient  cause  of  actioaiu  ^iiher  of 
•  tlte  coiMitSj  against  ^itber  of  the  defendaub.    I  do  not  think 


710  •      CAlSES'Wiifelil^ii^VBiSAAM'''*' 

182S«        it  necessary  to'  Plater'  nfiore  minutefy  intoUbe  qOesmn  noif, 

^T**^''*^      bpt  if  the  pairties  shall  succeed  in  con^ncing  'me'ilfpH&n  *ffie 

tb  argumeAt  on  the  special  verdict,  ^Hat  in  adoptiirg'  ilf&  plfini- 

CocHBA*E,    ciples  which  1  have  now  suggested,  I  haveiij  anyWi^fet 

been  wrong ;  I  hope  I  know  enough  of  myself'  to  '"fwtiiAt 

I  shtfll  be  rather  proud  of  acknowledging  iftatlli^e  been 

mistaken,   than  of   tenaciously  adhering    to  any  opiklliin, 

merely  because  I  have  once  expressed  it  as  my  6^wni'   Kfy 

opinion  at  present  is,  that  the  plaintiff  is  liot  ^ntiitfed'tb 

maintain  this  action,  '-^  ,»'u;sqrji. 


HoLHOYD,  J. — I  also  am  of  opinion  that  ihe)pl  

not  entitled  to  maintain  the  present  action.  Jtt' is  Drought, 
as  the  case  states,  by  a  British  subject,  domiciled  in  tYie^er- 
ritdries  of  a  foreign  power,  and  it  is  founded,  lioif  &n^My 
specific  right  under  the  law  of  the  country  wtk'ere  b^  ri^KAb, 
but  upon  a  general  right  belonging  to  him,  as^betn^'iUtf'^iro- 
prietor,  aiid  in  the  possession  of  a  cotton  planti£k^6n/l]ift^ 
contiguous  to  the  river  St.  John's,  in  the  [^roViJi6dW'!Sils# 
Florida,  and  on  which  he  employed  divers  slaves  61  kftU'tfae 
plaintiff ;  and  so  claiming  a  generial  property  in  iiA^  ''iH  his 
slaves.  According  to  the  circumstances  stated  iti  tUk'lMe^ 
the  plaintiff  seems  to  have  had  no  right  in  the  skvei'/  ^i^c4^t 
in  the  character  of  slaves ;  for  they  do  not  appeiir^d'hkve 
been  serving  under  any  contract  to  which  they  wefe'^^iii^ies; 
bis  claim  therefore  rests  upon  a  general  right  td  th^m  a[s  slaVes^ 
and  upon  that  which  it  is  for  him  to  make  out  to  be  a  wr^g 
done  by  the  defendants,  an  injury  to  that  right  WhicV  he 
claims,  I  take  it  that  in  England  at  least,  and  according  to 
the  principles  of  the  English  law,  slavery  cannot  be  cbn- 
sidered  as  warranted  by  the  geiieral  law  of* nature.  I' am 
not  deciding  whether  particular  circumstances  may  or  may 
not  introduce  a  legal  relation  to  that  extent;  but,  supposing 
they  can,  it  can  only  exist  so  far  as  it  is  tolerate  Vjr  the 
general  or  particular  laws  of  places  to  which  pei^6n[s'ara 
bound  to  submit.  The  plaintiff  therefore  cannot  tb^in- 
tain  this  action    upon  the  general  law,  independently  of 
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some  lopal  and  positive  institution,  and  his  cause  of  ac* 
tion  must  aVise  exclusively  from  the  ri^ht  he  possessed  by 
the  law  of .  the  country  where   he  was  .  domiciled.     If  he       '"*■' 
could  shew  that  the  defendants,  being  JBrt/wA  sulflects  like-    Cochbaiii. 
wise^  had  gone  into  the  country  where  he  was  domiciled, 
«nd  d^privfsd  liim  of  what  was  there  considered  as  a  fight  in 
liirn^  and  allowed  to  be  enjoyed  by  him,  I  by  no  means  say 
'l^t  he  might  not  support  an  action  against  them.     Accord- 
^Ipg^^^Uie  opinion  of  horA  HoU,  in  Smith  v.  Brown  (a),  it 
appears,  that  being  an  inhabitant  of  Emt  Florida,  although  . 
a  Briiish  subject,  and  entitled  by  the  laws  of  that  state  to 
p<^e,i9s, these  peifsons  as  slaves,  he  might  recover  against 
these  defendants  for  any  act  done  by  them  there,  and  amount- 
^  ing  to  an  invasion  of  his  rights  ;  and  upon  this  principle,  that 
^^^e^h^' qf  England  Y/i\\  extend  itself  so  as  to  protect  the 
V^hpi,  of  JEnglisk  subjects,   and  to  remedy  any  grievance 
.9pm?f|Uted  upon  them  by  English  subjects  in  detriment  of 
ijhqse.r^bts,.  wherever  they  may  be.     I  do  not,  however, 
!  tHfnk.  it.iiecessary  to  express  any  decided  opinion  upon  that 
.poijp^^  because  the  present  ease  does  not  render  it  requisite. 
;^hjts  plaintiif  13  a  British  subject,  resident  within  the  Spanish 
pjojofiy,  9J[  East  Florida.     By  the  Jaw  of  that  colony,  I  take 
h.  to,  be  sufficiently  stated  in  the  case  for  us  to  infer,  that 
.  sl/jvgcy  is   there   tolerated.    1  conceive  that  the  right  of 
^ja^e^y  in  a  foreign  couiitry  can  be  considered  by  the  English 
la>y  as  a  right  fpunded^  not  upon  the  law  of  nature,  but  upon 
\  the  law  of  t^e  country;  and  therefore,  supposing  that  the 
';  layif  <3f  England  can  give  a  remedy  to  a  British  subject  pos- 
:sessed  of  that  right,  against  another  £r2/i«A  subject,  resident 
'in  ths^t  cotintry,  and  bound  to  obey  the  laws  of  that  country, 
though  they  sanctioned  rights  that  would  not  be  sanctioned 
in  England  \  still  the  plaintiff  does  not  appear  to  me  to  be 
entitled  to  such  a  remedy.     If  the  plaintiff's  right  be  con- 
^iderod  as  founded  upon  the  law  of  Spain,  extepding  to  this 
Spanish  ,colony,  it  can  be  only  co-extensive  >yith  the.:'t(er- 
ritories  of  that  state,     I  do  not  mean  to  say  that  the,  same 


rigbl  ^Itich  hepossefised  over  these  perm>»'ltt  .BMlifV«ftfi> 
by  diQ  law  or  diat  ptace,  would  not  aisb  htt^  e&lenntod  (M$v 
them  in  any  other  place  where  the  same  law'exiateil,  if  te 
had  removed  them  thither  without  doing  anyodleraei  of 
^mandpotian ;  but  when  the  slave  escapes  out  of  the>  ter^ 
jitory  where  the  law  exiats,  into  another  where  it  ^doea  not 
exiaty  and  withdraws  himself  out  of  the  power  i^d  posses^ 
w>n  of  his  master,  into  the  protection  of  a  person  ^N^ui^tiui^ 
4|ot  hy  the  law  of  his  country  be  the  owner  of  a  slave ;  -ihaa 
I  thinjc  the  right  of  the  master,  being  co*extensive  oidy  with 
the  municipal  law  of  bis  own  country,  does  not  contiiioe  iu 
the  slave,  but  the  slave  becomes  entitled  to  that 'freedom 
and  independence  which  is  secured  by  law  to  ali  the  aha#> 
Jbitants  of. the  country  in  which  he  has  taken  reCagey  immI') 
from' which  he  has  sought  protection.    We  know,  by  ex»  ' 
perienoe,  that  the  fiict  is  ao  with  reaped  to  all  :oot  own'  ' 
colonies ;  the  moment  a  slave  from  any  one  of  them  ateps* 
on  Britifh  had,  there  is  an  end  ol  his  slavery,  be  is  a  free 
man.    Suppose  the  case  of  an  untnhabked  island  diaoovend, 
.and  colonised  by  this  couatry;  undoubtedly  all-  those  ibhai) 
went  to  settle  there  would  be  under  the  protaqtioRaod 
governed  by  the  laws  of  Enf^nd.    In  the  case  of  ji«di^ 
quered  country  it  might  not  be  so;  because  insuchinnlBodea   >' 
the. original  laws  are  frequently  permitted  to  prevail.    Hot '^  ' 
in  a  country  discovered  and  colonised  by  Eaglamd,  the  £^-»f 
^^htws  would  unquestionably  prevail,  and  freedom  woald  ^ 
be  lis  much  the  inheritance  and  the  right  of  the  nibabitanto^ :  > 
as  if  diey  continued  to  live  upon  English  soiL  •  Suppose  s  ' 
slave  from  any  part  of  the  globe  were  to  effect  his  escape  to- 
a  p\9fiB.  so  circumstanced,  would  he  not  becoa^  free  as 
n^uchasif  he  had  escaped  to  EngUmd  itself  f   J^ufesait 
appeara  to  me  that  he  would.    He  would  cease  to  be  a 
slave  in|£jigAaii9^,  beeause  the  laws  of  England  pi^ibit  \^ 
detQBitioB.  ia  slavery,  and  declare  that  all  wbo  bn^the  httr 
atmbs|rf)^e. and  tread  her  soil,  shall  be,  ai^  are  free;  ;aRKi.> 
I  apprehend  tha^  the  same  reasons  and  pri^plea  wouU 
render  him  a  free  man  if  he  landed  upon  any  place  which 
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yf^A^gQi^fSmi  t>ji  th9  Mine  beneficenl  Uwj^y  esf^iK  ihovgb  }m   .     iasa» 
:(voiiU^  buMet  cpntmued  a  riaire  whik  he  r^maipfid  ia .  any  of      ^"^^^^ 
those  >Prjj(iA&  cplopieg.^bere  slavery  is  permitted  to  eybt.  o.' 

Then  tv^^hal  'm  the  sitiuuipn  of  the  slaves  in  question  ?  It  is  ^^^^"^ 
trfia  that,  they  did  not  escape  to  any  spot  of  land  belonging 
fp  Gffeai,JSriiaiu,  and  where  consequently  8lai[ery  is  pcobi? 
bitedi;  bot  they  go  on  board  u.  British  man  of'War^  lying 
COBtigiioiia'  to  Cumberland  Island,  a  part  pf  the  British  dor 
jnioiotis,,  and  there  place-  themselves  as^  refuges  under  the 
proteotioQiof  a  jBnVtiA  officer.  On  board,  that  ship  the  laws 
of  JEugland  prevailed^  and  slavery  could  not  exi^t ;  and 
^hcfefore  Ifaey  came  within  the  operatid^n  of  those  laws«  wd 
stoodiia  pociaely  the  same  situation  as  if  thc^  bad  landed 
upte  angr  .;Coast  which  formed  part  of  the  British  ^mp^e.. 
That  being  the  case,  it  was  no  wrongful  or  illegal  act  in  the 
defendanis  to  receive  and  shelter  them ;  quite  the  contrary: 
thexigbt'which  th^Spafdsh  law  gave  their  master  over  them 
had  ceased ;  they  had  got  beyond  his  control,  and  out  of 
the,tenitoiy  where  the  law  which  doomed  them  slaves  pro? 
vaiWd^  and  they  were  under  the  protection  of  individuals 
whe»  weae  perfectly  independent  of  the  laws  of  Spain^  l^e- 
cauaa«thtyluid  not  entered  the  Spanish  territories  either  as 
frieofdaoit  foes.  In  this  situation  what  is  done  i  The  plain-* 
tiff  >06mes  and  claims  the  slaves.  Sir  George  Cockburn  saLy9, 
**  If  jou  can  persuade  them  to  go  with  you,  you  are  at 
liberty  to  do  so."  Is  he  able  to  persuade  th^em  ?  No;  ^ey 
refuse  to  accompaiqr  him*  He  was  not  permitted  to  ad4 
foroe  to  persuasion,  nor  did  Sir  George  Cockbwrn  use  any 
force  i.^eedjio  such  api^ication  seems  to  have  been  made 
to  hpm,  mid  dierefore  the  refusal  cannot  be  imputed  to  him  ; 
nor -^oes  it  appear  that  either  party  had  the  means  of  enforc- 
ing/their  return,  if  an  application  to  that  effect  bad  been 
made.  Hiey  are  then  suffered  to  remain  on  board,  open 
to  all'  the  persuasion,  short  of  actual  violence,  which  the 
plaibciff  could  employ  upon  them,  and  more  than  that  I 
think  Sir  George  Cockburn  had  no  right<  either  to  do  \ii^^ 
s^I^'  or  to  peifmit  to  be  done  by  others.    I  think  it  was  no 


nSQm  Wrongful  act  in  bim,  being  a  British  officer,  cbief  ia.  com* 
'^^v^^  mand  on  that  spot,,  thougb  under  the  conmiand  of  a  superior 
^vf  oflScer  stationed  at  a  distance,  not  to  suffer  these  persons  to 
tocaaMa.  \^  removed  by  force;  and  upon  that  ground  I  am  of  opinion 
that  this  action  is  not  maintainable.  I  have  bitheito  gpren 
my  opmion  upon  the  assumption  that  there  was  a  right  of 
action  in  the  plaintiff,  and  a  wroi^  done  by  the  defeudants, 
for  which  he  was  entitled  to  a  remedy ;  but  diat  tlus  ifi  »caie 
in  which  an  action  will  lie,  considering  die  particuUv  situa- 
tion of  the  place  where  the  transaction  occurred^  bei^g 
flagrante  bello,  and  where  the  defendants  were  aoti^  as 
public  officers  in  the  dischaige  of  a  public  duty,  I  by  no 
meantf  admit*  Supposing,  however,  that  there  i»,  strictly 
speaking,  a  ground  of  action,  it  might  be  matter  ^r  qqosi- 
deration,  whether  the  remedy  sought  should  ikA  bate  b^n 
by  some  other  mode,  as  by  applying  to  the  supettons  <4^i.lbe 
defendants,  or  to  the  government  of  the  country*  The  cases 
.  from  the  Admiralty  Court,  I  think,  differ  essentially  Si0m 
the  present  in  the  particulars  which  have  been  alreafly  so 
clearly  pointed  out  by  my  Brother  Bayley.  The  ca^  before 
the  Court  is  very  distinct  also  from  that  of  Jla^bnmi  v. 
WHlesifl).  There,  the  plaintiff  being  a  5/iaiiyA  a^^ct,  Md 
the  slave  trade  being  tolerated  by  the  laws  of  ^SJplt^hex^d 
a  right  sanctioned  by  those  laws  to  cany.  09  tbe^nide,^  4pd 
the  subjects  of  this  country,  being  in  amity  yM^  /^pain%>hfd 
'  no  right  to  interfere  with  bis  pursuits.  The  defendani  tk^ 
fore  wrongfijlly  deprived  him  of  a  ship  engagedin  a  tbsffic 
warranted  by  the  laws  of  the  country  to  which  ii  belangtd ; 
it  was  an  act  done  in  violation  of  the  right  which  itbe'kiva.of 
bis  own  oountiy  gave  him.  But  here  an  application  istnauie 
to  restore  to  the  plaintiff  Waives,  not  taken  from  faini  by  the 
defendants,  but  who  had  come  voluntarily  to  ibe  defeodanti 
for  protection,  and  who^  when  they  had  escaped  froBi  the 
territory  where  they  were  slaves,  and  from  the  powarand 
contrd  of  their  master,  had  by  the  general  law  become  &ee, 
unless  the  law  of  shivery  prevailed  on  the  spot  wfaero  the 

(a)  3  B»  &  A.  353. 
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defeiKftnts  received  them,  ^hich  tt  cetiAtAj  did  ndU  ^  For       ttfO. 
tii^de  feasdiilr  I  aw  pf  opimoii  th»t  litU  actien  cafliioi)  lie      ^^>^ 

ifui)^brtttd.'" '■        •  .        .-.  •  -1     •>  .  .-        **^ 

I-*.''}.    .      I.'    -  •      a    .'<'('    *•'         Cmhbmiv. 

'  'BK$Vy  7.-*-Tbis  case  mt^  have  freen  decided  <m  a  very 
Mi^^rtoM'^ajgafaiM'the  |>lflsMiff;  but  my  learned  Brotkets 
«'U«N^tfdf'^dn^  IneilBfy'ilpdn  that  ground^  bat  faave  entered 
ii^ffeBthlsf^Ml  ^iieation;    I  tbmk  tfiat  faai  been  propetly 
M^y1^kiii^'4f  Che  case  iiad  been  decided  upon  tke  groiMHl 
^tb4h\fib*t^i^l  preMitlyadvm,  it  would  only  have  led  to 
kn^iil^t'aetidriy  and  therefore  we  are  aeting  mott  prademly 
bytkpTQiiAtig  our  opinion  that  the  action  codld  not  be  maw* 
'Ibitied  in  any  posrible  form  of  declaration^  or  upon  any  evi- 
d^nce'lhat  conld  be  produced.    In  going  itito-  the  general 
t}tt^dliM»  fceling  a>  I  do,  and  aa  I  have  ever  felt,  upon  the 
'Mdj^^<fl  Silvery,  it  is  periiaps^pomble  that  I  mayexpreaa 
MyftfAf  ^ with  *  60^(16  degree  of  vrarmdi.    Iheg^  however^  to 
gttftrd'hiyi^  a^linst  bdng  mi^underBtood,  and  to  preraiae, 
tbdlt^  nMhltig  I  may  say  18  meant  eo  be  taken  as  toncfasog 
U)ion  the  local  rights  of  tbe^  inhabitants  of  the  West  India 
^l^niH^ti  the  servicer  of  their  slainea  in  that  country.    They 
"Wiiv^tttr^irdd  those  rights  under  A»e    encouragement  of 
(SiJglj^ki^,  nnd'thode  rights  cannot  be  put  in  jeeipardy  by 
''My  thkig  done  by  any  power  in  this  country,  without  com- 
"pletely  indemnifying  them  from  all  posrible  consoquenees. 
Thie  crime  of'  slave)^  is  the  critne  of  the  nation,  and  every 
^ilMUvidual  in  the  nation  should  contribute  to  put  an  end  to 
^  >itra»>sOota'a8  possible;  it  ought  not  to  be  continued  one 
'  meoieal?  longer  than  is  necessary  to  fit  the  slaves  for  a  state 
of /freedom;  for  our  Conveniencci  or  for  our  gain,  it  ought 
iaot  toibe  oAowed  to  exiit.    The  plaintiff  atates  bia  right  in 
teroN- so  general,  that  probably  advantage  might  have  been 
takeo'bf  ^it  bf  a  general  demurrer.    He  claims  ,a  right  to 
daees' or  servants.    I  take  it  that  would  have  been  aoflkt- 
iCHtly  certain'  after  verdict;   but  being  sufficiently  certain 
.  ^after^iferdicty  we  must  see  what  sort:  of  servanta  these  are. 
The  case  shews  that  they  are  not  servants  in  our  idea  of  the 


t)ack,  I  wfll  not  Ihterpose'i  T  (Kdf  not  Imn];:  tMt'iiefej't 
cannot  force  Aem  away."    He  inlgUt  hat^  acHledi^^^Wbr 
canl  permit  force  to  be  used  iipon^faemi  T  am'iih^  ^6^ 
of  the  king  of  EnglAnd,  vihose  duty^lt  is  lo  ^^rot^fkll/liis  * 
peopla,  and  I  cannot  aRow  any  force  to  be  n5e<i*'*fibrei''be^' 
yond  that  which  the  law  of  England  will  wanran^.'*"-^!  ^Uteft 
thia  qnestion  t^  early  in  the  argument;  if  kiij  fotti^  fiati 
btesennsed  by  the  slave-master,  or  any  man  in  faWidtfV^ls: 
there  any  tfian,  layman,  Or  lawyer,  who  wOulct  dbialiiPtm 
any  oois  of  those  slaves  might  have  brought  an  aciiop  it^mA. 
any  person  who  used  that  force  i    I  go  further :  it-'i  'slave,  ^ 
acting '  upon  his  newly-acquired  rights  of  a  free  'naan;^^adf 
determined  to  vindicate  the*  rights  of  his  nature,  atAJf  i^ 
aaid,  **  I  will  not  be  forced  back  into  a  state  of  ^slayery,^, 
and  his  deadi  had  ensued  upon  his  resistance,  it  ^oiitSl  ^ve[ 
bean  murder  in  evcfry  individual  who  had  contributedic^ma^^ 
dealii.    It  appears  to  me  diatno  one  can  doiAt^ai^^ose' 
coBsequenees  would  have  followed,  and  ma^t  have'lfb1tG%e^ 
according  to  decided  casesw    The  case  of  Sbmeriel^^a'l)^kiC 
decided^  that  if  such  a  transaction  had  occuirestf  iti  Englanii 
those  consequences  would  have  folbwed.    Is  lhe^r6  ^iui^* 
difference  in  law  between  w^EnglHh  ship  U{^tiie*'^&rs 
of  die-  sea,  over  which  the  En^h  flag  is  flying,'  yn«P  fiie 
JSagfirt'land?    Is  not  every  man  in  that  ship^aJT'^^ctt^ 
pYWlecaed  and  governed  by  the  £iig&jk  laws;  aa'ilf*1Ai  ItSA^ 
aetaaHy  set  his  foot  upon   the  soil  of  this  cOiititi^^"^^ 
9o,  them  ia   no  difference   between  an  IS^^  '  Aq^'^a 
UngkA  land^  and  then  the  case  of  Somend  bto  ddjflte^ 
tbii'cne;  for  if  Somerset  w^  entitled  to  his  dj^tti^^l;  Ht^ 
wiM  aMemj^ted  to  force  him  back  into  slaveiyWod'^^M? 
biten'iiabia  to  actiohs  for  the  act  tbejrhad  done^iff'^^Bfiil? 
bulSi^  tcy  that  tinlavrful  end.  It  has  been  8aidi>yMt^t@Mi§nk, 
wtM^'kesfflfgdedthis caie  with greaf  dbtlity,  that d4'<^l(^ 
CiMAAnmcfingiit  have  sent  these  slaves  4>adk;'hi&'£}ittdiU^ 
it^^iMt  ^und  to  carry  them  in  hitf  ship';  Hbdf  he  ^^tcAwti^^ 
ma^fon»  them  baek  into  Haveiy  tHan  he  todiif  Have  ciffii-^ 
*  '     •*        (t)  toft.  t.    Ho.  8t  Tr,  vol.  xL  p.  i.  S.  fc  *       ' '  *  *  ^ 
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miUed  flvm  to  the  deep ; .  i^  vopld  I^ito  bpen  ,^  moie  elm.-: .      i^^^ 
ri^i^lic^.|)erfa9p9>  to  have  cast  them  into  tl\e  wi^ves  than      s^^v^i^ 
to  bf^e  »cpt  them  back,  into  slavery ;  for,  in .  addUion  toj the      *"J|** 
p^n^h^^{nt  for  ^tting  their  aervice^  probaU;  deatji  itaelf .  CocaaAml 
would  I^ve  been  tke  resist  of  the  experiment;  and  I  pot  it 
t9  nps  man  whethec  be  would  urgne  that  Sir  George  Cecb* 
bum  would  have,  been  justified  in  placing  theih  in  so  dreads 
fu|  a  fi^uatief.    It  appears  to  me  that  there  noff  be  a  dia* 
tindion  takep  between  the  case  of  these  person^  and  thai 
of  slaves.  ((Oipiug  from  our  own  colonies ;  for  we  have  un«^ 
fortufiatj^Iy;  recognised  the  existence  of  slavery  in  our  ca* 
lonifs,  though  we  have  never  recognised  it   in   our  own 
cpuntfy«.^  Tbi|i  plaintiff   comes,   not  to  complain-  of  iW 
idolatioii  of  any  confidence  inspired  in  him  by  any  BngHeh 
lawsy,  ^^t  by  the  comity  of  nations.    I  am  of  dpimon  that 
b^  tbe,P9niity  of  nations  be  can  maintain  no  action  in  thia 
country  ;^,l)Ut»  although  I  am  aware  that  the  fin^/isAlawhas 
rfcoj|jii^|Md,sIaverys  it  has  tlone  so  only  hi  certain  local  limils> 
andfide^y  thai  in  any.  one  case^  except  one  upon  whicb  I 
sWi  pbs^ve  presently,  an  action  has  been  held  maintainable 
upon  a!.rig^t  growing  out  of  slavery,  within  the  munioipd 
courts  ,9f  ,\\n^  country.    >We  find,  upon  lopking  into  the  his- 
torg  qK  ,^bi^.  sutyect^  that  Queen  EUzabeih  once  expreiised 
fai^r  hop^^.to  Sir  John  Hawkhn  that  the  negroes  went  ^voltia^ 
tfiril^  frpm  Africa  to  submit  to  a  state  of  slavery  in  another  * 
Cfymtiy^  .and  declared,  that  if  any  force  was  used  tQHwda. 
them,  if  would  draw  down  the  vengeance  of  heaven  upon  the 
opunlry«    It  19  unfortunate  for  .the  memory  of  that  Queei^^ 
^t  during  her  reign  patents  were  granted  to  carry  on  tbtl> 
trader  and  those  were  followed  up  by  statutes  expressly  le-* 
cognising  it,  and  by  regulations  made  for  the  canying  it  iom.* 
The  legislaliirc),  interfering  from  motives  of  humanity,  i«h' 
pdatedthe  mode  of  canying  slaves  in  the  middle  pasiagef 
i(ait  is  called;  and  they  abo  thought  proper  to  regulate  th& 
making  of  insiinmces  upon  shives  who  shoidd  die  natunA 
dejtths.    Thece  ia  also  an  act,  passed  at  a  time^  when  one  is- 
surprised  that  it  should  be  passed,  immediate^  after  we  had 
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abcempliahed  •  oar  oyoL  libpiayr  4^>A^m 

revolution,  ia  1688,  wbkb  eeftaMjSi 

bappy  bfliogs  by  the  4egfa4wg  •pefllMp^K  ^^  >^ 

and  aothoiises  tbeir  being  brou^t  to  JSviJbii^. 

99  tbe  termination  of  tbeir  voyage*  bat  as  a  pltcp 

^ps  engaged  in  tbe  traflk  migbt  touidi;. 

tbat  act,  bow^ver,  I  tbink,  tbat  if  any  alavea  had  aai  < 

to  tbis  country,  and  bad  got  witbin  tbe  valpa  of  I'ImIh 

mouth,  a  great  many  of  tbem  would  bave  been  < 

habeas  corpus. .  There  are  also  two  Uter  acts  of 

by  which  .slaves  in  the  fVesi  India  islands  aie 

to  the  debts   of  the  persons  to  whom  they  beb>^b.Haiil 

saleable.     I  do  not  recollect  what  particular  la^fpipl'ji 

applied  to  tbem  there,  but  they  are  spcAen  oC  9$i 

saleable  like  any  other  species  of  property.    Vo^  J 

tutes  are  local  in  their  application ;  netther  of 

to  the  whole  empire ;  they  are  confined  to  the  fF^Mif^ 

lands  exclusively.    I  do  not  feel  myself  f<pttafe4»  ^MU  <Un| 

expressed  in  any  of  these,  statutes,  from  .mopflimiin.  lim 

same  opinion  respecting  such  rights  as  gprow  Wil^ ^tsiltPfm^ 

as  I  should  have  pronounced  if  they  bad  nt^er  beatt.pfMMA| 

and  it  remains  for  me  tp  consider,  whether  |i«.gnii  j|t4 

learned  commentator  upon  the  laws  of  this  rtimttfJKdtth 

jrect  in  what  he  has  said,  that  if  a  statute  ordeif  ,MMl  4^ 

that  which  the  Christian  religion  forbids,   ^  Idfk^^ikM 

obey  the  sUtute;  because,  if  that  is  correct  *^TT".lllrtlllrtt 

even  if  they  extended  over  all  England,  wov^  cp^iitejjjjy 

with  my  opinion.    But  happily  there  is  no  stfj^^.ff  il^ 

kind  which  operates  in  any  degree  whatever. vvitlufi:.}bl|bp|^ 

of  tbe  British  empire  m  which  we  are  pow^  ^tMFItJlK;;!^. 

minister  justice;  they  are  aU  confined  to  ^^W^  JMk^ 

idandsji  and  it  is  matter  of  pride  tp  me  .t^  UffMBtHfJjgfi 

while  senators  and  statesQien  were  devising. 

encourage  this  practice,  and  recomm^ndii^tlm..l 

ao  lately  as  tbe  reign  of  George  tbe  Second,  to  declare  d^ 

it  was  beneficial  to  tbe  country:  at  that  very  time,  th# 

Judges  of  the  land  in  Westminster  Hall,  and  diwhrini^  to 


I  «f  ckp^JBency,  rose  supenor  to        IB23;. 
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AqrBfedy  and  decltt^^^h»t  these  people 


of'  propertj.     As  ft  lawyel*,  1 
carijr  deCenmiutions,  ^hcti  a  different  doc-      o«»»^»*» 


ih  ike  senate,  with  a  considerable  de- 

pm«f  yif«feMi#iial  pridb;  and  1  venture  to  say,  that  there 

b<Mi.  dacided  case  in  nvhich  an  acdon,  founded  upon  the 

i^gkt  4f  aliMy/haft  been  recognised  in  this  country.    I  am 

9#ae  o#  tke  cftse  of  Suits  v.  Peitny  (a),  where  a  contrary 

ir  iiitiiiiated  by  a  man,  for  whose  memoiy  1  have  a 

ti  bat  the  case  was  never  decided,  and  therefore 

Ttmm'€  fiflikt  to  say,  that  such  an  action  is  not  recognised 

*eW.  flutif  it  hid  been.  Lord  ifott,  in  Smilh  v.  Gould  (J)/ 

ik'ndiadil  with  the  whole  Bench,  declared  that  the  former 

cftlfe  <Nrar  dot  hw,  and  it  is  thus  referred  to  in  Lord  Ray' 

^MiitfWBeporti,  ^  Sed  non  allocator,  for,  per  tbtam  curiam^' 

tMsf  aWoir  does  not  Ife' for  a  negro,  notaiore  than  for  any 

4fiMf  liMn*^  fof^*  Ate  comoion  law  takes  no  notice  of  negroes 

bdbf  MMMMh>tfk'  o^ler  men.  By  the  common  law  lio  man 

aui  Ikatvci  a  ^perty  m  another,  but  in  special  cases,  as  in  a* 

f  Xklfir/bliretek'&i  han  not  to  kill  him :  so  in  captives  took  in 

Mr,  BUt'tiittUter  cannot  kin  them,  but  may  seR  them  to' 

iHHoihVIIM  ^  Aire  k  no  sqcU  thing  as  a  slave  ty  the  laW 

^BkffiKnSJ  ""jAbdifa  man*s  'servant  is  took  from  him,  the 

lAakiif  dtiAdi  mafaitain  an  action  for  taking  him,  unless  it 

ii1lA2f  fierquod  servitiom  amisit.    If  J.  takes  B.,  a  Trench^ 

ftttil^  i6ipfiVe  in  war,  A.  cannot  maintain  an  action,  qiiare 

^e|ik  S.  dKjptivam  snum  Gallicum.    And  the  Court  denied 

iH^  dpMionin^the  case  of  Buiis  v.Pennj/,  and  therefore 

jMg;tfeitf  wair  given  for  the  plaintiff,  for  all  but  the  negro,' 

ftiNl^  'fo  tke  dunages  for  him,  quod  qu'erens  nil  capiat  per 

Mrikaa/^    JMmitting  tfaereforef,  that  Buiti  v.  Penny  was 

<MtiKI,  sIHF  it  is  over-mled  by  this  case,  as  it  was  also  by 

i^rMooa  case  of  Gttty  ▼.  Clete  (c).    The  case  of  Smith  v. 
*».,-.•  .     ./ 

{f)  %  Lev.  |!0l.    3  Keb.  785.        (6)  t  Salk.  666.    %  LordJR^yaiw 
5.  C.  If74.  S.  C. 

(c)  iLordBayaklir. 
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1828.  Brown  (a),  baa  also  been  cited«  as  opposed  to  thistdpclna^ 
but  I  believe  that  case  has  been  quite  misnndeHtood^  a5* 
will  appear  by  the  judgment  of^  Jjord  Man^eld,  ip^Somcr- 
OcMRANB.  sei*a  case  (fi),  in  the  course  of  which/  he  ^jrs  an,  fM^on 
fpr  the  property  in  negroes  might  be  maintainedt .  AU  that- 
the  Court  did  in  Smith  v^  BroBm,  was  to  say*  *'  If  you  want 
to  agitate  this  question,  you  must  amend  your  dedaffitio^^ 
you  oannot  muntain  y^our  action  for  a  negro  sold  ia  thi$ 
coiuntry;  you  must  state  the  fact  upon  die  record  Qu^^^i$ 
is  most  material  to  the  paint  I  originally  put)  that. those, 
negroes  ^ere  sold  in  Firginia ;  and  even  that  is  not  enjw^ 
you  must  goon-  to  state,  that  in  f^gtMa,  negroes  cafib^. 
legally  sold/'  Whether  that  amendment  was  made,  I  do  no| 
know,  but  if  it  was,  it  certainly  was  never  decided  upon.  l4fK4 
HoWs  own  words  are,  **  You  should  have  avenned  ti4|.ith# 
declaration,  that  the  sale  was  laFirg^nia^  and  bylbe  Iptfri 
of  that  country,  negroes  are  saleable;  for  the  hw9^M 
England'  do  not  extend  to  Firgimop  being  a  congu^ed. 
eountiy,  dieir  law  is  what  the  king  pleases;  and.we.^piiiiji^ 
take  nbtice  of  it  but  as  set  forth ;"  ^'  tberefon».(A4(daithe'W» 
porter)  he  directed  the  plaintiff  should  ameniiU'ii^^if'^ft 
declaration  should  be  mad^  that  the  dtfen^sipl  jfMBil9i 
debted  to  the  plaintiff  for  a  negro  sold.hei»iat<^t^i#]gbijhMft 
that  the  said  negro  at  the  time,  of  .sale^  jnw  ^.^jf^i^^gmf^ 
ind  that  negroes,  by  the  laws  and  statutes  qf  .^II'MIMII 
saleable  as  chattels.  Then,  the  Attome^-GemrsilJQqMyg^ 
in,  said,  they  were  inheritances,  and  ti:ai^rni^a^y<4Mtlll| 
and  not  without:  and  nothing,  was  done«^''  'iW'.  PW)fa(J^ 
feel  confident,  misled  Lord  Mofii^U,.  when  be.  aia4^..4^ 
observation,  to  which  1  shall  allude  by  and  by>  It  .4%:laai^ 
slaves  are  inheritances,  and  transferrable  by  deedg  s/»i  IJmi^ 
tore  an  action  of  assumpsit  cannot  be  maiatajiiedibMhffeqpt 
but  Itaiust  state  in  reference  to  the  preientcasai  A^bAsHt 
slaves  belonged  to  a  foreign  state;  the  case  wottldiMie  beea 
very  different  if  these  had  been  slaves  beloqgiog^  toowiof 
mir  plantations  in  which  slavery  was  recognised  f^  b«t  the 

(s)  f  Sam:  66C.  (b)  LofilS  Rep.  ].  Ho.  St  Tr. 
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gttfte  of  East  Florida  is  a  foreign  state.  Tlie  plaintiff's  nglil 

^erefore,  must  depend  upon  that  M^hich  is  called  comitas 

inter  commanitates.    Now,  it  appears  to  me,  that  there  is         ^^^* 

k  maiim  which  completely  prevents  tlie  plaintiff  from  re-    CocHkiifSr 

tt)vering  upon  that  comity  in  such  a  case  as  this.    I  have 

fdbfced  many  times  into  this  point,  and  I  take  this  to  be  the 

|^cit>I^/  that    the  comitas  inter   communitates   is  neveir 

allowed  to  prevail,   except  where  it  can  prevail   wilhout 

violating    the    laws    of   our    country,    without   violating 

the    laws    of  nature,   and  without  violating   the  laws  of 

God.*   If  the  claim  set  up  is  repugnant  to  either  of  these, 

•  it  cannot  be  vindicated  Sn  our  Courts  of  Justice^  because  our 

Courts  of  Ju$tieCaK  regulated  by  all  these  three}  they  are 

f(9nik)^  'Upon-  die  EnglUh  law,  and  the  £n^fc>^\  larw  is 

Mnnded .  oj^n  the  law  of  nature  and  the  revealed  law  of 

Goit  atld  if  the  right  sought  to  be  asserted,  is  inconsistent 

%vith^  eifher  of  these,  the  English  municipal  Courts  cannot 

rfcogttise  it    JNow  this  principle  I  beg  to  add,  is  recog«« 

iflsed  not  itiEnglafid  only«  but  by^the^awa  of  all  Europe,  for 

there  is  a  famous  case  decided  in  the  French  Courts  (a)) 

upon  which  Mr.  Hargrove  saya,;.  when-  (he  Stench  were 

gfoai^g  toder  the  despo^m  of  Lbust  the  I5th,  tfaey'were 

makiii^  the  most  ex^It^  declarations  of  the  liberty  of  theif 

mm  eoiiotfyistmd  dlclaHn^,  that  the  moment  a  slave  set 

Wn  f^^iJi^Friince  he  was  free.    There  b  also  a  case  in  the 

Gouits'of  France^  in  which  that  question  was  much  more 

phitosol^hically  discussed  than  it  has  been  in  any  case  in  this 

,<ioiilitry^  and  i  would  refer  upon  this  part  of  the  case  to  ia 

prtfagftiph  in Blacksione  (6);  ''Upon  these  two  founcJaiions) 

^6  law  of  nature,  and  the  kw  of  revelatton^' depend  M 

haljiftn  laws;  thal^  is  to*say»^na-human  Iftws  should  be 

Miibsed  to  contradict  ihesor'    It  is  quite  clear  that  slaver^ 

b  contrary  to  the^laWof  £i9g2a^€l;  aod^if^I  can  shew  thar 

kis  contrary  tp  the  law  of  nature,  for  which  I  cab  give 'the 

ftooBgest  audiority ;  and  if  I  can  shew  that  it  is  contrary 

(4)  TlM  Negro  eaie,  ;i«ported  Jor     n.  49f .  Ed.  I747r   See  70  Howel%* 
Ler  Causes    Celebres,    vol.  xiii.      St.  Tr.  is.  et  seq. 
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1899.  td  f!he  law  of  God,  of  which  we  Me  cowtalllly  •^■iing 
as  the  foundation  of  the  l«w«f  JSi^JswI;  ikm  i^  firiOkmi^ 
that  we  cannot  raoognue  it  Iwfe.  The  saaaa  wnleiv  ift  a  ' 
CacHAANs.  subsequent  page  says^a),  ^  the  kw  of  Et^lamL  abbbv^  aii< 
will  not  endure  the  existence  of  skverji  witfiin  Aia'naliaBt 
and  now  it  is  laid  down,  that  a  slaTCi  or  negio,  the  iasluit 
he  lands  in  England,  becomes  a  free  man ;  that  b,-  the  kw  will 
protect  hfan  in  the  eqjoyment  of  his  person  and  bia  property. 
Yet»  with  rq;ard  to  any  right  which  die  master  nay  have 
lawfully  acquired  to  the  perpetual  service  oiJohn  or  ThomoM^ 
this  will  remain  in  exactly  the  same  state  as  befoic."  He 
then  goes  on  to  explain  how  the  tight  to-  perpetual  aervioe 
is  to  arise,  and  sajs,  <'  whatever  service  the  heathen  n^r4 
owed  iof  r^t  to  his  American  master,  by  general, « not  pj 
local  law,  the  aame  (whatever  it  is)  is  he  bound  W  render 
when  brought  to  England^  and  made  a  ChriitianJ*  Now. 
whatever  he  may  owe  by  the  local  law,  is  got  rid  of  tb^ 
moment  he  ^ts  beyond  the  local  limit,  end  what  seirnGe 
is  itthat  we  owe  by  the  geoeraLlawi  It  is  service  to  ofir 
country,  and  to  our  relations,  for  the  protection  thegr  have 
afforded  us,  and  sudi  service  us  we  may  diuse  to  entet 
into  by  contract ;  but  a  state  of  slavery  excludes' thoiposttbir 
lity  of  a  right  to  service  arising  out  of  any  of  theae^  A  4|jfe> 
baa  no  country;  he  isnot^reared  for  his  own  bepefil^  bui 
for  the  benefit  of  his  master ;  ho  is  iooapable  of  entnckg 
into  a  contract;  he  has,  as  it  has  been  aaid  Iqr ifl9pQrf4 
eloquence^,  been  bou^t  without  moneyi  and  ahall  fae^i^ 
deemed  without  pace.  We  want  no  better  authonij^  4hiu 
the  civil  law>  for  saying  that  slavery  is  contraqr  to  Aa  :kw 
of  human  nature*  We  know  that  the  .civil  law  has  sup* 
ported  .tUe. degrading  trade,  for  in  the  Dig^t,  lit^.  1» 
tit*  8^.seG»  2,  it  is  «iid>  *'  Servilua  autem  esfi  troDstitutio 
juris  gentiumi  qu&  quis  dominio  alieiiO'Ctw|iri,,,yM(ku|aMi| 
subjicitur :"  ao  that  we  have  the  KlNgeoi  e}ftH$fMy.d«dMigf< 
that  slavery  is  a^  sulji^ation'  of  4«ieiclyi.rlrMplk}f«t)CNi||Eib«^ 
no  right  to  make,  because  it  ia.aBaia|t  tbe^ittil^bk  HtfMk 
(«)  1  fioalai;  4H.    )  Ixiisinlad  anild^i 
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oC'Mlwli.  "WltJimB  owsdfies  also,  as  a  natSon,  gives  judg-        1823. 
naat«a^tllb»nibje(%  AvtlloiqEhvmcbdbledly  in  the  reign  of 
Oemig$t^tfSmtmi,  §h  I^priitore  ^dedarwl  tfaiB  a  traffic 
lfiMfi(fiaIHt»  llM^^coiaDtry,  aid  6nib  which  ought  to  be  eo-   CocHK^anu 
<»»agidf  Aiil  liy  a  late  statnte  we  have  pot  an  end  to  it; 
we?lMf  e  done  wme,  we  have  bought  up  at  a  large  price  the 
light  of  other  countries  to  carry  on  the  same  traffic;  per- 
haps we  were  not  compelled  to  do  that;  perhaps  we  might 
have -been  justified  in  usiqg  the  power  we  possessed  to  put 
an  end  to  it;  it  would  have  been  a  glorious  alliance  to  have 
united  ourselves  with  the  weak  against  the  strong,  and  so  to 
have  abolished  this  usurpation  against  the  rights  of  nature: 
Bttl|^'  it  may  be^  we  were  conscious  that  we  had  recaved  loo 
large  a*  share  of  the  profits  arising  from  this  most  infamous 
tnSRe,  for  us.  to  cast  the  fiilBt  stone^  and  may  justly  have 
paid  this  sum  of  money  as  a  sin-aflfering  for  past  transgres- 
sions.   I  believe  we  have  now  purchased  from  every  state  in 
JBvrope  the  right  of  carryhlg  oh  this  traffic^  and  our  laws  have 
pressed  in  the  strongest  ternu  the  indignation  of  this  coun- 
try at  the  idea  of  its*  longer  continuance.    I  have  referred  to 
the  tiuthority  <ff  the  learned  commentator  to  prove  what  we 
ai^in^he'dai^kabit  of  dechuing,  that  the  law  of  Englwid  is- 
fbhDJdefl  upon:Ohristianily,  I  know  it  may  be  said  that  slavery 
\ta!^toterated  by  the  JewMhw,  and  is  not  in  express  terras* 
fblMdden  by  die  law  of  Chmi ;  but  the  observation  does  not 
tip^fb  n^gfo  slavery.    By  the  old  dispensation  no  man  . 
coiildbe^  Uave  for  life  without  his  own  immediate  consent; 
itdife*  li<it%  stranger  could  b^  madte  a  slavey  and  he  was  set 
lit  lib^y  ilk  the  year  of  jubilee,  unless  he  consented  in  the 
dMst  fiitt  and  public  manner  to  continue  a  slave.    But 
wtiafever  might  be  the  law  under  the  Jewish  dispensation^ 
Aticty  is  clearly  condemiMKi  in  principle  by  Christianily. 
That  divine  and  benevolent  system  has  put  an  end  to  the 
diiMnclions  which  existed   between  the  different  mces  of 
ntalikind  prior  to  the  time  of  its  establishment,  and  out  of 
wbiek  shiveffy  grew.    It  mm  out  of  a.  depraved  state  of 
feeling  entertained,  by  one  naljoo  towasjfis  another^  not  cob- 


^2^  CASES  IN   THE   KINQ'S  BCNCH, 

1823.        sidering  ibem  of  tbe  same  flesb  and  blood.    A  great  Grecitfii^ 

^"^"^^"^^       philosopher  bas^  expressed  his  opinion  that  every  nation  of* 

V.  the  >vorld  was  fomi^to  furnish  slaves  for  the  little  portioi^ 

CpcHBAi!*.    ^f  ji^g  gjpjjg  ^  ^jjj^jj  jj^  ^^  ^  jj^^j^jg .  ^^^  ^jj^  Christiaa 

tj/sligion  is  founded  upon  better  principles ;  its  maxim  is,  (hat 
we  are  all  the  children  of  one  comn^n  parent ;  and  how 
shall  a  human  being  be  degraded  into  a  slave  while  such  a 
religion  exists,  which  prohibits  all  force  and  all  guile,  even 
tfx  repel  an  injury  or  an  insult?,    A  man  cannot  be  made  a 
staveTexcept^  by  force  or  fraud;  they  are  both  condemned 
by  Chriistianity ;  the  whole  system  is  directly  opposed  to  the 
Christian  religion,  and  therefore  it  is  contrary  to  the  law 
of  England.     Lord  Mansfield  has  said  in  Somersef^  case' 
that  a  contract  for  the  sale  of  a  slave  is  good  here,  and  he 
speaks  of  the  point  as  having  been  decided,    I. can  only  say 
that  1  have  s^nrcbed  iivith  all  the  industry  o£  which  T  am 
master^  and.. that  lean  find  no  such  decision;  the  casein 
Salkfildisf)  certainly^  does  not  decide  it*    H«,  however,  goea 
on  to  add,  what  is  extreihely  material  to  the  subject;  for  he 
aaySf  ''  the  question  is,  whether  any  dominion,  autboiity,  or 
coerclqn,  can  be  exercised  over  a  slave  in  this  cout^.  '  The 
difficulty  of  j^doptjng  the  re^tion  oC;Alavery  at  all,  Ivitfi^t. 
adopting  it  in  ,alUts  consequences,  .is  extreme :  many  ti  ita, 
consequences  ace  ahsolutjely  contrary  to  the  munidiSal  law 
of  England.^    I  have  Uierefpre  the  dufbority  of  Lord  jtfans^ 
field  for  saying,  that  if  we  ado[^t  slavery  at  ^  all,  we  hiust, 
adopt  it  altogether,  and  that  we  cannot  adopjt.it  altogether 
without  running  counter  to  the  municipal  law  of  thi3  countiy. 
\yhatis  the  result?    It  must  be  taken  to  be  not  (^lyhia 
judgment,  but  the  judgment  of  the  whole  court,  that  slavery 
cannot  be  adopted  at  all  in  this  country,  because  it  cartAotj^ 
I^ylaw,  be  adopted  with  itll  its  consequences.    The  negro. 
Somerset  was  discharged,  and,  if  discharged,  had  he  not  a 
FJght  of  actipb  against  those  who  had  detained  him  ?    I  tbinji;. 
ii  follows  as  a  necessary  consequence  that  he  had,  and  if  soj^ 
l\Q>v  is  it  possible  that  any  action  can  be  maintained  a^^insi 
(a)  Smilh  V,  Bnfwn,  t  Sall^..  6^. 
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either  of  these  defendants^  unless  there  is,  which  I  am  per- 
fectly satis6ed  there  is  not^  a  legal  difference  between  an 
£aglish  ship,  and  the  soil  of  JEnglandS    On  the  spot  where 
this  transaction  took  place  the  plaintiff's  rights  w^se  at  an 
end;  the  slave  had  made  his  escape,  and  had.  redieenied 
himself.    The  defendants  might/  if  they  had  placed  these 
,  people  in  some  other  place  of  safety,  have  prevented  their 
continuance  in  the  ship ;  but  they  would  have  incurred  a 
heavy  responsibility  if  they  had  delivered  them  into  the  grasf 
^  of  him   who  would  have  dragged  them  back  to  shivefy. 
^ad  they  been  near  enough  to  the  English  coast  for  a-habeaa 
^c<>rp^  tOMach  them,  -  they  might  have  been  discharged  by 
th^tjvocess;  then  ihey  had  a  right  to  be  discharged  where 
^^^he^  were  ;  and  if  so^  *  they  were  there  elotbed  with  all  the 
^i^^  of  English  subjects,  both  by  the  civil  and  crimind 
4  }t?4p  ^  ^^l^^i  <^nd  would  it  not  be  the  grossest  absurdity 
,io  contend,  that  any  action  can  be  raaintaioed  against  any 
individual,  merely  for  refusing  to  assist  in  the  viola^n  of 
.  ihose  r^hls,  in  depriving  them  of  their  freedoiHr  andJn  plunge 
ingtbem^baek  again  in^o  slavery?  I  have lalready- stated  that 
}fkmo{  opinion  that-tkis  ease  might- well  be  determined  upon 
^jjdie  short  ground,  that  it  doea  not  appean  before  us  that  the 
. f pontiff  has. ai]iy  rights.whatever  in  respect  of  these  persons^ 
^^^cffufff^  he  does  not  shew  that  the  l»w  of  slavery  prevailed 
^  U)  ^ast  Florida*    But  if  it  did  prevail  there,  it  is  a  local 
.  ^;  it  is  an  ant^chnstian  law;  and  it  cannot  be  extended 
^  ^eyond.the  limits  of  its  owa  state,  nor  be  recognised  as  laws 
.  in  a  country  like  this,  where  the  Gnirts  of  Justice  arcT^u^ 
Jatfd  according  to  the  law  of  nature,  add  the  revealed  law 
^f.lGod.    For  these  reasons  I  am  decidedly  of  opinion  that 
.  this  action  cannot  be  maintained. 

Judgment  for  the  defendaots^^  ' 
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iwa,  i .  1.  -  .  t   ■•   V...  i-  V       !  .  ,      I. .11-.  .  i> 

In  an  action  C^ASE  foc  slaodeiiog  the  plaiotiflf '•  tide  toafaooie.iMRi 
pUintUT's  Me  pnm9f9  m  the  county  of,  Suny.  l*he  declaatiQii;.atated 
ter«"  i!!*  a""  *»^  ^»«  Affl/*OT  mnter,  and  onel&rafmXqgs^  >5foif 
leaseboldhonse  the  time  of  committinff  the  nievances*  &c.  lieing.lrafiiUy, 
and  premises,  '     ,     ^  .      ,      «.       ■  •  %   ^  t     I 

[the  remainder  posi^ssed  of  a  certain  dweUing-boiue  .aiid.paf«el.^f,J|Fiiiqf,,. 

99  yern^'  situate^  8uu  for  the  residue  of  a  term  of  99  fm^tpn^im^pfr 

mencing'  in     ingjo  )79i>  as4^ed  to  them  by  defendant  in  truatftp^ell;. 

be  had  oni.'  by  indenture  of  8tb  Moff,  1815,  between  the  said  Mp^W^. 

d^fe^di^n       and  J».  Zr^of  the  first  part^  defendant  of  the  secmi  p«r(; 

•abject  to'an  and  plaintiff  of  the  third  part;  the.  said  M.  fV,  and  M.Js^ 
agreement  re«  .  * 

•erring  to  the   and  defendant,  sold  the  premises  to  plaintiff  for  tfie  sins  of 

?f*?epor^S!  l600/.,.then  paid  by  him  to  the  said  M.W.  and  if.  *^ 

tafn^^^ndr^'  for  the  then  residue  of  the  term,  and  that  phipt^iff  oatered 

tions,  which  mto  and  became  possessed  thereof;  that  by  agreement  of 

formed],  ^e*  ^®  ^^^^  ^^^>  m^de  between  plaintiff  and  defeodant^ire- 

ayei^^^that  ^^^  ^^^  indenture;  reciting  that  plaintiff  had  agreed  tp 

if^^dinierett  purchase  of  defendant  certain  fixtures  at  a  valuation  tojbe 

plaintiff,  of  made ;  and  reciting  diat  it  had  been  agreed  tl^jt  i%  ai^ould 

P?mUM,^to^^  not  be  lawful  for  plaintiff  to  sell  the  premises,  ^bfitf  that  t 

^t  '^^^'I^  ^^^^^  ^^  7^>"  defendant  should  be  entitled  to  je-pnactia^e  . 

and  remainder  them  upon  giving  six  months  notice,  to  end  6th  Nocem^er^ 

term  of  99  1820,  and  upon  paying  I6OO/.  and  the  value  of  the  fixture; 

come  iud"an^  ^^  ^^^  ^^  defendant  should  not  givesudi  ^tice,  that  then 

expired,  was  he  should  be  entitled  to  re-purchase  upon  the  like  oonditiooa 

bat  "Siat  by'  ^f^^r  ^^n  years,  but  that  in  the  mean  time  plaintiff  should 

SlTndSrt  dfJiw  ^  *^  '^"^^^^y  ^^  Bwnl  a  leaw  ^ !«»««  of  ^^  pBemiaes  not^ 

persons  who  ex[ceeding  five  years  each ;  it  was  agreed  that  if  such  notioe 

of  pnrehasing  ^^s  given,  and  such  payment  paade,  defendant  should  be- 

tnterett  in  the'  ^^^^  ^^  purchaser  of  the  premises,  and  plaintiff  would  at 

•aid  premises  the  cost  of  defendant  assign  them  to  him  for  the  then  lesidae 
were  deterred      -    -  ,         ■  •   x  .     '       '  •  x  ^^1 

fromsodoing/'  of  the  term;  but  that  if  no  such  notice  was  g^ven.  an4,no 

&C.  and  it  ap-  '  -  '  ' 

pearing  in  evidence,  tb^t  the  intemt  actnally  put  np  to  sale  WM  «a  WNtir  ItmJm 
tt  years,  to  be  granted  by  the  plaintiff  to  the  purchaser  ;r-Held,  that  this  itas  a  Ciilal 
variance.  •  >  1  >.  •.  ..| 
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such  pajment  made,  thtn  defendaat  ahoiild  be  at  libertj  to  i823, 
fttichase  the  premises  after  leo  jeai^  «poD  gmag  sbc  ^^^/^ 
nODths  Botioe,  aod jpagpias fthe IGOO/.  aidirabie  of  tliefix*  KtiuiAv 
tures;  that  plabtiff  should  be  at  liberty  to  grant  a  leaaa..  Pbatt* 
or  leases  of  the  premises  adt  exceeding  fite  yean  irom  Ibe 
date  of  the  agreement^  and  in  defiHilt  of  notice  to  lease  for 
five  years  mova:  Provided  that  in  case  fdamtiff  shodd  at  wy 
tine  be  under  the  neoessi^  of  aeHtng  <he  preMses  and-fix-- 
tares,  he  should  be  al  liberty  ao  to  do^  upon  pving  six  months 
QotJte  to  defendant,  unless  defendant  should  in  the  nen 
time  and  before  the  expiration  of  such  notice  pay  die  16002. 
an^  the  value  of  the  fixtures.  The  declaration  tiien  averred 
that  the  fixtures  were  valued  at  262.  St. ;  that  defendant  did 
not  at  any  time  prior  to  die  notice  givm  by  pfadntiff  to  de- 
fendant, ^ve  any  such  notice  to  plaintiff,  nor  pay  the  lOOO/. 
or  thed6ir.Ss.;  that  on  the  1st  Jtf9is^  1817,  pfadntiff  was 
under  the  necessity  of  selling  the  premises,  and  on  tbe 
12th  June,  1817|  gave  notice  to  defendant  of  hisintentioa 
to  sell  the  same  at  the  end  of  six  montiis  from  tiiat  day, 
unless'  defendant  should  pay  the  1600/.  .and  the  26/.  3s.  in 
the  niean  time ;  that  defendant  did  not  so  pay,  and  diero- 
upon  plaintiff  became  entitled  to  sell  the  premises ;  Ihat  on 
tiie  8th  Jtay,  1820,  defendant  gave  notice  to  plaintiff  Ihat 
he  would,  on  the  8th  NovenAir  then  next,  pay  tbe  1600/.  and 
tiie  S0.  8s.,  and  require  plaintiff  to  asugn  to  him  the  tiien 
residue  of  the  term;  that  the  said  notice,  so  pven' by  de- 
fendant, was  nugatory  and  void ;  that  on  the  28th  July,  1820^ 
defendant  filed  a  bill  in  Chancery,  and  obtained  an  iigunction 
to  restrain  plaintiff  from  sdling  tiie  premises,  which  was 
afterwards  dissol^d;  tiiat  on  the  2;ist  Stfiember^  1820^ 
plamtUf  caused  his  interest  in  die  premises,  to  wit,  all  the  rest, 
nssidue,  'and  remainder  of  the  said  term  of  ninety^iiBe  yeari 
th6n  to^^ome  and  iinexpired,  to  be  put  up  to  sale  by  public 
auttlon.'  Yet  defendant,  .well  knowing  all  tbe  premises,  and 
thkt  pl&tutiif  had  full  riglit  to  sell  the  same,  and  contriving 
to^hioder  ohuntiff  freim  eeHing  the  sWAe,  ptiblbhed  the  fo(- 
lQ^*iDg  Kb^i,  of  and  coi^cerniqg  plaintiff 's  t^tle  to,  and  rigl^ 
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-IMff       lo  dispose  of  the  sBme,  in  the  foitn  of  a  notice,  am!  coin 

^^P^^^      taining  a  copy  of  the  said  agreement : — *'  Take  notice  Unib 

V.  the  above  is  a  true  copy  of  an  agreement  entered  into  be- 

.*M^  tureen  George  Miltman  and  me,  the  undersigned,  John  Praiii 
and  that  in  pursuance  of  such  agreement  a  notice  was  duly 
given  on  the  8th  ofAftf^last^  of  my  intention  tb'ptt^Ae 
sum  of  I600l.  in  the  said  agreement  mentioned,  foi^  t^^- 
conveyance  of  the  aaid  premises,  |ind  that  I  shall  be^  reHif'to 
pay  the  said  sum  of  1600/.  on  theSth  of  ^otoebiS^lb^t, 
being  the^time  specified  in  the  said  agreement;  akid'HyHh^, 
take  notice,  that  I  have  instituted  a  suit  in  'theCdiM'>ef 
Chancery  against  the  said  G.  M.  to  carry  into  ^fibM^tlH^ia- 
tent  and  meaiinig  of  the  parties  to  the  said  agiMtoeM«'V:d9f. 
means  whereof,  divers  persons  who  wete  4^Hlfai8!^^>(^l^-» 
abasing  plaintiff's  said  interest  im  the  sdd  prMka^^m^e. 
deterred  from  so  doing,  and  the  sama  was  not.iteflf'ilQrilAsi 
it  any  time  since,  been  sold,  9pd  pkintW  has  never«y^4e6iv 
able  to  sell  or  dispose  of  Us^eaid  interest  in  ike  S4iid  preihises, 
to  plaintiff's  damage,  &c.  >Plea,  Not  Guilty,  and.issne 
thereon.  .  At.the.  4rial^  before  Aijiolt,  C.  J.;  at  the  lfMUjb-^ 
sex  aciyoum^  Sittings  after  last  TrinityT^m,  i^  appeared 
'  from  the.  evidence  of  the  auctioneer,  emplon^ed  on  the.  ooea-^ 
sioi^  that  the  interest  actually  put.4ip  to  sale  vcbe  an  under- 
lease CoTvtwenty-two  years  to  be  granted  by  the  plaintiff'  to 
the  purchaser,  vh(sreupon  it-was  objected  for  the  iefeMnt 
that  this  wa;  aiffatalvaiiance  between  the  declaration  and'tbe 
'eiridence ;  the  former  averring  that  <'  the  said  mterest  of  Mm. 
-  theiplaintiff.of  and  in  the  said  premises,  to  wit,  all  thetest, 
vesidue,  and  remainder  of.  the  said  term  of  mnety-nine  years* 
tfaeivto come and.unexpired,"  was  put. up  to.s^Ie,  and'Ae. 
latter  shelving,  that^  nothing. more  thau  ao^.ttucterJelM^r) 
twenty^two  years  was  put  up.  to  sale^;  and  the  learqed  Jodge. 
^       being  of  opinio^  that  the  variance  was  fatal^  nonsiuied  tbe, 


9carl€ti,  im  Michaelmas  Term  hist>  having  obtained  a  a|)^ 
JSi^i  to  set  a^jide  the  nonsuit^ 


Jb^rryv/^aBd  is.  JBoy/^,  qow  appeared  to  ahew  cmiae,       jfM. 
hat  wew  sippped  by  the  Court.  *  *^^;•^i/ 

•        -^       -  «.  . 

■    Scarlett  and  Cartery  in  support  of  the  nile#    The  mi|h      l^t^< 

'lioied  variance,  even  if  it  be  a  variance  at  all,  is  not  matei^^^ 

in  the  present  form  of  action.    The  gut  of  this  action  is  tho 

slander  thrown  upon  the  plaintiff's  title;  his  title  arosc^  oti$ 

of  an  asffgnmeqit  in  trust,  to  sell  the  estate^  unless  it  i«ras 

^e^nod  within  a  certain  time ;  it  was  in  fact  an  aqtual 

iwignm^l^  ofitf.  coupled  with  a  conAtion  not  to  sell  until  ^ 

r^slaiopeiiofli  which  pfpoA  bad  arrived.    The  n^ter  of 

MvHemeftt  in  the  d^Iaration  my  be  burger  than  the  pr^^ciae 

yJhct^  b«itr|lKit  is  wimportant,  in  the  .samp  view  as  the  state- 

IMnt  of  dama(e  is  alwayi  larger  t)ian  thp  .real  dami^  S1167 

:4«4Ped»  a»d.  is  ajiwa]^  oons^dered  as  immaterial.    T^.de? 

.  MriptioQ  of  the  interest  put  up  for  sale,  was  used  merely  as 

.  41.  mode  of  estimating  4ie  images,  and  therefore  need  not 

4m  pished  pre^ipe^  as  described*    The  plaintiff  clearly  had 

f^  rig^  U>  sell,  some  intpr^^t  in  the  property,  and  if  he  had  a 

fight^io,  sell  any  igteresty  bo^yever  small,  his  ti|y|e  h^^  beei| 

sbadereil.    {4bbi^t^S!*.3.    The  de^ndimt  als6  had  some 

interest  in  the  property;  he  was  not  a  stranger;  he  was  not 

^  mere.wroag-doer ;  he  had  a  right  to  object  to  the  sale,  if 

ho  thought,  it  went  to  compromise  his  rights.    Holrqydi,  J. " 

-.ISie  declaration  states,  that  by  means   of  the  libeli  the 

Illaiiitiff  has. not  been  abia  to  sell  his  $aid  interest  in  the  p|«- 

jsfsjss;,  now  that  mterest  was  not  offered  for  sale.    Baylq/^Jn 

'J^e  ^.p|^ii)tiff,  therefore^  has  not  made  out  his  main  ch9ig9 

^ajn^t  the  defendfot ;  he  never  intended  to  sell  his,  9^ 

,«iterf^t;  his  object  was  to  sell  a  part  of  i^    T^t^afgu^ 

meat  caipH>nly  go  to  affect  the  quantum  of  damages;.. the 

l^pvrer  to  grant  a  lease  was  pact  of  hif  interest,  and  thfit  he 

j|ut  up  to  sale.    [Holroyd,J.    Is  the  granting  an  under^ 

lease,  a  sale  at  all?    The  sale  of  an  existing  interest  is  ^e 

thing ;  but  the  sale  of  a  power  to  create  an  interest  de  novo^ 

if  another.     I  thhik  that  distinction  applies  here.}    Bj^ 

;tbe  terms  of  the  agreement  tlie  plaintiff  bad  absolute  powc^ 


y^/     sufficient.  *[Hd%tf;j/Sti»tlicl»u8e^lfctlfeWyW^ 
MiLUiAif     ^^^..^j,  ^  ^^^^  stibjert-matterj ie^inturt  be*««  sdfiik  'iitt> 
PHAt*r'      lanto.]    Undoobedly  it  mnst,  and  so  it  is' il  iBfe  ^^fiK-Metit 
case.    That  appears  cleariy  from  the  proviso  in  the  9gie^ 
itiexilf  itMch  Bttites  that  in  case  Ifae  plaintiff  sliall  at  taf'Stne 
hk  UYid^r  Ihe  n^esnty  of  selttng'the  prenftsegy  be  sfaaU'lk 
^  fibert3rto  do  to  vpdti  giving  iix  moAtlis'  notice  to  the  'dcs 
feUMity  'diTOSii  Ale  ^fendaift  diall,  brfore  the  tt^Mifu  of 
that  notice,  pay  the  1600/.  and  iht  price  agreed  M  fbr  Ae 
fixtures.    [Holroydf  J.    Does  it  any  where  appear  from  the 
dgrcfettlent,   Aat  tfi6  piaihtMTted  pol^fr  to  unaer^let  Ae 
preihisesi]    IRi^  Ibajdm  that  the  major  iriclmisi  tkeminM, 
w91  answer  that  objection ;  he  bad  tibsolute  poiter  to  Mil 
the  premises  by  the  elipiess  tenhl  of  *fte  agre^M^saty  add 
therefore  he  had  impliedly  power  to  let  thiem.    IBayUjf,  J. 
The  notice  given  to  the  defendant  is  6f  tM  {Aamtiff 's  in- 
tention to  sell,  and  he  avers  that  he  did  put  np  to  sale  his 
liMrest  in  dife  premnsea.    Did  lie  in  pdiM  oClbe^iAiiao? 
Certainly  nat ;  he  puts  np  to  sale  an  under-lease/  which 
does  not  support  his  dedaratiMS.    His  ground  of  action  k, 
that  he  was  about  to  sell  all  his  interest,  and  was  prevented 
by  the  defendant  from  so  d<Hng;  the  fact  is  otherwise;  then 
his  ground  of  action  fails.    Best,  J.    Non  constat  that  the 
defendant  mtended  to  impeach  tiie  plaintiff's  title  to  let  thf, 
'  premises  i  his  objection  nught  be  bonflned  tb'tte'UAa  m 
.  them.]    An  averment  that  the  phimtiff  had  a  right  to  «eB  n 
. '  t .,' ;/ '    lettn  of  years  in  tiie  premises,  would  not  have  been  badnu 
;!' '  ['       '^    demurrer,  and  if  so^  this  declaration  is  sufficientiy  supported 
^  .  > ) .    .   M    ity.  die  evidence* 

Ii'ii'I  '/  h  .1  , .'"  A^BOTt,  C.  3.—X  am  clearly  of  opinion,  that'  this' is  a 
.  |t .;.  'filial  ^fiance.  The  averment  respects  thewhc^  interest  in 
.  .  /.  1  4  ,||ie  pveaus^:  the  evidence  goes  only  to  a  part^  Such  a 
MP  hriid  »!'.  i.Aode  of  declaring  waa  prgudicial  to  the  defendant,  becau^ 
t/; ';*;'';  '  |)t  ahut  him,  out  firom  contesting  the  phtbtiff^s  tight oir the 
(ecoi;d.    It  is  not  open  to  us^  in  thia  atate  of  the  caae^  to 


MiuMA^; 


cofuider  thejeHerU  fiestion  uliedier  the  plmnHfS  had  or 
badnota  ng|itJU>iio.wlaaIte.pcQpo8fdipdf*i  HifradcfffMs 
does  not  aopport  his  dedacatioi^  aad  therefore  be  caimot     '"'T 
maintain  the  action.  ^^V"" 

Baylby^  J« — No  relation  of  vendor  and  vendee  would 
have  been  created  by  the  coarse  the  plaintiff  proposed  to 
adopt,  but  merely  that  of  landlord  and  tenant.  That  wpyld 
not  support  bis  declaration,  for  he  was  creating  a  new  term« 
not  selling  an  existing  one. 

HoLBOYD,  J. — The  ptamtiff  declares  upon  a  libel  qf 
and  concerning  his  right  to  sell  his  said  interest  in  the  pre^ 
mises..   All  that  be  attempted  to  do  was  to  let  the  premise^j^ 
which  will  not  support  his'  declaration. 
♦  • 
B^ftTV  JT*  concurred. 

^  .  Rule  dischaij^  (a). . 

<«)Vidd#B«>».flie'  %C#.ia.^TVuuit.ftM.  .I9f.&9.69&49|k 
9  B.  J(  A.  S60. 


Thompson  and  Others  t.  CiiLBS  and  Others/  Assignees' 
of  An  DBA ns  and  Another,  Bankrupts. 


Ti 


ROVER  for  nine  bills  of  exchange.    Plea,  Not  Gpilty,.  Where  ike 

and  issue  (hereon*    At  the  trial  before  AbbM,  C.  J.  at  thf9.  a"^^^^ 

Summer  Aisizes  forXnueaiftire,.  1882|  a  verdict  w^s.  fonnd.  ^^I^J^^^* 

.  paying  ioy  bilb 
«f  exchange,  which  were  never  written  short,  bat  entered  to  the  fall  aB|onnt  on  the 
day  they  were  paid  in,  in  the  pass  bOolc,  and  also  in  Uie  Iwokt  of  tlie  bank,  to  the  credit 
of  the  customer,  as  **  bills''  (not  as  <'  cash"),  and  after  such  entry,  the  costomer  was 
at  liberty  to  draw  to  the  full  amount,  by  checks,  and  the  bankers  became  insolvent 
liaving  in  their  possession  several  of  de  customer's  bills  so  paid  in,  and  the  assignees 
having  converted  the  same  to  their  use  :•— Held,  that  Uie  customer  (who  had  a  cash 
hslance  inhis  IhiOR.  aithe  thae^of  the  banhnployX  might  wafaitBiii  tiever  against  the 
hitter  for  the  amount,  there  being  no  evidence  that  he  had,  in  point  of  fact,  agreed  (hat 
wheh>tba  blUl  w^epaM  hi,  they  were  to  become  the  propei^iif.the(hankers.  SemMc 
that  a  <;uflomfof  beakers  ip  ns^  bills  so  deposit^,  by  paying  them  away  In  the  eonrse 
«f  nkifiir'baiiftlbgbtiiiincss,  is  not  good  in  point  of  law,  and  ccrtaitilyeannot  bmd  the 
tc^a[|irifUh9Qe^l»'^xpr«ssK«sentw  A  banker,  however,  i^jr  neg^tiatf  bills  deposited 
by  his  customer,  to  such  afn  extent  as  the  necessary  demands  oT  the  latter  may  le^airey 
vilh^athis  eHtfretaaaOKlrity^ . 


m 


Thohpson. 

OltBH 


opinion  of}  tbe.Cowt  upoa  the  foUoiiiog  4 


The  plaintiffs  are  ^partners  under  the  firpi  .of  WiUiaim 
Thompson  and  Co.  in  a  silk  manufactoiy  l^r  LafiCff:fer^^^A 
for  many,  jears  past^  have  had  a  banking*  accpupjt  W^^j^Tfu^ 
mas  Worswick,  Som  and  Co.  being  the  firm, in  .ii()ucbi^tbf 
bankrupts  carried  on  the  busine^  of  banken  priQi[f,$o  jt)^ 
failure.,  The  defendants  are  the  assignees  of  th^  bwjkiyp.^ 
duly  chosen  under  a  commission  of  bankrupt,  w)iidi^t){|i?f|f}l 
on  the  15th  February^  1822.  The  bills  of  eicb^fpgf  il^hi^ 
are^  the  subject  of  the  present  action^  were  rj^eiy^  pOff^ 
bankrupts  as  such  bankers,  prior  to  their  bankniptcj,  t9^^. 
account  of  the  plaintiffs,  and  were  entered  in  ,tbe  aofffltf 
m  the  manner  after  mentioned.  They  remained  lut  ^ 
bankers  hands  till  their  bankruptcy,  when  they  wer<$.ti|^ 
possession  of  by  the  defendants,  as  assigpeei^  and  C9QptrU4 
to  their  own  use.*  The  account  of  the  plaintiffs  wit|i  ibR 
firm'  of  Thomas  fVorswkk,  Sons  and  Co^  had  cqia^bu^Mil'  fos 
ihany  yeai^,  add  was  kept  in  dbe  following  foriQ  i|»  th^p«^ 
book  or  banking  book,  and  it  was  the  course  of  .dei|Iing  .^C 
the  bank  to  keep  the  accounts  in  this  form: —        .  ...t     ,  < 

Messrs.  VT.  Thompson  and  Co.  in  amount  with  J*.  /Ffl^ 
wick,  Sons,  and  Co*'  ,     ,  j 


1*     ' 

V 

c- 

.\ - 

:               i 

iSfl. 

£  f/  d. 

18«1. 

£     9.   i. 

Jiily4 

to  Bank 

81  11    0 

Jnlyl 

By  Balance 

1574    1    4 

5 

Bank 

100    0    0 

S 

Bills 

riiVi  p 

i-  ' 

Draft 

34    1    0 

'      1* 

'  Ditto 

564    1    6 

At.  theead  of  every  half-year,  an  account  was  sait  in  t6 
the.  plaintiffs  from  the  bankers.  In  an  account  deliverad  to 
tfae  plaintiffs  at  CArii^ma5,*18Sr,  and  also  in'  the  pass  book^ 


winW  for  6Q&1*  l6s<  (  erne  of !  those  in  qtostiori  in  this  waCiMsr  ifs^ 
was  includwii.  hang  one  of  the  bills'  paid  -in  on  10th  De-  ^"^^^^ 
c^nber^  1821,  and  this  formed  pbrt  of  the  cash  baliince  of  Tuoxpsoap 
94\L  &.  5d.  therein  statM.  The  itAde  of  keeping  the  ao  Qff.Bn 
colknt  with  the  plaintiffs  and  other  ca^toners  of  the  bank, 
was  this;  whetl  the  customer  paid  bills  into  the  bank|  sruch 
H'-itk'  bankers  approved  of/  such  bills  were  never  written 
itlMHi/^bift' entered  on  the  day  they  were  paid  in,  in  the  pass 
f^&\iK|it^ 'also  in  the  books  of  the  bank^  to  the  credit  of  the 
ctiMtAh^/ih  the  form  above-mentioned ;  and  after  such  entry, 
the  'cfu!(tomer\vas  ^t  liberty  to  draw  to  the  full  amount  ap- 
piiAiig  to  his  credit  by  checks  on  the  bank.  Bills  dis- 
i^pr6Ved  of  Were  not  so  entered,  but  were  aometimes  re- 
kthied,'^  sonietimes'  deposited  till  due.  .AH  bills  so  entered, 
whether  made  specially  payable  to  the  customer  or  not, 
liifere  indorsed  by  him,  or  if' for  any  private  reasons  he  did 
not  wish  his  name  to  appear  on  ^the  bills,  a  letter. was  given 
by  him  to 'the  bank,  acknowledging,  himself  to  be  equally 
Ifalble  tfs  if  he  had  indorsed.  An  interest  atcount  was  kep^ 
not  k*  the  pass  book,  but  in  the  bank  books^  in  which  the 
efistomer-was  debited  with  interest  oti  ench  cash  payment  ti% 
him  from  tl^r  date  of  the  payment,  and  on  each  payment 
in  bills  from  the  period  when  the  bills  were  due  and  pa^d  ( 
add  on  tne  other  hand,  he  had  credit  for  the  interest  from 
the  date  of  each  cash  payment  by  him,  and  from  the  period 
whe£:eadi  bill  paid  in  by  him,  became  due  and  was  paid. 
As  the  aiscottnCs  wek«  balanced  half<<year}y^  if-  a  bill  was  paid 
in,  which  did^  Hot-  become  due  before  the  end  of  the  half-, 
year,  the  customer  was 'debited  with  the  interests  up  to  the- 
time  wUen  fce  bill  was  ilue.  The  balance  Only  of  the  in- 
terest was  entered  in  the  pass  book.  This  was  the  usual 
and  most  xonvenient  mode  of  keeping  an  interest  account* 
If  only  the  undue  bills  paid  in  by  the  plaintiffs  were  taken 
out  of  the  account  made  up  to  S  1st  December ^  the  plainn 
liflb'  Account  at  that  date  would  appear  to  be  bver-drawn^ 
but  sotne  of  the  payments  made  by  the  bankers,  tp  the  plein* 


7S6  cMm»m,wfm  vmi^vmf99hiMu 

of  «b6t0  abo  v«D»  mdae  w  SlatDimniiiri  «A^f^  #4i9 

iittchie  bilk  4ni  bodi  aidet  had  been  Ukw  qui  4^: 

made  np  to  5l8t  Deember,  the  pbaniiffii  wniU  hap^ 

aiada  crediton  on  that  aocoimt.     At  the  paiaod  •£  ik^ 

bankraplcy,  the caah baknae  waain iavor  of  the  plawtMhj 

exdoaive  of  the  biUs  ia  qiiestioB.    It  was  pmved  40  im4im 

comtant  usage  andcoime  of  dealing  of  dui  baa^  and  of 

others  in  die  comity  of  Lancmter,  to  use  biUs  m 

by  pAJiQg  them  awaj  to  dieir  cosloaieFs  aa 

fit;  d»t  die  bank  of  Wonmickwd  Co.  were  inlbahaiiref 

paying  awaj  such  bills  to  Hkeit  cusloflMra 

and  hour,  and  to  die  amoont  of  many  thouaands'i 

and  that  die  circnktioa  of  the  town  of . 

comity  at  large,  was  conducted  in  agrei^] 

so  paid  in  and  afterwards  paid  awaf  by  tba 

that  if  dttt  was  not  done,  eaefa  bade  woaM 

immense  unemployed  capital  of  bank  noteSk  or  bo<  < 

to  draw  on  their  corrospondenta  in  JjmJkHg  aad  ttamlf 

cooaidefaUy  inaeaae*  their  expenaas.    This  proiaC>«iii|db» 

jected  toby  the  plaintiff's  couaaely  bttfrwaa^reattani^-aNlk 

ject  to  die  opinion  of  die  Court  aa^  to  its  artniiMiMUpl  .dio 

direct  proof  was  giiren  that  die  plahi^  ^ 

with  thk  practioe,  and  the  {dmndA*  ^ 

from  the  bankeia  but  cash,  oolaa,  jmd  bilkiiu^li#^ 

bai^Biaupoo^beir  Lofidaaaipiits.    Whaui 

their  aeconau^  which  were  unaccepted^  1 

did,  they  occaaioBally  gave  diveetiana  to  ikeir 

foffward  thim  for  acceptance^     On  oue> 

aorl^  the  bankeia.  infenned  the  pkiulsffV  ckrk^  Jwhm  1 

aueh a  direcdon  that  it waa unnecessary,  aistkuy j 

so*    The^uestion  fpr  the  opinioa  of' die  Couit  »»• 

the  pkiudfis  are,  imder  the  dicumstaBcea,  ouritkd 

cover;  if  die  Court  shall  be  of  opinion  dmt  die 

are  so  emfatlad^  the  verdict  is  to  stand;  U  aot^  »«Dasttit  ie 

to  be  entered. 


-  P:^M)dt,1bt  tfie  t^lad&flhJr;  cdateo^;  (ttHtHhe  bills'  in       m^: 
mattkhn  hvnng  been  lodeed  wWi  the  banWs  itt  the  iAa- .     ^■^/'^ 
nteter  t>f  ig^lMs;  tbeye^aM  ^ot  pass  to  -iSie  n^signees  of  ^ 

the^'latter^  and  consequently  this  actiotl  wa*  mtfntlchiflble.      Onm,^ 
From- the  modd  in  which  the  accounts  were  kept;  it  was  quite' 
^nmn  that  neither  the  {rfaiotiffs  on  the  one  hand,  nor  the^ 
tinhoi  i  on  the  o(her«  considered  that  the  'property  in  the 
htUa  baeane  Tested  in  the  latter  by  the  act  of  depositing 
Tbe  btUs  were  not  entered  as  cashf  but  as  biils'i  ami 
re  'finam  tlie  mode  of  keephig  the  account,  there  wa« 
Mtddng  wfaiefa  would  prejudice  the  plaintiff's  right  to  r e- 
MMT.    The  relation  of  customer  and  biinker'is  shnply  that 
^  pruMipal  wd  agent,  and  consequently  bills  of  the  former 
wtbetiaQda  of  the  latter,  remaining  in  specie,  may  be  re^ 
vtwadtetanding  his  bankruptcy.   This  was  expressly 
i-GUes  t.  P^rkifu  (0)4     There  was  nothing  in  ^  the 
^•VMid4nlhe  easewhidtccMiId  bind  the  plaintiffs,  sup- 
plhig  by-law  anch  an  •  usage  could  be  sanctioned,  because 
is  iUlnot  appear  that  the  phinliffs  were  cognisant  of  or 
«cq«wicedin  it*    These  bills  were  specifically  deposited ; 
•die  phnrtiia  bad  never  paKed  with  their  property  in  them, 
'and  tlntsfiiia  thetewas  nothing  to  present  their  withdrawing 
'Ihwisiil  anj^Me  from  the  hands  of  the  bankers.    At  (he 
^ttiO' banbruptcyi  the  cash  balanee  was  in  the 
ftreir;  but  supposing  the  fact  to  have  been  odier- 
ttaMwai  nothing  to  prevent- the  plainliffii  from  de^ 
these  specific  billsj   and  if  upon  tendering  any 
'kalao^^'dtiei  the  bankers  refused  to  deliver  them,  there -was 
:11b  daobl  dM  trover  would  lie.     If  this  were  so,  then  there 
'm0B  mi  end  to  the  question  raised  m  this  case.    After  citing 
^  Hftci^  r.  Walker  (6),    Ex  parte  Dumas  (c).    Bottm  v. 
lUbr(i<)»  T^rv.  Pbimer{e),  and  JIfoofe  v.  Bmirup  (f), 
ka  nns  stopped  by  the  Court. 

(«)9Esit,tS.  («l)lBot.atF«l.6aS.  ' 

{b)  t  Sir  W.  Bl.  1154.  (e)  3  M.  &  S.  575. 

(c)  1  Atk.  S3S.  (/)  Ante,  vol.  ii.  2^» 
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19313.  Parke,  contri.    The  case  last  cited  doesrooi  apply^  l^ 

^*^V"^      cause  it  is  dear  that  there  the  property  in  the  check  bd 
"^^^^^^     never  vested  in  the  bankrupts^  and  therefore  tlheir  assignees 
OiiiBt.       could  have  no  title  to  sue.    Hie  question  arising  in  this  case 
is  one  of  fact,  and  not  of  law.    The  facts  are  shortly  these: 
These  Ibills  are  paid  by  the  customers  into  the  bapds  of 
their  bankers;  the  amount  is  placed  in  the  column  of  cash 
in  the  accounts^  and  at  the  end  of  every  half  year  an-  acw 
count  is  rendered,  giving  the  custotners  credit  for  th^  fuH 
amount  as  cash.    The  case  then  states  that  it  was  the  ^ on- 
atant  usage  and  course  of  dealing  of  this  baoking-hoifse, 
«nd  of  others  in  the  county  of  Lancaster,  to  pay  away  sufh 
bills  to  their  customers  as  cash,  and  deal  with  thenob.as  tjieir 
own  property.    The  result  then  of  these  facts  i%  that  t)B 
-bills  in  question  had,  by  the  course  of  dealing  between  fhe 
parties,  become  the  property  of  the  bankrupts,  and  as  s^fon- 
sequence  of  law  ihey  became  the  property  of  the  defieodai^, 
their  assignees.  ThQ  principle  which  has  governed  this  Court 
from  liord  Hardwicke^s  time  to  the  present  is,  that  jwhece 
bills  are  paid  into  a  banker's  hands,  as  to  a  mere  agen]^  jhi 
.  a  particular  purpose,  they  do  not  pass  to  his  assigneeV})f^ 
cause  they  are  not  subject  to  the  operation  of  the  sts^ute.  of 
James:  .but  that  if  they  are  remitted  upon  age^ei^al  ;|t^jC<Hiot 
existing  between  the  banker  and  his  customer,.  thqF  »e;5^|i* 
sideredas  items  in  that  account,  and  the  property  tu,|;|i^ 
vests,  in  the  assignees.    This  distinction  was  expies^yi re- 
cognised and  enforced  in  the  recent  cases   of  J^.ffifie 
Pease(a)  and  Ex  parte  Wakefield  Bank  {by    IBa^^^S. 
They  were  not  the  ordinary  cases  of  banker  and  custepier.] 
It  is  said  by  the  Lord  Chancellor  in  Ex  parte  Pease,  ¥jt 
ought  to  be  generally  known,  Aat  if  bills  indorsed 'are 
•  remitted  to  bankers,  th^  may  dispose  of  t)iem'  effecbialfy, 
though  contrary  to  the  faith  of  the  understafidiiv;  betisten 
the  parties,  and  the  remitters  can  only  come  in  us  0|paral 
creditors ;"  which  is  gomg  farther  than  is  neceesaiy  b  this 
case,  because  here  the  understanding  betw^n  t)ie  pacties 
was,  that  the  defendants  might  dispose  of  the  bills  as  paid* 
(a)  iRose,  tSi.  (6)  Id.  f  4S. 


Die  case  of  £x  parte  Oursett{a\  cited  in  Ex  parte  Pease, 
b  to  the  same  effect.  lBest,J.  There  the  bills  had  been 
actually  pdd,  and  the  banknipts  did  not  sustain  the  charac- 
ter either  of  badcers  or  factors.]  lite  bankrupts  th^re  Were 
general  agents,  and  that  is  enough  for  the  present  argumenti 
,  which  is,  that  the  whole  question  here  is  one  of  fact,  which 
that  case  decides  it  to  be.  In  Ex  parte  Sa^eant{b)  the 
rule  is  laid  down  when  bills  paid  into  a  banker's  hands  are 
to  be  considered  as  items  in  the  account,  and  when  not; 
.  where  the  Lord  Chancellor  says,  ^  If  they  (the  bilU)  were 
;  there  (in  the  hands  of  the  bankrupts)  with  the  petitioner's 
knowledge .  as  cash,  and  he  drawing,  or  entitled  to  draw 
upon  them,  as  having  that  credit  in  cash,  he  would  thereby 
be  preduded  from  recurring  to  them  specifically."  IBeU,  J. 
That  was  a  case  of  short  bills,  and  the  Lord  Chancellor 
adds,  that  it  lies  upon  the  bankers  to  sliew  that  they  were 
treated  as  cash,  and  that  the  customer  is  entitled  to  them, 
^  unless  they  have  been  carried  to  his  credit  as  cash,  with 
his  knowledge  or  consent."  Can  it  be  said  that  the  bills 
here  were  carried  to  the  credit  of  the  plaintiffs,  with  their 
Imowledge  or  consent  i]  This  class  of  cases  is  quoted,  not 
as  directly  in  point  with  the  present,  but  to  shew  the  appli- 
cation of  the  law  to  the  facts  here  found,  and  as  establishing 
dlis  principle,  that  where  the  relation  of  debtor  and  creditor 
exists,  the  property  does  pass  to  the  assignees,  though  where 
that  of  principal  and  agent  exists,  it  does  not  The  same 
principle  was  laid  down  by  Lord  EUenborough  even  in  Giles 
▼«  Perkim{c),  relied  upon  on  the  other  side,  where  he  says, 
'  '**  Every  man  who  pays  undue  bills  into  his  banker's,  places 
diem  there  as  in  the  hands  of  his  agent,  to  be  received  when 
dife.  If  the  banker  discount  the  bill  or  advance  money 
.  upon  it,  he  then  either  acquires  the  entire  property  in  it,  or 
has  a  fien  pro  tanto."  The  result  of  all  these  cases  is,  that 
a  qwestioa  of  fact  is  raised,  and  the  Court  therefore  in  this 
•case  are  placed  in  the  situation  ot  a  jury,  and  are  called 
upon  to  answer  a  question  of  fact,  which  it  is  hardly  com* 
(m)  AmbL  297.  (b)  I  Rose,  155.  (r)  9  East,  12. 


Thompson 

6tL8S» 


740  CASES  IN  tHE  KINO'S  BteNdfi,      " 

\U38^       petent  for  thtim  to  do.     But  if 'tkat'quesfion  is''  to  jSetf^ 

•  J^^^      cussed  m  so  unusual  k  manner,  there  is  one  cu'cumstance 

Tbompsqii      .      _  i  .  4      t^    .        .  1    '     •'     >.    '     •  «    '^Q^  »  J 

'^,  in  the  present  case  which  distinguishes  it  from,  all  ottters 

Giles.       liiijierto  decided,  namely,  the  adoption  by  the  bantcrttpa  of 

the  custom,  stated  in  the  case  to  have  been  universal  ^mbi^ 

the  bankers  in  their  neighbourhood,  of  using  the  l&ills  paid 

in  by  their  customers,  day  by  day,  as  their  own.    tSay- 

ietff  J.  Surely  it  is  Hot  meant  to  be  argued  that  t^ey  used 

'  the  bills  as  theif  own ;  such  a  custom  would  scarcely  be  con- 
sistent with  honesty.     Bankers,  to  act  honestly,  can,  I'ap- 

'  prebend,  go  no  further  than  this ;  to  treat  every  irfdividuars 
bills  as  cash  with  reference  to  his  account,  and  discount 
them  for  the  purpose  of  adding  the  proceeds  to  nis',caSn 
balance  in  their  hands :  they  can  have  no  right  to  irekt  Hkem 
altogether  as  their  own,  or  to  convert  them  into  cash  at' all. 
Ho  long  as  the  individual's  cash  account  i-emains  equal  to  his 
drafts  upon  them.1    The  usage  is  found  by  the  cas^  lu  Very 

'  '       '       ♦         ,  '         '  '     .   *■/    *'.\'  •  1  <n 

atcotig  terms :  it  is  said,  '^  It  was  proved  to  be  the  constant 
usage  and  course  of  dealing  of  this  bank,  and  of  others 
the  county  of  Lancaster^  to  tue  the  bills  so  paid  in,  ySJ^ 
ing  them  aitcay  to  their  customers,  as  they  thimgni  n 
IHplroyd.  J.  Is  sQch  H  custom  legal?  If  it  be  not,  we 
cannot  recognise  or  sanction  it,  Knd  bow  c!)an  it  be  legal,  Or 
yhat  right  can  accrue  to  the  bankers  from  its  ado|jti<^,  ifn- 
less  the  customer  is  acquainted  with,  and  expressly  co^enfts 
to  i^,  which  does  not  appear  to  have  been  the  fsLCt  heteVl 
The  custom  is  stated  to  be  universal  among  the  bankers  m 
tfa^  district,  and  consequently  must  have  been  knbvm  to 
every  mercantile  man  there  ^  then  if  the  customer  pays  m 
bills  with  that  knowledge,  he  must  be  taken  to  ^ve  an  im- 
plied assent  at  least  to  its  adoption  in  his  own  case.  [^Bcy^ 
ley,  J.  It  IS  not  found  that  the  customers  of  the  bank  wel-e 
generally  aware  of  the  custom,  and  the  fact  must. not  iie 
assumed ;  then  \(rhat  right  cbuld  the  bankers  have  to  use  the 
money  of  their  customers,  without  their  qbnseiit,  for  their 
o^n  purposes  7]  The  fiict  certainly  is  not  found  in  express 
terms,  but  it  is  evidently  assumed  and  implied*  by  thewhole 
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ten^r  ^f  ,the  case*  No  iojfiry  could  arise  to  the  customen  .  ^^^^^ 
{j(pm  the  usage,  because  if  the  bankers  carried  it  to  an  ini-  -,^^^^|^ 
proper  qr  ilt^al  extent,  ihey  would  render  themselves  per- 
^pnall^  and  criminally  liable  under  the  52  Geo.  3.  c.  6i^ 
n,  1  •  [Holroj/d,  J.  But  by  sect.  2.  the  provisions  of  that 
statute  are  oonBned  to  money,  bills,  &c.  placed  in  the  hands 
of  bapkers^  *'  with  orders  in  writing,  and  signed  by  the  par- 
ties who  shall  SQ  deposit  >  or  place  the  same,  to  invest  such 
money/'  &c«  ip  some  specified  manner.  This  transaction 
therefore,  and  tlie  relative  situation  of  the  parties,  seem  to  me 
to,stand  pre^sely  the  same  as  if  that  statute  had  n^v^r  passed.} 
|f  bankers  are  not  authorized  in  acting  ypon  this  usage,  tlie 
9ef;e88ary  consequence  will  be,  that  they  must  alter  tjieir 
yi^hol^  course  of  dealing,  and  that  must  be  the  effect  of  such 
^.  decision,  I^ecause  the  case  finds,  that  Mfithout  this  usage, 
'.'  eaqh  bank  would  require  an  immense  unemployed  capital 
9f  bank  notes,  or  ^e  obliged  to  draw  on  their  correspondents 
in  fjondon,  and  thereby  considerably  increase  their  expences/* 
]|^rom  the.  universality  of  the  usage#  the  consent  of  all  the 
custoniers  may  be  faicly  implied.  It  is  no  question  here 
.^^hether  such  an  usage  be,  or  be  no^  stricdy  legal;  the 
question  U,  wh^the^  the  CQiyrse  of  dealing  b^weeu  the 
jpar^ies  waf  fiot  ouch  as  to  ju;itify  it,  and  to  shew  that  thejr 
s^tpod  in  the  relative  position  of  debtor  and  creditor.  Now, 
Bent  V.  Puller  (a),  is  an  authority  to  shew  that  they  did.  I^ 
,^s  ther^  said  by  Lord  Kenypn,  ''  there  must  be  either  a  bill 
'pledged  against  a  bill,  or  a  transaction  against  a  transaction ; 
but  Here  the  bills  were  coming  in  day  after  day,  not  for  tb^ 
purpose  of  opposing  a  bill  on  one  side  of  the  account  to^ 
anpther  on  the  other^  bu(  all  were  paid  oa  one  general  ap- 
count.  The  plaintifTs  therefor^  aice  not  entitled  to  i;ecovev 
these  bills,  on  the  ground  that  the  particular  purpose  for 
which  they  were  deposited  has  not  been  answered,  becSiuse 
it  does  not  appear  that  they  were  deposited  to  answer  that 
jtarijculjir  purpose.''  iBayley,  J.  The  cases  are  very  dis- 
|ioguishable.  The  bankers'  in  Bent  v.  Puller  were  jus- 
j^iit^d  i^^  negotijiting  tlie  bills  by  the  state  of  the  plaintiffs* 
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1823^       account,  on  iivliich  they  were  their  debtors^  and  the  qoestion  , 
there  was,  whether  the  bills  were  paid  on  a  particular,  or  a 
general  account. — Besi,  J.  In  Bent  v.  Puller,  the  plaintiffs 

Giu»*  would  have  been  the  debtors  to  the  bankers,  eren  if  all  the 
bills  had  turned  out  good,  and  the  balance  was  against  ^e 
plaintiffs  at  the  time  when  the  action  was  brought.  Tn  thoae 
particulars  the  present  case  is  essentially  distinguishable  from 
that.]  In  Zinck  v.  Walker  (a),  the  plaintiff  was  held  entitfedf 
to  recover,  but  that  was  upon  a  different  ground  from  that 
now  contended  for^  because  that  was  held  to  be  ''  the  case 
of  goods  consigned  to  a  factor/'  The  cases  from  Rose*s  Re* 
ports  all  treat  the  question  as  one  of  fact,  and  not  of  law, 
and  therefore  the  facts  of  this  case  fnust  govern  the  Court, 
iLtkd  lead  to  a  decision  in  favor  of  the  defendantil.  Giics  r. 
Perkins (b),  appears  at  fii^t  sight  to  lean,  rather  the  other 
way,  but  that  is  by  no  means  a  decisive  authority,  and  6etmii 
Considerably  shaken  by  the  later  decisions.  Ex  parte  Ptase  (c); 
decides^  that  writing  a  bill  short  is  nierely  evidence;  the  act 
6(  writing  it  short  is  conclusive ;  the  omitting  to  do  it  U 
Equivocal ;  and  Rx  partt  Madiison,  decided  in  Mkh.  17197, 
18  there  referred  to  as  confirming  the  doctrine.  AxvXL  eveiab 
there  is  one  bill  to  the  amount  of  680Z.,  which  has  been 
treated  as  cash,  because  in  the  hdlf-yearly  account  the  ptniH- 
tifis  were  charged  with  interest  in  respect  of  it,  as  if  It  were 
a  discount  transaction,  and  consequently  the  verdict  ought 
to  be  reduced  by  deducting  the  amount  of  that  biU.  Admit- 
ting the  bankers  to  be  simply  agents  for  the  plaintiffs,  yet  if 
the  latter  consented  that  they  might  have  the  order  and 
disposition  of  the  bills  as  their  own,  the  case  would  come 
within  the  intent  and  meaning  of  21  Jac.  I.  c.  19.  s.  Il, 
and  the  bills  would  pass  to  the  defendants  as  assignees. 

F.  Pollock  was  not  beard  in  reply. 

Bayley,  J. — If  the  propriety  of  the  decision  in  Giles 
V.  Perkins  could  be  doubted,  it  would  have  been  our  dut^  to 
consider  4iow  far  diat  decision  ought  to  -affect  this  particnltr 

(o)  9  Sir  W.  Bl.  1154.  {h)  9  East,  12.  (c)  1  Rose,  2S2. 
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case.    It  cannot  be  deputed  as  a  general  principle^  (which        1823. 
18  the  result,  of  Giles  v.  Perkins)  that  property  ought  to  go 
to  the  rightful  owner^  and  not  be  taken  from  him  id  order  to 
be  applied  to  the  purposes  of  other  peraona.    There  are        Oilbs. 
cases  under  the  bankrupt  laws  in  which  unfortunaiely,  per- 
haps^ this  prii|ci{de  does  not  always  prevail ;  but  no  man  cai^ 
deny.its  utility.     I  agree  with  Mr.  Parke  that  to  a  consider- 
^le  extent,  this  b  to  be  considered  more  a  question  of  fact 
tlian  of  law.    But  if  the  circumstances  enable  the  Court  to 
«ee  without  difficulty  what  conclusion  a  Jury  would  draw 
ffom  the  facts,  I  think  the  CJourt  are  at  liberty  to  draw  it  on 
a  speetal  case,  though  they  could  not  do  so  w  special  ver<« 
diet.    Jf  we  are  satisfied  that  the  bargain  which  it  is  said 
liad  hec^n  entered  into  between  these  parties^  could  not  pos* 
libly  h^ye  been  acceded  to  by  the  plaintiffs,  I  think  we  are 
ft  liberty  to  draw  the  inference  that  such  a  bargain  did  not 
ezi3t.    It  is  said  to  have  been  agreed  between  the  plaintiffs 
^nd  the  bankers,  that  as  soon  as  the  bilb  reached  the  bank« 
log.hou^e,  the  property  in  them  was  to  cease  in  the  former, 
aqd  become  absolutely  vested  in  the  latter.    If  such  was  the 
bargain^  undoubtedly  the  result  of  thb  case  would  be  dif- 
ferent from  that  to  which  the  Court  must  come,  but  we  cannot 
aay  that,  that  fact  is  established  to  our  satisfaction.    In  judg« 
ing  whether  this  was  the  bargMn  or  not,  we  are  to  look  to 
the  situation  in  which  the   customer  would   have  stood  if 
there  had  been  no  bai^in  whatever.    The  relation  between 
customer  and  banker  is  similar  to  that   of  principal  and 
factor.    If  bills  of  a  principal  in  the  hands  of  a  factcM*  re- 
main the  property  of  die  former,  so  do  those  of  a  customer 
in  the  hands  of  a  banker,  unless  there  is  a  special  bargain 
between  the  parties  to  the  contrary.    Upon  the  death  or 
failure  of  a  banker,  his  customer  has  ft  right  to  the  bills  as 
long  as  they  remain  in  specie,  and  they  do  not  go  to  his 
executors  or  adminbtrators  in  the  one  case,  or  to  his  as- 
signees in  the  other.    It  is  hardly  necessary  to  refer  to  cases 
establishing  that  position,  but  ScoU  v.  Surman(tt),  Bdtou 

(a)  WiUes,  400.    , 


^?^        %Pullf^{a)f  and  Ml^nil  others^  /ibfrwthat  ttd  bfiJim^eVM 
t^  Wps         ^^*    ']pieJbargm  contended  for  IB  ^bis  caserit  utteijgrtt' 
'  411^  <t  1      concpsteot  with  ithe  ordinary  dealiogB  and  trailttietiotis  9f  mao- 
, ; .    '       .](ip(U    NoU^sg^^ould  ba  more  uolikflly  than  HmH  «>cu8lonier 
fihould  eater  into  an  agreement  with  his  banker  ita  waive  all 
pfoperty  or  title  to  bills  which  he  should  paj  into  bia  henda. 
iQertainly  no  reason  can  be  suggested  ior  so  extmordbaiy 
and  unusual  an  arrangement,  and  there  is  here  no  4pe<dic  evi- 
dence of  any  such  bargain  between  these  parties.    B«l  it  k 
said,  that  it  results  frcp  the  mode  of  dealing  betaPeen  tbea^* 
and  froin  the  custom  of  this  and  other  banking  hxHtsesffB-lbe 
^ame  neighbourhood.    What  is  the  mode  of  dealing  vbetwecft 
th^e  parties  i  Certainly  not  to  treat  the  bilU  paid  ia,as^iOlA» 
Th^y  Ase,Qpt  entered  as  ''  cash/'  but  as  f'  bilji^*'    J^  ifi.iSiMb 
^owever,  .that  the  amount  is  carried  on  to  the.  credit  ^QtaMib 
9^. if  they  \^re  cash ;  and  k  is  asked  why  have  ti^  ffiwpt^ 
cr^t  to  the  fiiU^amount^  e^ccept  on  the  groimd  thtUiitb^hme 
to  be  treated  as  cash?   Tbis^  it  is  iusistedl,  ia'eiddeii^  of)iii 
cQfis^  on  the  part  of  the  customer  on  Aeone  hj^,  «pdxoC 
ai^  a^^ment  by  the  banker  on  the  other^  that  iheji^liaUibft 
so  .treated.    I  Ihink  that  bjr  no  means  foUowa.  f  Jrimdi^K 
s^and  the  mode  of  keeping  the  accounts  to  bfs  inOtimoitHthaai 
tb//i4  the  banker  says  to  the  customer^  *^  lookiogat  yomv.attr 
c^unt,  I  find  you  have  bills  in  my  hands  to  a  eertaio.aiMsml^ 
wh\^b  I  expect  will  be  realized  when  due.    i  wiU-igi^tyMi  ^ 
cij^t  £pr  these,  different  sums^  and  if  you  mean  il0'  d«Mr 
ch^k3    upon  me  to  that   amount,  I  wiU  answer  ibemi/^- 
It  .^  .^o  .n>ore  than  an  assent  on  the  part  of  tm  banker 
that  he  will  give  the  customer  credit  in  advance*    1  agrte^ 
th^^  by  indorsing  some  of  the  bills,  and  giving  agvaraatf 
for  pthers,  which  he  does  not  indorse,  the  (cuafonner^  may 
gii(^  the«banker|  as  his  agent,  the  power  of  disoountti^;  thdae 
bills,,  without  an  express  authority  for   that   purpoae.     If 
thp  |[>ankfu:  bon&  fide  diaicounted  the  bills  wilh^a  ibiniipei- 
son,.. f he.  iqflorsee  would  have  a  right  to  retain  theai^  and 
in  al)  .cases,  whether  bills  are  paid  in  shorty  or  placed  to 
(a)  4  Boa.  &  pulp  $39. 
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•  11fi>cnBdiM:>f  tile 'custotner  to  the  vbole  amount  unless  1828. 
Aeiie  b' some  restriction  upon  the  banker,  he  has  power  v^v^»^ 
ior^ust 4fa^  Mb,  and  mak^  them  available  in  the  hands  ^o»*oh 
:o£iair'inaoisent  and-  bonft  fide  indorsee.  That  is  a  risk  Oilm.- 
<whi€li  iftinany  instances  a  cnstomer  Is  in  the  habit  of 
fUOMigi;  bot  in  my  opinion,  the  state  of  these  accounts 
^iOdiiOM-  no  more  than  an  agreement  to  this  extent. 
4^1,  tiie^Mslodier,  consent  that  you,  the  banker,  shall  be 
juStiitS  as  between  ourselves  in  negotiating  my  bills  to  any 
4tiiMilt(iwlii€h  my  account,  on  the  debit  side,  may  make 
YCitsttiiabls'/^  For -instance,  suppose'  the  customer  htm 
4bawii'«bi)ls  on  the  banker,  which  are  becoming  due,  and 
he'lUtftieteash  in  specie  in  tfie  banker's  hands  to  answer 
(^li^f  tbto  die  latter  ma^  pass  away  to  a  sufficient  amount 
8tt<ilb)^f  the  customers  bills  as  are  in  his  possession ;  or  if 
tte^etiMomer  is  in  the  habit  of  drawing  checks,  payable 
otPdetlitiiid;  without  giving  notice  to  the  blinker,  why  then 
ihe^  latter  may  have  a  farther  power  of  discounting  or 
f^aiAhg*k¥F9f  such  of  the  bills  in  his  possession  as  may  be 
puip^md'  reasonabte,  in  order  to  keep  up  the  cash  pay- 
mmltiv  ^hich  a  customer  in  the  habit  of  dealing  in  that 
mndb^'may  require  of  his  banker.  To  that  extent  such  a 
eeiwsiiief  Iteftliog  may  make  the  banker  an  agent  for  the 
cilstOMir,  to  as  to  give  hitn  an  indorsing  power  to  that 
aiDDfiiit/ and  if  the  banker  does  in  fact  indorse,  the  cus- 
t<raMt*will  be  bound,  as  between  himself  and  an  innocent 
indonee,  to 'pay  the  bills.  Upon  such  a  bargun  as  that, 
wlNlt^sn)uM  be  the  banker's  honest  rights  ?  To  negotiate 
8ueiii;of  the  bills  as  the  necessary  demands  of  the  ciis^ 
toiherroipiire,  and  no  more.  It  cannot  be  said  that  his 
righe  of  *«KAc6uuting  shall  depend,  not  upon  the  necessities 
of  tfad'  evstomer,  but  upon  his  own  necessities.  If '  the 
parposes  of' the  customer  require  such  a  course  of  dealing, 
tbe'hfi^gain  would  be  reasonable,  prudent,'  and  proper,'  but 
thefnsunt'it  is  resorted  to  for  the  purposes  of  the  banker, 
it  would  bec6tne  unreasonable,  imprudent,  and  improper. 
I  should,  therefore,  infer  from  the  course  of  dealing  between 
these  parties,  that  such  alone  was  the  contract  which  m^ 
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igi0»  Msted  bijeiween .  themu  In  this  point  of  view^  the  ueage 
^«^v«^^  stated  in  the  case,  is  wholly  inapplicable.  .  It  is  stated  to 
m>Mr»o^  be  the  caston  for .  bankers  in  this  part  of  the  country,  to 
<}4l»Ks#.  iigQ  ^  j|iii3  ^hich  are  paid  in  by  their  respective  customers. 
Had  it  been  found  that  they  were  in  the  habit  of  nsii^ 
ibtm  for  dieir  own  purposes  ndthout  regard  to.  the  interests 
of  their  customers,  and  without  the  knowledge  of  the 
latter,  I  should  hate  said,  that  it  was  a  most  nnreasona|de 
and  uixjust  practice ;  but  if  it  means  no  more  than  that  tl^gp, 
are  in  the  habit  of  using  such  of  die  bills  as  die  puipo^e^ 
of 'the  customers  make  right  and  proper,  then  I  should  aaj 
that  they  have  only  exercised  that  authori^  whidi,  in  comi|KKi 
justice  the  customers  would  have  allowed  them  to.  do*  Q^ 
looking  to  the  di£ferent  decisions  which  bear  upon  dlia^i^b«* 
ject,  it  appears  to  me,  that  the  cases  upon  Bofdtro^s  bank:^ 
ruptcy(a)  were  not  properly  those  of  customer  and.haalfrri^ 
but  country  banker  and  principal;  i.e.  the  country  jb^jikf^ 
principal,  and  the  London  banker  agent,  which  distaagfiisb^ 
that  case  from  that  of  an  ordbary  customer,  and  an  ortfioafu 
banker.  Ex  parte  Sarfeant,  which  I  believe  was  the  caw 
of  brdbary  customer  and  ordinary  banker,  certaii^y  coip^ 
nearer ;  but  there  is  a  great  di£ference  betwi^  ti^at  Q9ffi  «^ 
this.  As  far  as  I  can  collect  from  the  printed  report^  4^ 
bills  were  mixed  with  cash,  and  described  in  the  accouBtf # 
not  as  ''  bills,''  but  as  ''  cash,"  and  they  are  therefore  in  the 
account,  as  far  as  it  goes,  credited,  not  as  bills,  but  as 
cash.  In  this  case  the  credit  is  given  for  them,  eo  nomine 
as  ^'  bills,"  and  therefore  the  whole  account  upon  the  £sce 
of  it  speaks  what  the  nature  of  the  credit  was.  Ex  parte 
Sarjeant  is  a  stroi^er  case,  as  it  seems  to  me,  than  the 
present ;  but  does  my  Lord  Chancellor  treat  that  as  a  case 
in  which  it  is  clear  that  the  property  passes  to  the  assignee, 
and  that  the  customer  has  no  right  to  have  the  bills  restored? 
On  the  contrary,  be  considers  it  sdll  a  question  of  foct,  and 
as  far  as  we  can  collect  his  opinion,  it  seems  that  the  result 
of  that  fact  ought  to  be  in  favor  of  the  customer.  He  says, 
*^  It  is  quite  clear  that  short  bills  in  the  possession  of 
ie)  Exfarte  Pease  and  Ex  paHe  fVakefieUt  JBimk,  t  Rofe,  2^.  ii43* 


MICHAfitMAS  Tint*,  FOtlR^ff  bT£&.  IV,  fif 

Bankers,  are  to  be  considered  aa  siJit  retnaimng  in  (her  pos-       IflM; 
desBiod  of  flie  parties  by  tbeir  agents,  to  be  specifically    J^^*^^ 
retumecf,  and  if  these  bifls  vere  written  Short,  tBe  petidbnei^  r. 

could  have  compelled' irei?n/7g^a/i  and  Co.  so  to  settle  Mrith       "*"*•• 
Burroughs  as  not  to  break  in  upon'  his  claim.    That  they 
were  hot  writteh  short  amounts  to  nothing,  unless  ther6  be 
a  concurrence  manifested  at  the  time,  or  to  be  inferred 
from  the  habits  of  dealing  between  the  parties,  that  ^y 
ivere  to  be  considered  as  cash ;  if  they  were  there,  with  the 
petitioner's  knowledge,  as  cash,  and'  he  drawing  or  entitled 
t6  draw  Upon  them,  as  having  that  credit  in  cadi,  he  would 
hereby  b6  precluded  from  recurring  to  them  specifically; 
but' it  is  upon  them  to  prove  that  to  be  (he  case,  and  the  pe- 
titioner '  h  therefore  entitled,  unless  they  have  been  earned 
to  hi^  ct'edit  As  cash,  with  his  knowledge  or  consent/'    What 
1^  this  ftif  inference  from  tbatf    That  if  b9Is  are  pkid  h. 
Hot  ia  bilb;  but  as  ca^h,  stiD  if  there  is  a  consent  on  the 
pdA  of  l!hi^  petitioner,  that  they  are  to  be  considered  as  cash, 
fbe'cuMoitter  has  a  right  t6  ha>^e  the  bills  returned.    Upoti 
t\*hom  does  the  onus  of  proof  lie  t    Upon  the  banker.    It 
IS  his  duty  to  shew  that  the  bills  had  been  paid  in  as  cash, 
kuA  therefor^  the  onus  Would  lie  upon  the  bankers  here,  or 
ifheif  asrigneels.    For  the  reasons  I  have  stated,'!  am*  of 
t>p]Aion*'there  is  no  foundation  for  assuming  that  there  was 
iHij  agreement  between  the  parties  that  these  bills  stioiild 
be  considered  as  cas)i,  because  I  think  that  a  proposition  to 
(hat  effect  on  the  part  of  bankers,  would  iiave  been  most  un- 
reasonable, and  I  think  it  would  have  been  most  imprudent  on 
the  part  of  the  customer,  to  have  acceded  to  such  an  ar- 
rangement.    I  am   of  opinion   that  we  are  not  entitled  to 
consider   these   bills  as  properly  cash,  but  that  we  arie   to 
consider  them  still  as  specific  bills,' which  the  plaintiffs  are 
entitled  to  recover  in  this  action.    Mr.  Parke  has  endea- 
voured to  make  a  distinction  between  one  o^  the  bills ;  but 
it  seems  to  me,  that  that  stands  precisely  on  the  same  foot- 
ing with  the   others,  ah  j  that  all  the  bills^  which  were  in 
specie,  in  the  hands  of   the  bankers  at  the  fime  of   the 
bankruptcy^  remained  the  property  of  the  customer. 


l«i«,-  Hofc»oYD^  J.-^l  9i»  alio  of  opioioQ,  duH^^|nn<|^  ^ 

^^j^^      ebrciiniataBp^  stated  in  this  ca^f^  ihe  property  in  tlu^^^i^ 
«^  did  not  pus  t»  ibe  bankers,  and  «on«eq(^iitl/ilia^  ttf  4f^ 

^^^"'^       fimdmtB^  at  thek  assjgpeesi  faaTe.no  answiei:  taUijfi^^pctjoiD^ 
onlba  gRMMd  that  the  right  of  property  remaiiia  iQitl^* 
It  ia  perAcd;  dear  as  a  general  riile»  and  has  net  ^^  ^. 
puled/ that  a  cnatoBoer  paying  bills  into  th^b^n^fj.Pf  ¥ft 
bankers,  though  he  may  expect  to  have  his  drafts^  pai^^^l^ 
anoont^  does  not  thereby  effect  aach  a  change  ^f  PJ19P^^ 
in  the  biUs,  as  to  vest  it  in  the  bankers,  unle^  -'^^ffl^^SC^ 
niiare  be  done^- clearly  manifesting  such  an  inteptioji^.  U^ 
donbtedly  the  banker  may  .have  a  lien  upon  such  bil^^^^^^^^e 
fMnount  he  may  have  paid  upon  the  credit  of  th^^^^^l^ut  U 
lies  upon  these  defendants  to  shew  that  such  special  circum- 
staii^ea  existed  as  converted  the  property  of  the  customer  jpto 
that  of  the  banker,  or  t}»t  there  was  sujph  i^  con^eitsipn  u 
would,  under  the  statute  2lJ«c.  1.  c  19*  >•  n#  vest^  it  m 
the  assignees,    I  think  there  is  not  sufficient  sf^ted  Jn  thi§ 
case  to  shew  that,  in  law  the  property  is,  ,a^o^cfa^nffra.  o^ 
^lat  ^e  IS  eny  right  in  ijhe  .^^uees  by  ^e^o^j,  of^tW 
s^tute.    The  case  oSGiks  v-  P^eriim  is  en  authority  ios 
aayiQg,  that  if  bills  are  p^d^^to  a  bai^(^er,.  P{^J^^;HW^ 
entered  aa  cash,  they  do  opjt  pass  t«>v.'^*'<^.»"43^^£^^ 
^W«B^  is  to  the  same,  e^ect    '^^Mg^.^^rejl^^^^^j^^ 
^.is  9ot  to  be  supposed^  that  the.  b.aokei^.mi^aip^  to  wit 
theoAselvea  to  tbe^  foil  amount,  as  upon  a  cash,  ^!)^^^^4 
when  the  bills  w^re  not  to  become  di^e  until  a  fp^ijs^tune. 
particularly  if  ^ntenest  was  payable.  TV  circum9.t«flf:^|j  i^jj 
be  si^h  as  to  shew  that  the  bankers,  had  bough^,  tljpf^^^i^^ 
^ker  by  cUpcoun^ng  th^m  for  their  qostoper,  oc  by.80|n|f 
otbe^effect^al  mode  of  transfer*    Here  they  are  in  th^^firat 
uMltaiice entered  as  bills^  not  as  cash;  but  even  if  they  w^ 
eutfa^as^cufih,  stiU.  that  circiunstsince  wou|d  be  opeii.to 
e«pIaoat^  (aa  in  the  case  of  GUes  v..Pertoi?,  which/^ 
think  was  rightly  decided),  and  it  might  be  sbqwa  ,th^f^  jljej 
Mne  iHMt,  cafih..  If  these  bills  were  intended  tp.^a:fp  be^ 
«nte«ed  as  cafhj  the  entry  wouM  ngt  hay<^ .  bfi^n.  fi^  th§ 
whole  amouQ^  but  for  the  ap&oi^nti  .o^us  t%,  ^p^H^ 
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'ifAs  ^circbm^tatice  theirs  bleaHy,  timt  die;  Mr%te  Ml  tM-       1«ML 

dited  Voir  W  ca^h;     It  seema  to  me,  thilt  die- cm*  comes 

dfrectfy  i?«fitfaiti-Ae  Jprinciple  of  6i/l^  v;  Penftjut,  and  ia^  uh 

<leey/'hdt  W  atibrig/b^diusfr  tliei'e  tbe  bilb  WementandiM      ^^^^^*^ 

tti^fil*  6br  hdre  ftey  Were  entered  as  biUa.    Aaaamimgf  ttere- 

fdf^,  Hiat  tfte  evidenee  of  the  usage  among  other  banbera  in 

the  C6isiity^f  Laneoiter,  was  admiaaible,  atill  itivould  a{>t 

al^r  thb'  i^eaent  caae.    Supposing  thb  to  "be  a  quesliDn  of 

'tict',%iii  bot  of  law,  sfill  I  am  of  opinion  that  the  ibola 

-at^i^d'ffl'.'tbb  'ctbe/are  not  aoflBcient  in  hw  to  cbangn  the 

ph]^rijt(iom  the  phdntifia  to  the  dcfendaata.    1  doubt 

ev^n  t?hetti^r  ^bere  is  sufficient  here  to  make  it  a  gudstili  of 

/aci"foi*fte  Jury.  '  .  :     . 

miJ  III?  h  J  I  i       •  .   -    . . 

*feKST,'  iTJ— I  concur  enlipely  with  rtiy  learned  Brothera  ill 
{^e^ppinicln  ihey  hate  pronounced.  It  is  dear,  thlit  if  ti 
person '(^epdsits  in  his  banker^  hands  bilk  th^t  are  not  h^ 
come  due^  the  property  m  them  remains  m  the  party  ao  do^ 
posStir^^  them'/  and  diiitlf  tbfey  were  by  any  accident  bamt  or 
otlierwise  destroyed,  without  any  fault  pf  the  baokeri  tte 
loss  woiiicl  not  fall  upon  the  latter,  but  upon  the  former. 
l%e 'Lord 'Chancellor  considered  llkat  to  be  the  laW  ift 
die  ^se£ar  parte  ^arjeanU  If  theti  the  property  be  not 
change!!  when  bilk  are '  placed/ under  such  curnmslanceSf 
m  the  handi  of  the  banker,  can  it  be  said  that  they  would 
pass  to  his  assigneiesin  the  event  of  bankropteyi  by  tfaoata- 
tu'te  2\  Jac.  1.  c.  19*  s.  H(  Certainly  not;  because  it 
miist'  hi  known  to  every  body  who  sees  them  in  the  bands  of 
die  banier,  that  they  are  in  his  hands  merely  as  agent  for 
tWpiirpose  of  receiving  the  money  due  upon  them.  He 
c'ann6t  be  aaid  to  have  the  **  order  and  dispontioif  *  6f  thetn« 
and  therefore  under  that  statute,  diey  would  not  pass  foiiia 
creditors.  But  though  Ae  general*  rule  ia  that  wfaidi  I 
£iave  stated,  yet  bills  maybe  paid  by  a  customer  to  bit 
baniceiv  under  such  circumstances  asr  would  furnish  evidence 
of  a  transfer  of  the  property ;  ai^d  the  question  baa  hdre  been 
very  properly  treated  as  one  of  fact,  whether  there  are  in 
tfa]^  caae  anefa  ebeomalancea  aa  ^hew  a  tranafer  of  the  pivH 


18!^       .pierty  in  theae  UlliSf  'lliis caseis  not  maitily  diBt&^sUaUe, 
^^v^<^      ;]n  myoptiiioii>  from  Gikf  v.  Perkmsj,    I  an^  not.airttf^  q( 
'^**?'^"     any  fact  exbtiqr  iii  the  present  case,  if bicii  is  not*  to  (^ 
^ttfifi»       fimnd  in  that^  idtb  the  exception  of  the  custom  ijAich'  is 
Stated  to  have  existed  amongst  the  banken  pf  the*  c<mn|f 
of  Xoncatfer.    Evea  if  that,  custom  can  be  good  in  ppiat 
of  law,  (of  M^hich  I  entertain,  vary  great  doubt),  I  confess 
it  seems  tome  that  it  i»  not  evidence  in  this  case«    \t*\t 
xoald  be  eividenoe  against  the  plaintiffs^  what  w^nld  be  tl^ 
.amsequenoes  b   A  perfect  stranger  to  die  connty  oF  Lofi- 
cMer,  ideposils  with  a  banker  diere,  biUs,  perhaps  to  die 
amonnt  Of  ten  thousand  poundfty  ^RAiich  have  not  mn  Ihe  fi4I 
time,  and  the  banker  is  to  be  at  liberty  by  flie  custom  to  pay 
them  away  for  his  own  purposes.    If  he  pays  them  away  for 
iteluable  ednsideradon^  and  a  bankruptcy  ensues,  the  custoiner 
is  not  obly  to  get  nodiing  from  the  person  from  whoiit  be  tf- 
tdves  the  bills,  but  he  i|i  to  pay  the  whple  amount  to  the 
4creditois  of  the  banker.    Thftt  1  ^k  is  a  most  unreason* 
able  custom,  and  I  certainly  d0|ib.t .  itA  legality.    But  sup- 
posing it  to  be  a  good  custom^  it^^ijfts  to  me  that  it  ooidd 
.have  no  weight  in  this  caae^^  hapsm^^  M^hatever  >nay  Jbe  d|e 
.Inode of- dealing  between  the  bankers  and  othfr  pen9^n8,d|at 
.Mcaanot  affect  the  property  of  tbiss^  j[>laintiff8.    Their  j^ 
,perty  can  only  be  affected  by  their  own  dealings.     Whatever 
.has  been  done  by  others  therefore,  ought  not  to  be  feqmf^ 
SB^efadenee  against  them.    The  only  question  here  i%'  wuit 
5  itare  ihe  dealings  b^ween  these  plaintiffs  and  tbe^^kttiB^ 
^Mi^Aetket  the  plaintiffs  did  in  tet  consentrtbai  <)ia  WMmts 
.alaiddhaTOari^tlOttse  die  bilb in  th^  mannev  tk^havi? 
^•Iliatsa  die  only  question  which  ^ould  with  picqpiie^^ 
;>airitfnitted.to  a  Juiy.    No  infeveaoe  could  be  iais«l'.ain|it 
'    '•  laberpbintiffay  except  from  their  own  acts  and  eqireMoni. 

ilt  Jaaot  paeftasMM  tbat  in  this  ^aae  any  esiw«MonalWfi^ 
( kbec  plaiotiAy  shewing  diat  Ihey bad  ccjosented lo  aayitf|h 
lise  of  their  bills^  If  they  did  not  cpnsent  to  iwcb  a^Jise 
:  ttf.them,  dlen  itappaara  to  me  tk^this  case  »'pieaaa|y 
like.Gi/ei  v.  Perkim^  The  psac^  tdUuddd  t»  mv  be 
*  ^N^.  convenient  to.  the  bankeri  but  .is  pregitent  wid^  wmj 
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r^  serious  coosequeaces  to  the  mstooser.  Tbe  fbiinet  tfiti. 
niQsno  risk,  wberaas  tlie.lttter  runs  all  tbe  risk^  and  the 
danger  is  all  on  his  side.  The  59iOeo.  S.  c  63,  I^tbiok 
famishes  a  very  slroi^  argument  against  the  defendantab 
liia  not  necessary/or  us  to. decide  whether  these  bankers 
haae  brought  themselves  within  the  penal  consequences 
of  that  act  of  parliament,  by  havbg  abused  the  thist  re- 
posed in  them  as  to  these  bills ;  but  I  say  this  much,  that 
when^a  atatnte  has  declared,  that  a  banker  is  guiify  of  a 
tnasportable  Maay  who  usee  billa  as  his  own,  which  are 
deposited  with  him  at  short  dates  for  the  purposes  of  re* 
<;eifii^  money  upon  them  for  his  customer,  it  shews  the 
opinion  of  the  legislature  to  be,  that  the  custom  or  practice 
here  spoken  of  is  not  to  be  endured.  I  am  of  opinion 
tl^Lt  there  is  nothing  in  this  case  to  shew  an  assent  on  the 
part  of  the  plaintiffs,  to  transfer  the  property  in  these  bills, 
and  as. they  still  exist  in  specie^  the  plaintiffs  have* a  right 
to  recover  them  back. 

Postea  to  the  plaintiffs.  , 


Smith,  and  Another,  Assignees. of  Sampson,  a  Bankrupt, 
V.  Watson  and  Another^ 

'.  jL  his  was  an  action  of  assumpsit  for  money  lent  and  where  a  airt^^ 
advanoedy  money  had  and  received,  and  upon  an  account  ^^^brokertd 
alMed  by  and  between  the  bankrupt  add  tbe  defendants  be-  pnrehasegood* 
ft^ie  the  bankruptcy.  The  declaration  contained '  another  and  agreed 
'iount  upon  an  account  stated  between  the  plaintiffs  as  ufwhim  aoer^ 
asMgoees,  and  the  defendants.  Plea,  non-assumpserunt,  and  ^  "^JJ  ^rf 
issue  thaieob.  At  the  trial,  before  Bayley^i.^  at  (be  last  the  sale,  as  a 
ITt^Mtre  Assizes,  the  case  for  the  plaintiffs  was  this:*^  forhUtrooblei 
In  the  years  18£2  and  1823,  Sampson,  the  bankrupt,  carried  ^^keV^w^^ 

BOt  be  comU 

dered  snch  a  partner  with  the  merchant,  as  to  vetl  m  him  a  property  in  good*  to  pvr- 

ehaaed,  or  inthe  proceeds  thereof,  as  against  the  aasigoeei  of' the  latter  after  he  became 

^bankrupt,  althoogh  as  to  diird  persons- be  might  have  been  liable  as  partner. 

A  aormaut  partaer  is  witUn  the  intent  and  meaning  of  the  stat.  21  Joe.  1.  c.  19.  s.  ll^ 


74»  -  tumaa 


^(p^ffMiVi 


mi^mmiaGmi^  Be  ^defaatoli  «i»e>rMMAMM  tt£e 

MMiQf^  JI0$M^'  4lif  ^AlAnipt  |nmI'  'lolb'  ihA'  dfiKMnAWiiMb 
K^UUs  rf;eMh«igi  «Mr  ltt62.j  dnwn  byluii  «» IM  taone 
J^MpmkM  yema  MMd  £e  (Mrte,  <lM  MHlAi«t«|^MBd) 
g^lklfL tnwt «wnfli>.after ait»  Farlhe«n«atlt<<riitftffl 
1^4  4>lhjMb»ti  gMe  die  bwiknpt  credit  in  U«-iiiciM(  and 
|h^f!.a6eniMB(U.rMei*ed  {Mymtet  of  it  «ft#ta-  f  VifeLfWii. 
V)W  lMrfibiipC«pMiliHed  aa  act  «f  ba(llLiik)lH^WMUIll()ft 
|faiit|at|v :  ^ad  a  cooMUMion  ianied  >agnitirt*iiiM^  Var  5lfc 
Ut,Jfibrtmy.MUmii,  utader  wkkb  tHe  plah<lMK>lBifl%^ 
cJbmil-afsignBi^.  At^dwiimeoftfae  hUtMf^  JMKWiitt 
iMiiliVM*  mtha  dpfendatits'  iMndain  AfMl  W'tlMWHA^ 
4»<i«4>(and  ■by>tbeir.  paw  iNMir;  ilBto«^tkiB^tlf<4iM%^ 
ihMippgaitifM)  lbakilb»  «balt>  |M«(tec»t4f)titftal4il^lM|M 
4»  lum.  •  Oi»itlibiatfa.'JI%.  /IMS,  ««i^  CAedlglCWIliMlM 
A^3bal«rice»f  tbe-d^fei<daHtv,!oB  nMtK^katA  thMMMMl^ 
IfMliWilwitk  t|»»  iNuikniyt  in  -die  iMiiMtidli  ifd^^ilAAiHllI 
|i^l«til8  «iv«a>  and  tipoi  bts-givtaf  tlM«f>aiillilMdlM«9pM 
fMd  hin  the  aooey.  <  Udder  tlRis^  dMUMttliibii>«itM!L 

4«iUlia|i:tKn  jaitiiad^kKpilyiag  t>nir)«te'«NMMy>4»l0lll,«tL 
•liriMht«4i«;«la8u*<pdrtiiar  vAi'tbB'tMtolhi^lin  fhftMi^ 
«j^  j4Mt«lM«c«.«M#t  ioirsFiMii|aliaDi!<ai»  tMuvJplMMMri^ 
imiMbl^^JEf  C^oMMtf,  t(ho  badaecfeH*  •Md'»iii<»%ii 
jl^<lilKsfipt|-,i»  .jk^  priae  iMraofi    i^'aypqpawiii  atMblA 

MtteM iolbtiat^KeD  SamptonmdGiU, Uwt  dwdttufc  4Ml 
fMil^itlO  wital^baab  for  Ae  fonner  aa  liia  kto^  hwJiJlA 
JEnTi^^cUptibk  i>«  «»k  to  iMei^.«o»ibiirtii«ha«Mf)*Pfl» 
litl^«illNW  itm  each  traiwa6ti«%  and  bearluiili  i%llft\t«fc 
^M.  IlMpe;,  if  aiirslKwU  aiiaa.;  VatiM«  -^OMliiip  tf 
jKhi^MlPK  ^ifcw  bofij^  aadi  aaid  rndtrtlaa  apahBivaM'MM 
WMi  fOMWenble  profit  iraa  dtetvad,.  and  immtmit^QM 
i»  Ap  fCo|»r«ias  agreed  «p«i.  I^ia-^qjfc  uiBWi{«l»ti4xt 
did  not  extend  beyond  18S%  and  all  the 


IV. 

,  for  Im  tiwUt,  oB»4hMaf  Ite  piBte 
ivisiio#fMMc(ithftlb0«wto  bMT  toy  atum  of  ttttla«ei, 
if  ty  illPtlMtiMie  4i|Wi  !><<•  fiamAlinM.  Sine  bUert 
w«re  f^f|m  ia  endeiice  written  •  bj  i8«*;MM  lA  Giff 
miifijsK^  diif  •peculatioii,  m  which  the  feraier  mppmmi  t^ 
hip>  pJdwiwd  AgJaitar  in  the  character  of  brdhari  MdMH 
iHjpyilPHrMjiiitoai;  and  aeferal  wicneiiia  pr^Vid  thnt  G<K 
mp  4rt|i  nniployld  -in  these. tnnaactioiit  as  a  broker,  wmi 

myeirad  thet  <ba  whfdel^one  was  always  height  in  the  naM 
^Jlmm^^  MOM  ofCitf  notboMg  ia  abywuynsM^ 
HMWP^  wJM»k«r»  WhaA&M9isM  paid  tbebiUin^uteliDW 

VHftdWMjqwo  Xs  CsiiiM  on  aooodot  of  whelsbdne  told  tbi 

^P^^f  «y^^^^M^^|fl        V^W    '•^^"W^^^   ^^(•^W^W^     KftM#VHIW      wV  •••Ww  S^WSv 

pff$fiHfum>miA.tk>m-wiM,  thst .»  dM.  nam*  «r  Gwig* 
,aiJMhl,miiC»,  Mwludk  iMiie  he  triM  •■  • 
WI|i»|i|«.<biU  WMifiWMrted  to ht Ceimlt^ Hoc 

fmti^  »mrtnknt  tha  wlnkboae  bMf  deMMrtd  (NI-«m: 
jMb  AlfMigr,^  than  Metptod,  Md  o»  *aid«y  Giffga** 
lM«iMI«faiM0  IU(  be  wu  iotemted  io  tlie  preaeed»«f 
AiiMU.  rgnttunwtlj  to  dw  depoMt  of  Hm  bill  by  a«N^ 
iMkj|h»i4HfMM|Mt* made  sev^nl  paynHiits onhH MiioMi^ 
MtdM^  tiMiMMW  tlMoUai  end  CV.,  and  Mlil.  «be  btit  «w 
kmmi  jkm.ttA.'btitme  was.  agaioat  bM.  Uiider  ibta*. 
tiiybtiPnalerftpBiBttiwew  etMle  at  dM  taal;  Iba^  trbat' 
lhB»<GiH«aiddkb«  eonaidend  M  a  pMrtaer  intbe 
h  tiWipi  »ii|iiail  liiiliilirnji  In  lliii  1  |inniii.  ii 

hMi'to  beaaccret  partner,  livtbei»hi 
thablU  didnet  paKwder.Sl  Aw.  l.-o.lf, 
.ef  Stmpu\w,  mkt,  «t dM  tiM  Of ■  bh  bi4ls> 


iifiS^ 


7j&4-^  CASES  IN  THK  £INO*S  BIBNCH, 

1B23.  iFuptcj,  had  the  order  and.  di^poudon  theireof  with  GUVi 

^^^^^^  consent.    The  learned  Judge  saved  both  points,  and  the 

*p!^^  plaintiff  had  a  verdict,  with  liberQr  to  the  defendants  to 

WATtoR.  moye  10  filter  a  nonsuit 

* 
Tiadal,  in  Michoifmai  Ternii  moved  accordingly,  and  the 

Pourt  haviQg  granted  a  rtde  nisi. 

Brougham  (with  whom  were  Parke  and  E.  Alderson)  now 
shewed  cause.  It  )s  perfectly  clear  from  the  evidence  in 
t^is  case  that  GUI  was  not  a  partner  in  this  transaction;  he 
was  simply  broker,  and  in  all  the  whalebone  ^peculations 
from  first  to  last  the  name  of  Sampstm  only  was  used.  It 
is  true  that  he  was  to  be  remunerated  by  a  share  in  the  pro- 
fits ;  but  that  circumstanoe  would  not  make  him  a  partner 
as  between  himself  and  Sampson*  Fkobably,  as  between 
him  and  third  persons,  he  might  be  liable  in  reapect  of  any 
claims  arising  out  of  the  transaction  in  which  he  had  been 
employed  by  Sompsmi ;  but  he  was  clearly. not  a  p«rtnet.ia 
the  whalebone  for.  whidi  the  bill  in  question  was*  givap* 
Under  the  agreement  in  1822  he  .was  to  share  profit  and  loss 
ki  certain  proportions ;  but  that  was  not  <80  in  the  snbser 
quent  transactions.  In  those  he  was  merely  to  be- paid  by, 
a  share  of  the  profits,  as  a  mode  of  remuneraling  him.  aa 
broker.  The  letters  which  were  given  in  evidence  ticatG^ 
him  simply  as  broker,  and  nothing  could  be  mere;  nnlifce  m 
partner  than  the  charactier  in  which  he  was  there  spokes  oCi 
The  question  of  partnership  therefore  han%  arises  in  this 
ease.  But  concedingi  for  the  sake  of  ai^umcntt  that  he  waa. 
a  partner  in  the  transaction  in  question,  still  he  .waa  jfff^ 
more  jthan  a  secret  partner,  and  therefore,  as  he  tikmpl^ 
SamfMM  to  have  the  oider  and  disposition  of  his  share  of 
the  speculation  up  to. the  time  of  SampsQ9i%  bankniptcgu.^ 
whole  proceeds  passed  to  the  assignees  of  the  latter  by  vidaeL 
of  the  sUtttte  of  £1  Jac.  1.  c.  19.  s.  11.  Throughont  lUi. 
transaction  there  is  nothing  to  indicate  that  Gili  had  anjf 
interest  or  share  in  the  whalebone  for  which  the  bill  inqiies- 
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tioii  was  giyen.    tte  is  whoBy  unknown  in  the  busibess;  his        1623I 
name  does  not  appear  to  be  connected  in  any  way  with  the      v-^v^^ 
1689/.  bill ;  the  bankrupt  has  the  sole  order  and  disposition        ^"^*" 
of  it,  and  it  is  paid  by  him  into  the  hands  of  his  private     "WT^tsow. 
bankers,  who  place  the  whole  amount  to  his  credit.    Th^ 
biU  did  not  even  pass  through  the  hands  of  Gtff,  and  there-* 
fore  assuming  him  to  have  a  property  in  the  whalebone  fo^ 
which  it  was  purchased,  or  entitled  to  a  share  of  the  pro-  . 
^eeds,  still  he  stands  in  the  situation  of  a  secret  partner, 
who  all6ws  Sampson  to  have  the  order  and  disposition  of 
Ae  vilole  as  sole  owner,  and  consequently. the  whole  passes 
to  die  assignees  (a). 

'   The  CouAT  stopped  him,  and  called  upon  ' 

•  »»••■*'  • 

*  'THAddl,  In  «ut>port  of  the  mle^  There  are  two  questions 
111  tfa}s  'case,'  first,  whether  61?/  was  in  fact  partner  with 
Sathp^fi  in  the  transaction  itf  question ;  and,  second,  wfa'e-^ 
ff/ef,  toumh^  bint  to  be  do,  he  had  a  right  to  follow  the* 
pfoc^ds  of  ^hebfH  in  die  hands  of  the  defendants,  not- 
i<rlthrf<and?ng  Samp^n^s  bankruptcy.  Now,  in  the  firit  place, 
itapip^fs'from  all  the  evidence  in  the  case  that  Gill  muri 
be  considered  as  a  partner.  According  16  th^  agreement 
flfst^'^'n^ered  into;  he  was  to  share  bodi  profit  and  loss,  atid 
AerefbVe  if'  (he  case  stood  there  he  would  be  a  piirtnef 
f>ej^otr(y'aIt  'doubt.  Udder  the  sdcond  agreement  he  was  to 
have*  o'ne^ third  share  of  the  profits:  it  does  not  appear  that 
h^^iti  to  )[>aitieipate  in  any  losses,  but  that  makes  no  diffdlr- 
eh<5^,'"becaude  here  he  was  to  siiare  a  specific  proportion  o( 
tb4  profits,'  and  diere  are  authorities  for  saying  that  this 
wdtitd-make  him  i  partner.  It  has  been  held,  that  kh 
i^kiheht  hot  t6' share  losseflf  does  not  prev^t  persons  firoth 
f)eing^partnerir'.  A' joint  concern  m  profit  and  loss,  or  aiiy 
contract  to  share  profits,  will  make  persons  partners.  Hesketh 
ir.  Blhhthardib),  fVAugh  v.  Carver (c),  GaiUhwaite  v.Duck- 
(a)  Vide  In  re  GUpin^  ante,  6S6.       (6)  4  East,  144.      (c)  t  H.  B1.  f  35. 

,•    -        .V      .«^,    •     '     3B2'    *  •      '    •       •    '•• 
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W  CASESUr  THE   K|^9*S  J^^SJN^^,  ^j^, 

^^VV       sajfl,  it  18  settled  "  that  if  a  inai\,  i^s  a,  reward  for  ^.ij^j^, 
^'^vJ^       chuses  to  stipulate  for  an  interest  in  the  proEts,  of  a  busioeff^ 

Watsoh.     instead  of.  n.certmn  ftisi .  propprtionedl  to  those  profit^i  he  if^ , 

as  to  third  persansj  a  {^rtner,  and.  oo  arrangement  t^weqn 

the  parties  themselvtt  could  prevent  it."    If  the  f^eeme^tj 

in  this  case  liad  been,  that  GiW%  profits. were  to  depeifd  u||^ 

the  sale  of  whalebpne  above  a  certain  sum,  the^  acc|MnUii||^ 

to  a  class  of  decided  cases  he  would  not  be  a  partnef  /Sfo^jt 

^rd  persons  (c).    lu^Expar/eifamper  (^I),  it  U.  lud  down^ 

that  if  a  trader  agrees  to  pay  another  for  his  laDO^^in  tbv- 

concern,  a  sum  of  money,  even  in  proportion  ty  the|^rontiu 

equal  to  a  certain  share,  that  will  not  make  him  a  parttisr  ; 

but  if  he  has  a  specific  interest  m  the  profits  |tfa(^selvev^ 

ftofiiBi  he  is  a  partner.    Now  here  GUI  had  a  specific  pterest 

in  the  profits  of  this  whalebone  as  profits,  and  tfaererafe  ne 

IS  to  be  considered  a  partner.     The  casq  Of  JlMcr  v 

Sharpie)  might  be  ui^ed  as  aa  authority  to  shew  mat 

here  there  is  no  partnership,  but  diat  case  is  (f  ' 

from  ihis,  because  ^ere  the  bankrupt  swore  t 

property  was  his  own,  although  the  broker  was' ^ 

lemuneration  from  the  proifits  of  the  adventure.  ..^HenTCS 

by  the  terms  of  the  agreement,  was  to  hdve  a  share  of  ti 

profits  of  the  concern^  and  bemg  jomUy  loterfstra  with « 

aon,  he  is,  d  nmllo  fortiori  to  be  considered  a  ^cteer.  ^^P^^ 

is  nothing  in  the  evidence  to  shew  that  Sflmp$om  bad  &%  mi 

prraerty  in  the  whalebone :  the  presumption  .is  the  .ottk^ 

way,  as  the  terms  of  the  sereement  import,  and  tfaefetors 

Gill  would  not  only  be  liable  to  third,  persons  m  case  r^ 

^ny  loss^  but  wouldj  as  a  consequence,  be  jf>indy  k 

in  the  whalebone^  in  respect  of  which  his  legal^ 

would  arise.    If  then  Gill  can  be  considered  as  a 

in  this  speculation,  then  the  sepond  question  u^fWt^ 

(«)  ISEasf ,  4f  I .  '  6W,*aiid  Dry  v.'  fif^  i  ( 

(B)l*oicB;C.gi.  SeclTVei.  5S9.  .^ ':'   .'  oi    I 

404.  and  4  B.  4(  A.  665.  (d)  ir  Vcs.  4M. 

(0  BaO^miH  V.  PorUuMf  t  H.  BL        (#)  S-Tteittt.  k^^ '  ''*  ^''^  ' »») 
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M^fitt^tftbfr!^  shard  of  the  proceeds  of  the  bifl,  notwith-* 
^Miing'Sinnpson^B  bankruptcy.'  He  clearly  had  a  right  to 
ffAtow  (he  proceeds  o^  the  bilt,  for  tliis  reason,  that  the 
Uu  existed  in  specie  at  the  time  of  the*act  of  bankruptcy; 
akld  GtW  being  jbintly  interested,  he  %ipa8  entitled  to  share  in 
the  money  produced  from  it.  At  the  tin^e  of  the  bank^- 
rupltey'the  proceeds  of  the  t>iU  had  not  become  mixed  with 
tne  rest  of  Sampion*s  banking  account.  On  the  contrary, 
a^'that  time' the  bOI  was  not  even  accepted,  and  the  cash 
Balance  was  against  Sampson  upon  his  general  account/ 
Tne.  Dili  was  not  acceptedf  until  the  8th  Tebruary,  and 
(fampion'ii^d  become'  bankrupt  on  the  28th  January  pre- 
cfedins/'^ind^ 'therefore  the  bill  existed  in  specie  when  tha 
bank^rup{cYlfo6k  pkce,  at  which  time  both  partners  had  a 
jomt  mteresf  lA  it  llie  bill  was  drawn  for  a  specific  purpose/ 
Bamelv,  m ,  payment  of  a  quantity  of  whalebone  m  which 
0iey  Werejomtly  interested,  and  therefore  Gilt  had  as  miich 
ngut  to  It  part  of  the  proceeds  of  the  bill,  as  he  had  to  a  part 
oi  the'  wpaiehone  itself.  *'  Undoubtedly/  it  must  be  admitted 
that  ytil  was  a  secret  partner ;  that  it  was  not  known  to 
ue,  ^vorla  Uiat  ne  was  concerned  in  this  speculation,  and 
mat  Uie  biiriii  'question  was  never  in  fiict  in  his  hands. 
These  circupistances  alone  create  an  the  difficulty;  for 
haa  n^  been  pulEiUcty  known  as  a  partner,  there  is  no  doubt 
matae,'as  t^e^dlvent  partner)  might  have  taken  the  whole 
proceeoQ  of  ilie  hiH  as  partuiership  property  (a).  '  fiut  it  is 
suomitt^a,  ^that  these  circumstances  do  not  prevent  GUI 
jrom  recovenn^^his  share  of  the  proceeds,  because  Ihis^  is 
not  la  case  within  the  operation  of  21  Jac.  1.  c.  19.  s.  11. 
Txiiv  case^  is  distinguishable  from  Kirkley  v.  Hodgson  (b), 
kn(I*1ffiA)iw^  'case  (c).*  In  the  former  the  bankrupt  was,  by 
expre^  agreement,  allowed  to  continue  in  the  possession 
Ot  tfeew^ioltSliip'Ws' 'apparent  owner;  aiid  in  the  taller, 
after  thf  partnership  was  dissolved,  the  bankrupt  was  aU 
Towed  to  remain  in  possession  /or  two  years,  of  Mi«  dyr* 

(fl)  8«e  Cowp.  ^4^j  ,],£»st»  363«         (A)  Aiite^  vol.  u,  q^.. 
4f|4M.d«0.      '         '  (i)  Ante,  656, 
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mant  partner's  share  of  the  effects.  H^db  Hie  pnrtoeralup 
continued  until  the  bankruptcy,  at  which  time  the  bOI  re- 
mained in  specie,  and  the  bankrupt  had  only  such  a  possession 
as  was  necessarily  incident  to  the  nature  of  the  partnersh^)* 
Notice  is  given  by  Gilpin  to  the  defendants,  before  the  bill 
is  due,  that  he  is  jointly  interested  in  the  proceeds^  and 
he  does  every  thing  to  notify  his  title  to  the  bill  as  partner. 
It  has  never  yet  been  expressly  decided,  tha$  a  dormani 
partner  is  not  within  the  exception  of  the  statute  of  James, 
and  there  seems  no  good  reason  why  he  should  not  be  ex-* 
cepted.  According  to  the  case  of  Caldwell  v.  Grozny  (aV 
a  secret  partner  is  not  within  the  operation  of  that  ftatste. 
[Bayley,  J.  That  case  b  over-ruled.  Great  respect  is  due 
to  the  opinion  of  the  Lord  Chief  Baron,  who  concurred  in 
that  decision,  but  acting  upon  the  impression  made  on  my 
own  mind  when  Gilpin*a  case  was  before  us,  I  cannot  say 
that  that  case  is  law.  On  the  contrary,  I  think  it  is  not.— r 
Best,  J.  That  case  was  under  our  consideration  in  Gilpin*i^ 
case,  and  I  signed  the  certificate  in  that,  upon  a  convictioq 
'that  CaldweU  v.  Gregory  was  not  rightly  decided.] 


Bayley,  J. — ^I  think,  when  this  case  is  properly  ^consi^ 
dered,  uo  difficulty  will  be  found  in  it.  These  defendants  were 
the  bankers  and  agents  of  Sampson,  who  cairied  on  trad^ 
under  the  firm  of  George  Holden  fy  Co.,  and  for  atl  property 
which  came  into  their  hands  from  him,  they  were  primi 
faqie  bound  to  account  to  him  before  his  bankniplcy^  and 
after  that  event  took  place,  to  account  to  hb  aisigneea^ 
After  Sampson  became  |i  bankrupt,  instead  of  accounting 
for  the  proceeds  of  the  bill  in  question,  they  pay  over  prirt 
of  the  money  to  GiU.  Then  it  b  incumbent  on  them  to 
^hew  that  they  were  justified  in  making  that  paytheot,  it 
bettig"  an  indisputable  proposition,  that^when  to  agent  dis- 
poses of  the  property  of  his  principal,  it  lies  upon  hiAi  to 
shew  that  he  had  authority  for  so  doing.  These'  driendants 
say  they  Were  justified  in  making  that  payment,  because, 
(tf)  1  Price,  119. 
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though,  the  money  kas,  at  the  period  in  question,,  in  their       1828. 

hands^  in  the  name  of  Sampson  alone,  it  ii^as  not  in  fact      ^"^^^^^^^ 

his  separate  propertji  but  wal  the  joint  property  of  himself*        ^J™ 

and  GUI,  being  money  arising  from  a  bill  drawn  by  Sampton     '^atsqn, 

in  respect   of  some  whalebone  which  belonged  to  both.* 

If  the  whalebone  had  been  bought  in  the  names  of  Siimp-' 

son  and  GiU,  I  should   have   acceded  to  the  proposition^ 

that  it  might  hafe  been  considered  the  jdnt  property  of 

those  two  persons,  and  that  these  defendants  were  justified 

in  paying  diQ  proceeds  to  GiV/;  but  there  is  no  evidence  in 

the  case  to  shew  that  it  was  bought  in  the  names  of  Samp- 

sonandGU/g  OT  that  Gi// was  in  any  respect  mentioned  as 

being  the  proprietor,  or  bad  any  interest  whatever  in  the 

goods.     If  my  agent  takes  upon  himself  to  hand  over  my 

property  to  another  person,  he  is  to  make  out  a  tide  in  that 

person,  and  the  onus  of  proof  lies  upon  him.    But  inde^ 

pendently  of  that,  and  if  even  these  defendants  were  no^ 

to  be  considered  as.  agents  for  Sampson^  1  should  sky  that 

in  this  case  there  was  no  evidence  whatever  to  shew  that 

this  was  the  joint  property  of  Sampson  and  Gill.    It  is  said 

that  we  ought  to  assume,  and  that  the  proper  conclusion 

which  the  jury  ought  to  have  drawn  from  the  evidence  in 

^the  case(  was,  that  Gill  waa  a  partner  with  Sampson  in. 
,tl|ii^  whalebone.    I  think,   however,   that  the  contrary  is 

,119^.. proper  ioferenoew     The  witnesses  called  on  the  part- 

;of  the  defendwts,.  ail  spoke  of  Gill  as  being  a  broker,,  to: 
be  paid  10.  a. particular  w:ay,  namely,  by  a  share  of  the  pr^ : 
.j(its»    Under  the  first  agreement  he  was  liable  to  contribute* 

•  in  a  certain  proportion^  in  case  there  should  be  any  loss, 
ll^' did  .not,  distinctly . appear  whethev^  under  the  second,  he 
was  to  bear  a^y  proportion  of  loss^  I  will  assume  that  be' 
wai^  fhutstiU,  though  a  right  to  sif are  in  the  profit  or  losa* 
wpoo  a  fiartkulaii  adventure,  might  make  hiiti  liable  to  thinl- 
persdns  :as  a  partner  in  respect  of  audi  adventure,  yet  I' 
think  npon.the  bargain  between  these  parties  it  never  could  ^ 
have  been  .the.  understanding  lliat  Gt7/  wa^  to  haive  anyi 
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im^     fl%,ner^rip,  ij?  jhj«. proper^  at>..-mi{jpe  iU  Wtt  l»fJ>>l4D«»l: 
^]^^L    i^t  v]^«teyet,«9.xij^.  in  ,^  Iff  lik'lw4f)f<Wfe<fWfeill»l»'. 
*.j^?.     «if  j(hf  p(p<^9  frf  (Uf^  l^,  -  QHW4«'^^i<«<()>i4>^iH^-^ 

does,  ffot  m.wy  |rfej!|«ct,  JBriso  ^.  hm  «M4ff»tw9qg>UyM<l»4<ffl>f?v<» 
tain  a'vay  stfjoog  <qpii4an.'4i«t..tbi9  .QM  ^  Tfijdby^  ^,r9l*'^. 
and  n^eaning  of  tb^t  'atttttlA.  Jlere'.iii  a'biU  .of  exchange 
drawnjn  rej^p^t  ^f  ««rtain  g(kMbv*Pd:it,tf4H4d^]^$fSMfi 
into  ^to  twnds  of  Us  own  bankers^,up(Wi,))f8Qlp«9heSII*1^^ 
accQiinl^  fnd  tt!  be  ^{lUed  l^  thina  to  ;^wg^(,jmfBpefe^^ 
vhjcli  |ie,  in  bis  general  cfaaracter  of .« ini;i)i^)a^,^inji]!HI|fio 
it.  l^ere  is  nothi^  uipon  earth  to.^iH,lii4^,J^d^„ 
thjiig  to  do  with  property  in  «haleboO($,.  ^^}i(J^,^;, 
ference  to  any  transaction  ip  which  GiU,  *fiiti^>^ftj)nft%4r 
or  ff  a  partner,  had  any  inter^t*  ,^ifip%ygig^i^gpsfoi 

K}Hf  ^*^}*o^  it »  W^^i  ;«H  »m  *6«i J»H#»lil'pfei 
thi^eunoftKH^dfor  aH«a}in|(,t^f  ^jfffl^^^^tffiifecljnlU) 

«8«cretpartaef,  ^f^  tfafrefoi^,,,h^,^^9  s^($|;|,jnK^ 
W^red  S^a^fiOf^  t^  b^  k^  pw^  tp,.ti^^|K^^  ff,l^()^Yf»bq 
the  only  peir?oo.^]ti(i  iif4.9i^:,H4(K6Bti  J!>^i99BCT9%i#,«9rit 
ogiuon  the  ca^ejfclls  wi^;^  o^fmmi9ft^  ^^lilkn 
and  the,prop^j»^j,t^  ^M>7f?>!lp?^«  M£^«ainiK«w 
tbat  if  a  secret;  p^^,8Kfi^«f|  W^!^>bHl><«KPF)it%>fPIIinr9b 
*•».•"  the,woridpi  tfa^  |Q^  Jpfjfl^^,^f|f^  tfl  tmfe#<«i^h 

I»*9?',?»  *?,  H-WfJwd-M.iC  .h«\1|?^'j,«Wrt^t,iAMW!%io 

*^*^,?^]^1^f^  *i^  t<»  "J?**^  *««t  t^>»i^whffH(j»iwi8iwjiib 

<o  •pP1f'.to|»«  ^i^ieovnewhip,  ahafj;  be 4a)(i^.4o> JMiTwUlbL 
tk^  ^hich  it  seems  to  H  M.«gMiH!(r)W^9^#Bfl«nfM«»iid 
acotalio.sudt  appearance.    If  I- consent  ^at  A.  sl^iKtMn^ 
pear  to4be  wqrld  as  sole  proprietor  of  property,  in  which 
I  harem  mtaef^  and  1 9Jhyt  %ttl]«^4mpbt!V>,«i^ 
I  am  not  at  liberty  m  c^  h^  be^^^^);a))iii«{{|Pi#>Kw 
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1828»  ^^'f  ^^  ^^B  ^^^  by  laW|  pass  notwtthstatidb^,  io  ihev- 
dignees  of  Samp$on.  If  the  first  of  these  questknis  can  be- 
ansW^ed  in  the  negative,  die  second  does  not  arise,  and  it' 
Watso*.  seems  to  me  that  none  bot  a  negatife  answer  can  be  given  to 
the  first  It  is  perfecdy  plain  that  a  man  may/under  varioua 
circumstances,  and  by  iFarious  acta  of  his  ovm,  io'cor  all.the^ 
liabilities,  withoat  acquiring  the  rights  of  a  partner.  Had 
GUI  any  ostensible  or  ayowed  interest  in  'thesb  apecnhttons  i 
Certamly  not :  h^  was  employed  in  them  merely  as  a  broke?^ 
and  according  to  all  the  evidence  in  the  case,  held  himsdf 
out  to  the  world  alwliys  as  tb^  broker,  and  never  as  the' 
partner  of  Sampwn.  The  latter  therefore  had  always  a  r^t 
of  action,  either  against  the  defendants  as  his  bankers,  or 
Gill  as  his  broker,  for  any  of  the  proceeds  that  might  get 
into  the  hands  -.  of  either  of  those  parties ;  and  if  so,  the 
same  right  of  action  has  by  his  bankruptcy  passed  to  hia 
assignees.  But  if  GiU  had  any  interest,  it  was  that  of  a 
<  secret  partner  only,  and  therefore  the  statute  of  James  comes 
into  operation.  That  was  decided  only  a  very  few  days 
since  in  tlie  Case  of  Ex  parte  Gilpin  (a),  in  the  coorst  of: 
which  the  case  of  Caldwell  v.  Gregory  {b),  was  fully  ooih' 
sidered,  and  wa^  determined  by  this  Court  not  to  be' 
law.  We  ftfe  fortified  in  onr  opinion  that  Caldwell  v. 
Gregory  was  erroneoudy  decided,  and  that  these  are  all- 
cases  in  which  the  property  passes  to  the  asstgnees  by 
virtue  of  the  statute. of  James,  by  the  authonty  of  Ex 
parte  Djfster(fi\  where  the  present  Lord  Chancdlor  in 
pretty  strong  terms  expressed  himself  as  6f  that  same 
opinion,  and  refused  to  recognise  the  case  as  law.  I 
confers  it  appears  to  me  that  if  we  weoe  to  follow  up  the 
decision  in  Caldwell  v.  Gregory, /we  should  in  effect  repeat 
the  statute,  for  the  case  of  a  secret  partnership,  like  the 
present,  involves  in  my  opmion  all  the  misdiief  \rhich  it  is 
the  express  object  of  the  statute  to  prevent.  The  man  who^ 
is  the  B(Ae  ostensible  trader,  and  the  apparent  Owner  of  tho* 
(a)  Aote,  63^.        (6)  1  Price,  119.        (c)  8  Rose's  S.  C  256.  M9*    ^ 
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proportyi  is  eaabkd  to  obtaio  credit  as  sucb,  and  ¥dieii  he        tSM. 

faiUy  a  secret  partner  is  to  step  in  to  daim  the  property  as      Wr>»^fc^ 

bisj  and  to  leave  the  creditors  without  a  shilling.    This  as .     CIk>th 

en«bUpg  t^e  bankrupt  to  obtain  a  false  credit^  and  brings  the     Watsov. 

icase  mqst  completely  within  the  letter  and  the  spirit  of  the 

.statute*    For  these  reasons^  I  am  of  opinion  that  the  verdict 

fix  die  plaintiff  was  right,  and  that  we  are  bound  to  dis« 

^iMTge  this  rule. 

Rule  dischaigedCa). 

(fl)  XtimlHr  deoiMOB  took  place  in  another  case  between  the  same 
parties,  and  arising  out  of  a  transaction*  of  the  same  kind. 


) 


^ '  A  '^v  I    'Bit^een^^'EltTiA^itTri  MtTiitHWAt'i'E,  John  !Kf acpher- 

.■ . ,^.ih'/: i.     ^  sok'ifnd  'CflARLo'rrE  Wi IVflTe)'  i*'iiAKdis  ' Linp^  and 

'70^1^  fltj'bsOK  May,  j^aintiffs;  aiid  ihe  ttonorMe 

''  ChaIkles 'Cecil  Pope  Jenkinson.  tUe Honorable 

'"^MfeNfeY'KiNO,  the  Reverend  John  Mitchel,  John 

'    C^tiTHBEllTSON,      MaRIA      BaRNABD/     AjLEXANDBR 

^^tkk  Evelyn,  John  Bydb,  Georo^  !Barnard, 
^'^CHARLEsf  Murthwaite,  and '  HenrV  Woodcocr, 
'^  1>eiendants  j 


,t,.....;  (  :'  ^'#i(d'tietween  George  BARNikRp,  aiilDraniy'by1^ii.E]>ft« 

'.H     Aa  .li  v»    "  . .. 

I...;:'  v 


'^jiv!^'^^^^^^^^^^   and  Charlotte.' bia  Wifey/jlCABiAr 
J.^Mi^^^:g^i^^nj„-^  Ft'ANcis  XtKD;  Jo«;^^  'E4Dfiq^t.35MA^ 

t  >\  'u\l    ..  .\/v.^^B^|WBB.£VBJkYN,.  JOIUI  BVBB/'tiMNfttiWlOOlf^ 

'!!>  ;";J1Jm  ".'  ^.!'^^*^^  .t^*^  Bonoratte;CAAiiLEs:ejMUi--1^P  W 

Ml/"  :r  u.. .  .    ..V  goN,  tk^  ttori<^rabfe  'HKKitlrKi"*d; '111*1*%  ^jSiMM 

.♦iitMij  'to  1)1'. o  •»..  r.^r    ••      •  '^-  '     ■  •       w'   /.    '  ;       '        •     ■         '    '  '  '"'^   v'"   ^.  \  "^V 

Jiioiliiw   •.ui'I*  oc  JoHJY'«MlTCHBB>]>efmHhu|t8d'i'VtKM   THt  to  »UM»  Joodi.^ 

•■>'•/./•('!•'  -1.1   ll'."«."    »     «     .  %^  i#k^    '•      »'      '«    I.f".'    k'U^OIOtfi    M^H*'-. 

.'MMi,.ii  >o'M...,AMq\petween  Elizabeth  J|i|i}Rj«^AsirB^«JkauiaBM^ 

C\Ti  Cn:''.;.^^*^*^^*  attdCHABL'6ri;^mM:lf«^W?^%^^ 
..Vva.ui/im   iJindJoBN  Hl90SON  May/ Plftl^A';  llilblf "'Oe'fi^^ 
.  .d  xHmip-^  .-jy.  ,<^;9U¥«.:CHABiLB8'  CbCIL    PorE-.-.  jBMBilMOli^  ndiW 

';;r:::['b:^t:^;;j^*w»tAYLOB,  joefeiidantsi  •. :'"  r:^^-^:^,"^' 

;i'>«.»t..u,  n.i.it  <AM'  betw^n  Elizabeth  MtJRtitvA'ifi;!,ral^Jil;i& 

inw  ni  Hi  r:3i{    lo  ^  f  9BR«ON  «Ild  CHARLOTTE  falS  Wife/  FftAff^Wjlilfir^ 

;:'i'r:;r^;riii^''^^^  hubsoh  may,  Fhm6sss;^4w:^ 
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life  toUator  hereiAaftierfiamed^  Wasi  at  i|ie  times' of  making       yH^, 

Ilia  wUI>  and  oC  his  death,  seiiod  in  fee-simple,  of  freehold      ^"^^^ 

tenements,  an^  ^iped,  in  fee-sinH»lf  of  Mopt^epffjjfif>U  U^V^i     thwaitc 

neots^  which  he  .dply  stur^n^red  tp,t))p  vpe^^  )iif  iiviH^.  ;iod    ^gHKlaiea. 

wa^  also^possesi^  of  several  lq(Sje^pId^  esf ||t^f  i  fo|;  y/^frsy 

and  of  ot^  personal  estate  of  different  dfsfrip^ipp^,,^  a 

very  considerable  amount.     And. tlie  said, T'l^oiii^s.Jflir* 

ihwaite  duly  paude  and  executed  his  last  will  an^^  ^ef^tfxp^t^ 

in  writiog,  bearitig;  date  the  29th  of  Dficemb^r^  l^q^^l^nd 

whi(^  was  i|yly  executed  and  attested,  so  as.tp  pass  fre^ld 

instates,  and  was  as  follows : — **  I  give,  devise,  and.bej^efith 

whatsoevfr  aa4  wh«retoeTer«  in  tras^  ttt  pty  thenoq)  ttverri  l«gacisf^^d  snoaitiet,  and 
for  oihier  tb^  pai^MMs  in  hb  will  nrentioaed.    He  then  gave  leHacii^t  and  annntttet 
*   CO  tLpo^Mar^^k  amoaatt  aad  dirsetad  tet  tltfs  f^aoaltitt  €^^}di9  payable  out  of  his 
xeiibor.  Uiree  per  cent  consols.    Tbe  case  foond  that  a  lam  tpcoltts  of  the  penonal 
^|BltVeniain«I.B|t«r4)«jiii0  te  debti,  IvgadA,  an&  annnVfoVoat  did  not  find  that 
the  legacies  werr  rcaUj(  paid  or  that  t|io  fnaoitfints  were  cipher  4afiifiad>  or  dead.    He 
Ih^a  dcmsed  ai  nllowv  :^**  All  tiie  rentt,  jt8iie«,  dividends,  interest,  profits,  and  pro- 
dnce»/^f  aU  tbe  r^pe*  xei||dnty  andMniatndefOf  myestau  nadioflipotir  whatsoever  and 
wbMitoeVer,  and  of  what  natare,  kind,  or  quality  ioever,  at  well  real  at  penonal» 
wlkK^I^fbiiy'fiojMiae^er  pa^oM^  of,  bitprettsd  la,  or  Entitled  tA  at  the  time  of  ny 
^decease,  Tdo  give,  devUe,  and  bequeath  nnto  ny  three  nleeet  E^  Mw,  JIf.  M,f  and  C. 
M.i  equally  to  bcf  Uivlded  amonf  Chem,  Mhare  mJ  Mrf  Mf,  M  •ni  dMng  ike  Urm 
V*  their  ndunl  timw,    And>fro0i.aD4  aAtr  the  decease  of  them,  jor  either  of  them,  it 
i9  my  wilr-that  tins  farvrfai^itstte  of  them  and  each  of  them  ^all  have  and  enjoy  his  or 
lief  motbn's.diaiteof  .all  snoh  lasidae  of^ancfai  feat^  S^i,  /dt  ^  ^  Uk§  mmn§r.    And 
If  either  of  my  nieces  thau  happen  to  die  in  the  life-time  q^  the  others  or  other  of  thena, 
without  issue  of  her  body  UwfUUir  beipttBi^  that  thier  share  bf  bi^  so  dying  without 
issue  as  aforeuud  shall  go  to  and  Jm  shared  uid  divided  euiii^hr  l)^tween  the  survivors 
ol  Si^jileoer  for  ihehr  respective  lives,  and  h/terwardii  by  Oie  TaWrul  issue  of  the  sur- 
vivors jof  niy  niecM  in  *lihc  lasnner.    And  if  ay  my  nieces  ad^  Hieir  issucu  save  one, 
ibstt  weF  *«ii<lioiit  issue  ikwfbl^  1>egotten,  then  sucli  surviving  niece  shall  have  and 
ei)ioy  j^e  ^o^  ^t)i4.t«vM»;'|EC.  of  indt  residue' bfik^esUls^ for  and  durins  the 
term  <Arher' natural  fife.    Ana  frdn  an<i  af^r  her  decease  thq  lawful  issue  of  saeh 
fil^vifiRt  aiaca  (if  niiie  than  one)  vhaO  lav#  thcF^khoTe  of 'th4^¥euts,  &o.  equally  be- 
tween raeas,  share  and  share  alike ;  and  if  but  one.  •^hen  .soeh^jopbr  one  shall  have  and 
eiyoy  the  whole  of  such  part  as  is  personal,  to  and  Ibf  hfs'br  \w'  dwn  use  and  benefit ; 
and  jtaKoM  s<v  munhapd  sneh  part  or  papu  theredt  ai^  w^fijsHifm  Pp  them  and  each 
oruetai;  ff  ihorO  than  one,  their  or  his  or  her  heirs  and  auiji;ns,  as 'tenants  in  com- 
mops  and  not  Bf  Jc^t-tanants;  and  if  bat  one»  than  So'SiaaLldls^  His  or  her  heirs  and 
assigns  for  ever.    And  if  all  my  nieces  shall  die^itbofit  iMo&i  tlicn^  from  and  after 
file  'Weenie  oi  the  survivor  of  them'  without  issQe  as  ^  M^M&i  f  give  the  whole  of 
such  residue  to  inv  next  male  heit  of  the  name  nf  JK^*|o  hn^Ut-^nJiUn,  his  heirs,  exe- 
emkm  fM^  admiaistrators,  in  manner  uforesaid.**   Two  of  (he  dustees  were  dead; 
all  the  nieces  were  living :  two  of  them  had  no  child ren,,||Rr'fai|ir  had  one  child,  a 
•  son,  6.  B.,  and  it  being  a  question  what  estate  these  parties  severalbLand  respectively 
took  under  the  will,  it  was  held,  1st  That  the  surviving  trustee,  aqiwn  s^/ee-siiimlei|i 
Iba  ftiaboli  mil  aa<iaiMMe  iatefest  in  tfie  lease|sHd*^e9tal^t.>  9dAhat  <«Nb  "MaanoK 
three  nieces  took  no  legal  estate  under  the  will.     9d.  That.  Q^Mt  tM^  nil  «MkW  ntfMr 
:  the  wUl.  4th.  That  in  case  the  vritt  hwS  ooaimenced  with  tbtr  w6r3i;  ^&  Uli^mfi^nfiS, 

^f^i^  RHyta  »>85*^j*"^W^*'*  had  beeirs*aWad*.«*  t^owaefe&t  woujrwlVcrtjM^ 
^^tiiMit&lrfilkie^^freelbold;  aod  absolnte  interests  in  the  leasehold,  5t^."TirtitVl9i'B. 
wasfflp  Ma^MmA«.eiaiteitiijtka  ftcMhoM  oneMMdt^tfeiiiMls;  |  BMt^BhooM'bb  i^hUft 
"the  thr^  nieces,  and  neither  of  them  should  have  any  other  child,  be  win  li^  (bfiitti'ib 
m  ^.  tbe^fMuheldy.baitaipvab iasevest  M  MleasehoM  estt^sr^  Sbahld  Mi  di^  iH  We 
lif9H(Maa  of  the  Ihraanifccs,  be^Ottld  dia^4ise4  efab*  Inidialdi  aeir  |i«to»issel^  df  )ttiy 
teaseboM  estate.  ' 


705  CASES  ttf  *«B  tm&*s  BHircw;  •  - 

IMHL^       to  Mra.  Margaret  Murlhwaite,  of  TmcftMribfit;    ill  M 
""•^^"^^"^^      county  of  Middksex,  <*idowy  Mr.  JbAn  OtthbeHtori,  of 
TBtnLn«     i^^&f^'  A^mf,  in  the  said  county  of  McMSsfer,  zM  th 
jRTKiif tout   "^^  ^^'^'^  Jane$,  tf  the  Inner  Fen^&i  LofmiM,  gentMaiatf, 
tod  to  die  sotvivon  and  surator  of  them,  Hod  tkt  hetn^tte^ 
tnitin,  and  administrators  of  soch  sarnror,  aH  a1cid'*everjr 
Ifiyfreeboldi  copyhold,  and  leasehold  estate,  and  my|^' 
aonal  estate  and  effects  whatsoever  and  wheresoever  iihiatey 
lying,  and  being,  wheAer  the  same  consisti^  inr  inortjga^, 
mdney  in  the  public  stocks  or  funds,  bonds,  notds  of 'Badd, 
6t  other  securities,  and  all  other  my  real  and  pertfornsFesiktb 
'  and  efiects  of  what  nature  or  Und  soever,  nM  hisrfSMffiHr 

by  me  specifically  bequeathed,  upon  the  trusts,  otid  to  aiiS 
for  the  uses,  ends,   mtents,   and  purposes  hereinaikr^ei* 
pressed,  mentioned,  and  declared,  of  and  concerning  tiRs 
same;  that  is  to  say,  in  trust  to  pay  thereout  die  seveiul 
l^acies  and  annuities  herein  by  me  given  and  bequeathed, 
and  for  other  the  purposes  in  this  my  will  mentioned/    AH*' 
nuities  were  then  given  by  the  testator  to  several  peraoiis 
for  their  respective  lives  amounting  to  the  sum  of  440/:  per 
annum: — ^^  All  which  before  mentioned  annuities  I  hereby 
will,  order,  and  direct,  shall  be  chargeable  iipod  tad  pfrf* 
able  out  of  my  26,400/*  three  per  cent«  Consolidated  Bank' 
Annuities,  or  such  sum  as  may  be  standing  in  that  AttMl'iti 
my  name  at  the  time  of  my  decease/'    Aftef  be^^Miff 
legacies  to  different  persons,  to  a  considerable  aaaounti'  llli^ 
testator  then  proceeded  to  devbe  as  follows  :-^'^  All  die  rteWi' 
issues,  dividends,  interest,  profits,  and  produce  of  all  the  llei^; 
residue,  and  remainder  of  my  estate  and  effects  wfaats^vtsr 
and  wheresoever,  and  of  what  nature,  kind,  or  qnriilysbe^^, 
as  well  real  as  personal,  which  I  shall  die  seised  or  porfsesled 
of,  interested  in,  or  in  any  way  entitled  unto  at  the  tim6  <X 
trty  decease,  I  do  hereby  give,  devise,  and  be^^aA  uM6  ^ 
three  nieces  Elizabeth  Murthwake,  Maria  MuHhmaM,M 
CHarlotte  Muiihwaiie,  daughters  of  my  late  bfotbd'  IhiS 
Reverend  Peter  Murthwaife,  late  of  Ipsdeni  iii  'Oifllt&Are^ 
equally  to  be  divided  between  them,  share  and  ishare  M^, 
for  and  during  the  term  of  their  respective  natural  lives; 


ffrfiject;  oetodfa^^i  to  aucU  pMnriiiQ*  a^.b  h^fiiiafk«r  pf(H  jiMt, 
vided  touching  wifl  cpncerniog  Ih^  bpiile  «wl  .jlr^iiuff^  i¥Mir  ^^>^^<^ 
in  my  occnpatioo, .  And  frooi  andafterithe  decease  of  themv  '$M^JSam 
or  ieitb^c  of  tbem^  it  ii  my  ipll  and  maanaog^  that  the  lawful 
issue  of  4iiea»i  and  each  of  tbemy  shall  have  and  efgoybis 
or, her  iqodier's  share  of  all  soch  lesiditie  lof  s^ch  rents^ 
iasikes^  dividends,  and  profits,  Car  life>  in  like.mannpr;^  aad 
it  i^p^f  furJtber  ^iU  and  meanings  that  if  eitbfsr  oi  my^mi 
ni^ea^allv. happen  to  die  in  the  life-time  of  the  others iOT 
other-  of  tbfsa, . wkboat  issqe  of  her  bpdy.biwfuU]ibegotteo# 
that  thf&  share  of  lier  so.  dytng,  without  issoe  aa  .afiarosaid^ 
shall |fo.tK>  and  ^shared  anfl  divided  eq^oally, betwetn  tbi 
si|nriir9m.of  my.iud  nieces  for  their  respective  Uves^  and 
^fter^ndif  by.  the  law&il  issue  of  the  jurviyors  of  mjisaid 
nifcea  iqi  like  manner.  ^  And  if  aM  my -said  ^oieces  and  theif 
IMuae^  ^savi^,  one,,  shall  die  without  issue  lawfully  begoUeo* 
theii«|^  is^my  will  and  meaning  that  such  surviving  niece  shall 
*  imyt  and^.ei^y  the  whple  of  the  rents,.  Jssskes,  dividmid% 
jajnronti  .ai^d  jpaoftts  .of.sucji  residue  and  remainder  of  my 
e»ft;|tifli  i^  fSn^  jfor.  and  during  the  term  of  her  xuttural 
life.;  904  frfm  and  after  her.  deoeaae>  kris  my  further  will 
end.maamngi  .and  i  do  hereby  viil,  order,  and  direct,  tha( 
tbaJbwfMl  isaue  oC  such  surviving  niece  (if  mace  than  one) 
sbaH.teve  snd  enjpy  the  whole  of  the  rents,  issues^  divii 
isfOfjkf  interest,  and  profits  of  all. such .ceaidue  of  my  estate, 
and  effe<;t«»  equally  between  them,  share  and  share  alike ; 
and  if  buti  one,  then  such  only  one  shall  have  and  eqjoy  the 
whole  of  such  part  thereof  as  is  personal,  to  and  for  his  oc 
her  owa  use  and  benefit ;  and  to  hold  so  much  and  such 
part  and. parts,  thereof  as  are  freehold  to  them  and.  each  of 
Ikem,  if  more  thasi  one,  their  or  his,  or  her  heirs  and  assigns, 
aa  >  t^nants^  common,  and  npt  as  joint-tenants ;  and.  if  but 
ona»  'then  to^ych  only  one,  his  or  her  heirs  and  assigns  fot 
W9$;  and  to  hold  so  much  and  such  .parts  thereof  as.  is.  and 
am^cop^^iol^  at  the  will  of  the  lord  or  lords,  ladytor  ladies  of 
the  msmor.  or.nianors,  of  which  the  aam^  are  hokfeo  in  likor 
mvmr.  .  And,if  all  my  saidnieces  9ha]^  die  without  issue, 
thep,  fipm  and  after  the  decease  of  the  survivor  of  them. 


9m  cJUKut  nr  no:  jKpm's  Mmcn, 

dMfe,  aMi  hpfifrth  the  «lMde  of  wmk 
'  qf  mj  cilate .  wd.  dbeli,  « «dl 
t  M  wid  fodioUw  o^fbold^  ton; 
Kof.ifflciiAMfte;  to  Wd  to  such 


ike  4iipo«rion  of  ;die  house  in^ebiph  tbek 
Altar,  fcdiing  that.hk  bonae  wee  lenecboMf  and  A0  tm 
mAMargwritMusikmaitt^  ttuLUs  tfmeflatoce^iangMM* 
\  to  live  togBtber^or  to  occupy  hk  hooaey  JbmMmkjkt 
I  to  tfaem,  or  such  of  Uiein,  ae  ahouUbelMCflllii 
\  \  btttif  it  flhoold  liappen  itbet  Ck^dU  OfliepMJto 
Ji?e.toteUier»te  4irected  that  the  faoiite  and  f^mihM^alMli 
be  8^  ipdidiapoaed  of  by  the  tiuafoeg  tfatwinl^ifcin  w4 
or  the  surnron ;  aod  that  the  mooeyto  artie  bgn^pcb.JBii 
should  be  divided  equally  aodoogtt  die>  Miiljyhifpiif  Jfti> 
tkwaite,  and  liia  laid  three  Juec^^  or  auch  of  tben  aaaltotM 
be  Itvii^;  at  the  tine  of  his  decene^  and  the  kmkl  immni 
them  aa.ahoidd  be  dead,,  if  any,  for  their  naa  and  j 
The  wiU  conoliided  by  appputting  eiec« 
tiott8:as  toother  mattiers  not  anterial  to  the^faeilm.lMi 
raartd;  The  tostator  d^ed  on  ijbe  23i  HaumUr^-l^m^wi^ 
out  having  revokied  or  idtered  the  said  wiUraMl  liaiii%bii'|>W 
diree  nieces,  the  plaintiff  EUzaUih  ynrtfjawVi^thedBftBllint 
Maria  Barnard,  then  Jlfana  MuHkwaiie,  and  the  jWwljtf 
CiarloiU MacfAersani  then  CharlMt  HtMH^mmti^  .nni.ihe 
said  Jlargartt  MuHkmaUe,  John  OMiHaom,  u4  /l4* 
Jaaa,  hkn  surviving.  And  the  said  testator  Mt 
threo  nisoes  his  heirs  at  law,  and  lifcemsn  his< 
baifB.  V  Margarei  Hlkirtkwmien  Johm  Cuthknimn^^mji  Ttii 
Jnnsv proved  the  saidwiU  of  dss  saidvtintator*,  JMai^ 
noftf,:  tben  Maria  Mwih^aiif,mma.fkmmM.9m\imt$ 
intonnwM  nidi  John  Barmahkb^jftko  fk»^ndMmtik 
on  the  5th  Ocioier,  I9l1^  lesw^  jUbmb  ttbv«fitii» 
aarviving ;  ^d  fbi^re  was  isiiin^if  ^mi^mnHtdt/Mm 
tbani  pnly^otie  child,  napnely;  fii»y  Jgiy^i^^s^  F>U  ft— 
one  of  the  wtmton  and  iinslaaB  ff  ^  ^aJiJ^iati^p  jlli 


'■WrwHiH  WzSrga^m ^fvrrtKwaitt  xuea  'fotn6  titile^iti  tro 

41Mm^  MM^l^t^ers;  ElAt^etH  MurikwcSie,  MaAi  Bsf*- 

MgVKIi^fMiS'W  wM  tMhitor^''  p6fB00Bi-  fMflt^  'Md  'ctrMs^)^ 
4rfliM4irti!t<^:{Mf;^  4ii»  filnersi  and  tot«iienli^ex^aic^» 

II^IIM«W(  Wktt  i^ir  tf  the  said  testator/  •f'fhe  niitf^  bf 

^RMJrMtMmI 'rad'Bz^tfriEI'xiflrfioiicfi  W€f6  'floil^  dMd  'WItUoul 
JkiMl%*4fllM'/  9lr^  qoesdijFnfli  for  flie  cotni^enrttoo  of  ttik 

Mw^^hfclMUlf'kifete^;  fio#'hii^  under  *tU  imA  ^1  df  Ae  mtd 

)Mll>4rti]l'Mj^plMtfMlfto«i^-imcltf^ti^  win  bf  thfr'nid 

l^Ml^jyll  t.'-  .•.•..;.••    ••  •..  ^  ..<-c-'. 

MlfllMM^^jJi^d^eHdic  ^Mrid  €^^«  SafRon)  Viow  ftaa  itiyvii^ 
lAttbctAle<tKt1>enid'Wlio]d  aiid  leasehold^  terieMettt»'H^ 
^«lcM4e^,''«iia  utiiit  estate  Ite  iHtf  have  in  the  «i^  TrttilfolM 
lMnrib<^tf tgnetheiito  fespeetively,  in ea8<6i1ie'ishailbe^fi& 
nbfiJMi  d^Wsii^llJree  njecea  living  at  ih«i  dMb  oP  the<M<: 
Vllft  «P')dMiihV4M.  dtber  iwob  baVin;  been  beHi;faM'4W 
Sta  tmtiilt^ettg^'MdhUM^tgMM  n«w<ne,  tn'lb*  HAsinw 
lllidMfUalir>4|Nte''ift«o(i»^o^-4lie  ^«id  fM«t6f(  ii*liif<eiM» 
miMfkiS  Mi  aARMl'Mtf  fiMMUMtif  of  iii  flie'<^fi«4d» 

■mi''imk4sM^--mkmmi'>  iMjp«i<tividy.  Ait<i  %  ^ute^tw 
muA^Mu-kt^^pk^  «rt  by  tl»  %ii)i  it  'tfto»i»  UMiitf; 

VOL.  III.  S  C 


970  CASES  IK  TRE  KXKG'ft  BlBNPfff  .     r 

1SS3»        tenements,  and  the  abBolute  interest  in  the  said  leascfiql^ 
^■^v^^      .tenements,  is   now  vested    in  the  said  John  Cuikb^rUoftj  ' 
tJw Ain      ^'^^  ^^  ^^'^  ^®  ^^^  ^^  commenced  with  these  words,  '<  ail 
o.  the  rentSt'^  &c*,  and  the  pmsage  before  thes^  words  had 

]>een  omitted,  ^ 

Fbnrthj  what  estate  the  said .  testator's  thite  meces, 
ElvMbeih  Murthwaite,  Maria  Barnard,  and  darloiU 
Maq^^erson,  would  respectively  have  taken  under  the  sud 
will  of  the  said  testator,  in  the  said  freehold  and.  leaadioki 
tenements  respectively  ;  and 

Fifths  whether  the  said  George  Bamatd  would  now  have 
any  and  what  estate  in  the  said  freehold  and  Jeaaehold 
tenements  respectively,  in  case  he  shall  be  the  only  inne 
of  the  said  three  nieces  living  at  the  death  of  the  svrviv.ar 
of  them,  no  other  issue  having  been  born ;  and  in  case  tb^ 
said  George  Barnard  should  nowdie,  in  thelife-timaof  ti|e 
said  three  nieces  of  the  said  testator,  what  estate  wpi4d  he 
die  seised  and  possessed  of  in  the  said  freehold  .and  lease* 
hold  tenemenU  respectively.  >r      .. 

• 

Tindal,  for  Elizabeth  Murthwaite,    John  Maephersov, 

and  Charlotte  his  wife.  To  the  first  three  questions  pr<^ 
posed,  the  following  answers  may  be  given  respectively! 
and  assuming  them  to  be  correct,  the  last  two  will  becom^ 
unimportant.  First,  the  surviving  trustee,  JoAnCtf^A&W'- 
fon,  has  not  now  any  estate  under  the  will  of  the  tes^tor^ 
Second,  the  three  nieces  took  legal  estates  in  tail,  wi^ 
cross-remainders  in  tail  in  the  freehold,  and  absolute ^stat^s 
in  the  leasehold.  Third,  George  Barnard  has  not  now  any 
estate  either  in  the  freehold  or  the  leasehold,  but  if  he  sur- 
vives his  mother  and  his  aunts,  they  leaving  no  other  issof^ 
and  having  had  no  other  issue,  he  will  take  an  estate. tail  jn 
the  whole  freehold  by  descent  from  his  mother.  The  claosea 
of  the  will  which  are  material  to  the  decision  of  the  ^ase«fi{r 
fctur :  first,  die  devise  to  the  trustees ;  second,  the  charge  of 
the  annuities  and  legacies  upon  the  money  in  the  funds; 
third,  the  devise  to  the  three  nieces,  and  the  provbions 
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mt^e  for  Tflrious  cases  of  surviyorsbip ;  and  fourth,  the  1tt8» 
ultimate  remainder  over,  in  case  of  failure  of  issue  of  all  ^-^v^^ 
the  nieces.  In  considering  the  first  question,  the  Court  ^n'wAtTS 
i^ill  minutely  examine  the  terms  of  the  devise  to  the.  trustees.  .  «• 
though  uey  wul  not  wholly  confine  theu*  attention  to  that 
clause.  The  words  are  large  enough  to  comprehend  both  ' 
neal  and  personal  property;  but  the  intent  and  object  of  them 
must  be  collected  from  a  view  of  the  whole  will,  and  that 
appears  to  be  merely  to  provide  for  the  payment  of  legacies 
and  debts.  The  trust  is  ''  to  pay  thereout  (generally),  the 
several  legacies  and  annuities  herein  by  me  given  and  be* 
qneatbed,'*  and  the  annuities  are  afterwards  specifically  di* 
rected  to  be  paid  out  of  the  money  in  the  funds.  [^6*' 
boti,  C.  J.  That  direction  applies  to  the  annuities  only ;  it 
does  not  seem  to  comprise  all  the  bequests.]  It  shews  that 
the  testator  intended  that  the  bequests  should  be  paid  out  of 
the  personal  property,  and  that  the  real  property  should  not 
be  soiip)|lied»  unless  the  personal  proved  insuflScient  for  that 
purpose.  The  devise  includes  no  power  to  sell  the  real 
estate,  and  in  the  subsequent  clauses  devising  the  real  estate, 
that  is  never  treated  as  if  it  had  been  previously  devised  to 
the  trustees.  Tliis  intention  «is  further  supported  by  the 
fact  stated  in  the  case,  that  after  payment  of  all  the  debts, 
legacies,  and  annuities,  a  large  surplus  of  the  personal 
property  remains  \  and  as  the  real  property  is  not  necessary 
4o  the  full  execution  of  the  trust,  there  is  no  reason  why 
the  trustees  should  take  any  estate  in  that,  and  the  Court 
therefore  will  act  upon  the  general  rule  laid  down  in  the 
recent  c^se  of  Doe  v.  Nicholls  (a),  and  will  not  permit  the 
trustees  to  take  any  larger  estate  than  is  really  requisite  for 
the  purposes  of  the  trust.  [Bayky,  J.  It  is  impossible, 
or  at  least  extremely  improbable,  that  the  annuities  can 
have  been  all  paid ;  they  are  probably  still  a  charge  upon 
the  estate,  and  it  may  be  a  question  whether  the  real  pro- 
perty should  not  remain  in  the  trustees  to  meet  that 
charge.]  The  importance  of  this  first  question  merges  in 
(a)  Ante,  vol.  li.  480. 
dc2 


IMS.  ilifli  o(^  tlM^  seooad,  for  tf  fke  Ofort  AM  decide*  tUt^ the 
^^p.  nieces  took  air-ceMotaa^and  not  air  «slate  hrhfep^it 
7»w>iT»  is  immaterial  to  the  plaintiffs  Mrhether  ibe  trustees  hafe 
^i(({|MMi.  any  estate  or  not.  Althoiq^h  the  devise  to  theni  does  not, 
in  terms,  convej  the  land  and  the  monej  in  the  funds,  a^l  it 
is  sufficient  to  carry  both,  because  an  indefinite  devise  of 
the  rents  of  kinds  will  pass  the  lands  themselves,  as  it  has 
abo  been  decided,  that  an  indefinite  bequest  of  intssest,  or 
of  dividends,  will  carry  the  principal.  For  Aesc  pit)poSi- 
tions,  Page  v.  Leapingmll  (a).  Stretch  v.  Wailtim  ,(*), 
Lord  Chatham  v.  Dawe  (c),  and  ButterfieU  v.  ButUr- 
field  (J),  are  authorities.  It  cannot  be  disputed  on  the 
other  side,  that  the  testator  has  given  express  estates  fdrlife 
to  his  three  nieces,  nor,  that  he  has  given  die  4iltwial«4«- 
Itiainder  over,  only  upon  failure  of  their  issue.  The  ile^fliag 
character  of  the  will  then  evidently  is,  an  in^MIKittvtrf^i^ 
estate  should  not  go  out  of  the  famili«9i  ofi^Jfarijifa^, 
Except  upon  failure  of  their  issuf,*andowb09^itltoetffeilF^ 
have  found  the  main  intention  of  the  feftdfo^fuDifyMH 
give  effect  to  that,  even  at  the  expenCe  oCi^Mfi^pof^ill^qp^ 
inferior  object  of  the  will.  Then  loelt  at  rH^S^m^KSk^^ 
this  will.  The  estate  is  in  tbs  first  iiU9tfeinasri|9vv^i;||e 
nieces,  ''^  equally  to  be  divided  between*  diepidilfP^M' 
share  alike,  for  and  during  the  term  ^f  thf^  WOtf^^^V^ 
fural  lives.'*  It  mast  be  concededi  that  if  tbe•j^;|tilQr1^d 
stopped  here,  this  would  have  been  a  devise.««t9>.-,.tbe 
lueces  of  estates  for  life  only;  but  he  does  not  stopih^ve, 
but  proceeds  thus : — "  after  the  death  of  tbeoi,  or  ei4#r.of 
them,  the  lawful  issue  of  them  and  each  of  thens,  ^11 
have  and  enjoy  his  or  her  mother^s  share  of  aoch  reaidiM  of 
such  rents,  &c.  for  life,  in  like  manner.''  Now,.i«adiag 
this  claiise  by  itself,  undoubtedly  it  gives  the  taaueFof  Ae 
nieces  an  estate  for  life,  as  tenants  in^coaamon^  hi^  itet 
circumstance  must  not  prevail  against  the^predodtiBanl  is- 
tentionr  of  the  testator.  The  argument  ^m  th^*oth|irAs)de 
will  be,  that  the  issue  take  an  estate  tail,  whidi  is  nOt  aap- 

(a)l8V«.4S3.  (*)6Bro.>,C.45e. 

16)  1  Madd.  SdS.  (d)  1  Ves,  tea.  135. 


ported  bj'thewoidt  of  die  wiU,  becMse  tbe  esMe  gms  t0        19M« 
tb«  ittue  is  raslrictad  by  langMge  as  strong  as  that  i^teii  to 
the  nieees  themselies.     The  use  of  the  ward  ^  naue,''     tnWAita 
coupled  with  the  expressko  ^his  or  her  mother's  ahare,"    jsmtuitoa' 
plainly  mdicatea  that  by  mue,  the  testator  meant  ekUdreu^ 
and  thereCiNre  there  is  no  devise  to  the  issue  of  the  issue,  nor 
any  thii^  horn  which  it  is  possible  to  imply  an  estate  tail 
^lo  them.    Before  the  children  can  take  an  estate  tail  under 
^i^  d^visei  the  words  *'  for  life  in  likc^  manner"  most  be 
expunged  from  it^  and  if  that  can  be  done,  die  words  <<  for 
life"  may  with  equal  propriety  be  expunged  from  the  dome 
«e  the  nieces,  and  thus  the  devise  to  the  children  be  annihi- 
lated*   The  testator  then  proceeds  to  clauses  providing  for 
diffSMnr  cross  remainders  under  diflferent  contingencies,  and 
"^t^,  iwike  event  of  the  death  of  anyone  of  the  Meces. 
^^M^fcMtiply'favors the  present  constmction,  and  shews  that 
xiSsi^^hlMBmbT^  the  olgect  of  the  testator's  bounty.    The 
^¥^di2U^^^ifl8ll4  of  the  body  lawfully  b^otten"  there  used, 
"il%^fe|bbr^%6Ms  of  limitation,  and  not  of  purchase,  ap- 
9)l^)(n|n«^t^)dMi  living  at  the  death  of  the  niece ;  for  if 
i4>i«MlS^Wa>ehild,  which  died  in  its  mother'b  life-time, 
d|iaftti|ftt'dhiW»  fhet  child  by  the  latter  construction  cooM 
bfik^''ftdAiaigiflrtiieb  would  be  a  result  subversive  of  the  tes- 
*^tbf'^  imaiil  and  manifest  intention.    The  next  provision  is 
'in  the'  event  of  the  death  of  any  two  of  the  nieces,  for'  that 
ttkvuit  be  the  meaning  of  the  clause,  as  will  clearly  appear 
by  the  transposition  of  the  words  '<  save  ome,"    and  by 
reading  the  passage  thus ;  ''  if  all  my  nieces,  save  one,  and 
their  issne,   shall  die,"  fScc.     The  word  ^Masue'^  in  diis 
'  chuse  most  be  construed  ta  mean  '^  indefinite  descendants," 
for*  by  any  other  coostmctionj^  the  aigument  already  ad*, 
duced  with  respect  (o  the  eiQclusion  of  a  graod-child  would 
be  equally  Qpplici^ble  bi^re,  and  a  result  eqjiially  repugnant  to ' 
the  evident  intention  of  the  testator  would  ensue.    [0tty* 
tejffj.    His  intention  may  peihapa  be  argued  to  be  this; 
to  devise  to  bis  nieces  for  life,  remainder  to  their  children 
fur  life,  as  tenant^  in  commWj,  remaind^  to  th^  issue  oi 
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18da  ibe  surviving  niece  in  tail.]  Then  comes  the^  dense  piXH 
^  vidmg  for  the  event  of  the  death  of  all  the  nieces,  and  giving 
TBWAiTS  the  ultimate  remainder  over^  which  can  meim  only  thiS|  that 
immiitnnii  ^^  estate  should  go  over  upon  the  indefinite  failure  of  issue 
of  the  nieces,  and  not  before.  This  is  evidently  the  chief 
and  prevailing  object  of  the  testator,  and  'that  once  made 
out,  there  are  many  authorities  which  will  justify  the  Court 
in  giving  eiSect  to  that  object,  even  though  in  so  doing 
they  sacrifice'  any  subordinate  intention  which  is  inconsis- 
tent with  it.  This  principle  was  established  in  RMnsori 
V.  Robinson  (a),  and  was  confirmed  in  Doe  ▼•  Applin  (&)J 
The  latter  is  a  case  much  in  point  with  tlie  present, 
and  is  a  strong  Authority  in '  fiivor  of  the  claim  set  up  hf 
the  nieces  of  the  testator,  llie  words  of  the  devis6  there 
were,  ''  to  W^  Dimmock,  to  hold  to  hitn  during  his  natdrd 
life,  and  after  his  decease  to  and  amongst  his  issue,*  and 
)n  default  of  issue,*^  over;  which  the  Court  decided,  gave 
an  estate  tail  to  W.  Dimmock.  The  same  nil^  of  consthic* 
tion  was  also  adopted  in  Doe  v.  SmUh  (c),  Where  (He 
words  of  devise  were,  **  to  Mary  Ascough  and  the  heirs  oT 
her  body  lawfully  to  be  begotten,  for  ever,  as  tenaiits'tij 
common,  and  not  as  joint-tenants ;  and  in  case  ttl^'^'siid ' 
dat^hter  shall  happen  to  die  before  twenty-one^"bF'4i!thout 
kaving  issue  on  her  body  lawfully  b^otten,  tbett*^  over; 
^nd  Lord  Keriyon,  at  the  close  of  his  judgment  says,  '*  1 
admit  that  in  this  cose  the  testator  intended  that  his  daughter 
Jf.  A^coughf  should  only  take  an  estate  for  her  life,  and 
that  her  children  should  take  as  purchasers ;  but  dien  be  also 
intended  that  all  the  progeny  of  those  children  should  take 
before  any  interest  should  vest  in  his  more  remote  relations ; 
now  the  latter  intention  cannot  be  carried  into  effect,  unless 
JIf .  Ascough  takes  an  estate  tail.  In  order,  therefore  to  give 
effect  to  the  testator's  general  intention,  according  to  the  fair 
construction  of  the  will,  M.  Ascough  must  take  an  estate  tail.'* 
^gain,  in  J)oe,  Cock  v.  Cooper  (d),  where  the  words  of  devise 

(a)  1  Burr.  38.  (c)  7  T.  R.  Ml. 
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were  ^  to  Richard  Cock  for  the  term  only  of  his  natural  1829*. 
life,  and  after  his  death  to  his  lawful  issue,  as  tenants  in  ^"^^^4 
common/'  the  Court  held,  that  for  the  purpose  of  giving  thwait* 
effect  to  the  general  intention  of  the  testator,  JR.  Cock  must 
take  an  estate  tail*  But  Shaw  v.  IVeigh  {a),  seems  to  ap- 
proach still,  closer  in  principle  to  the  present  case,  and  if 
the  clauses  of  this  will  are  placed  in  juxta-position  with  the 
clauses  of  the  will  in  that,  they  will  be  found  almost  to  cor- 
respond. There  the  testator  devised  ''  to  three  trustees  and 
the  survivor  of  them,  in  trust  for  his  two  sisters  Anne  Luh$^ 
ford  and  Dorothy  Evatt,  equally  between  them,  during  their 
natural  lives,  without  committmg  any  manner  of  waste ;  and  if 
either  of  his  sisters  should  happen  to  die,  leaving  bsue  or 
issues  of  her  or  their  bodies  lawfully  begotten,  then  in  trust' 
for  such  issue  or  issues  of  the  mover's  share,  or  else  in  trust 
for  the  survivor  or  survivors  of  them,  and  their  respective 
issue  or  issues ;  and  if  it  should  happen  that  both  the  sisters 
should  die  without  issue  as  aforesaid,  and  their  issue  or 
issues  to  die  without  issue  or  issues  lawfully  to  be  begotten, 
then'*  over.  That  was  a  case  m  error  from  the  Great  Ses- 
sipns  in  fVales,  which  Court  had  decided  that  the  sisters  of 
the  test^itor,  being  the  first  takers,  took  an  estate  tail,  with 
cross  remainders.  That  decision  was  at  first  reversed  by 
this  Court,  but  was  subseguently  established  by  the  House 
of  Lords  (6),  and  remains  now  unimpeacbed.  [Bayky,  J, 
Considerable  doubt  is  thrown  upon  the  authority  of  that 
case  by  fVilles,  C.  J.  in  Ginger  v.  fVhile  (c).]  Several  sub- 
sequent decisions  have  fully  confirmed  the  doctrine  there  laid' 
down ;  and  Doe  v.,  Halley  (d),  Wight  v.  Leigh  (e),  Barlow 
V,  Salter  {f),  and  Bennett  v.  Lord  Tankerville  (g),  may 
be  ipentioned  as  instances.  The  case  of  Shaw  v.  fVeigh^ 
is  tiierefore  an  authority  in  point;  for  there  the  direction 
wasji  that  ''  the  issue  were  to^  take  the  mother's  share,''  and 
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VawAiTa  '"^^  ^  waite,  which  imported  an  anleo|iea.4o>  fwftt4l^ 
JvMuate*.  "^®  ^'^^  •  ***•  «aUt«^  and  yet  the  Court  jmrnffm^i  tb«l 
particular  intent  in  fiiver  lof  the  fcwml  4lit«t^t  t^ftglhfi 
e^9  mB  not  ta>co.  0ver,  untK  haisin  qS<A^.  9MM'%ldAr 
8pendtel^..iNv^Ter>peHi«p«  did  turp^ieem  mer^teia^^  fiUMr 
rdBip0idflwothe«k  Iti»afiM(^98ti7  tpHtroiih)a,tlie^^»^ 
eiar)ieiB«th;a9  «^  lbeJka«ehold  profiertj^  becauaf|,tt|^^,%9^ 
apeetA9i;ileA0eb<^d  (enemeBts^  ii  now  t(y>  cjearly  ei^ahl^edctp 
Admit^tif  argument.  At  one  time  <^),  indevxi,  en  opinigp^  ob- 
%m^,  tlftt  if  freehold  and  leasehold  tenements  were  devised 
b^  th^.  jame  ckuse,  that  party  who  first  took  an  express  estate 
tail  in  the  freehold,  took  also  an  absolute  estate  b  tbe  lease- 
hpld|  bat  that  the  same  effect  was  not  produced  where  tbe 
first  estate  tail  was  taken  by  implication.  That  opinion  has, 
however*  subsequently  given  ground  to  a  sounder  doctrine, 
and  it  now  seems  to.be  settled  law,  that  the  first,  taker  of 
an  estate  tail  in  the  freehold,  whether  by  espressi  words  of 
devise,  or  by  implication,  takes  also  an  absolute  est^  in 
the  leasehold.  Chandleas  v.  Price  (fi),  Dawe  v.  X^ 
Chatham  {c),  and  CrooX:  v.  De  Vandesjid).  Thu8«  then|.the 
answers  suggested  to  the  first  two  questions  proposed^  have 
been  supported' upon  principle  and  by  authorities ;  these 
being  established,  the  answer  suggested  to  the  third  ques- 
tion .  must  necessarily  follow,  and  it  becomes  uoimportant^ 
as  respects  tbe  fourth  and  fifth  questions^  to  enter  into  aoy 
discussion  whatever,  .        .  .  .    < 

Campbellf  for  Maria  Barnard,  one  of  the  nieces.  The  only 
^  point  which  it  is  necessaiy  to  establish  on  behalf  of  this 
c^evisee  is,  that  the  nieces  took  an  estate  tail  in  the  freehold 
tenements.  The  whole  difliculty  attending  the  construction  oi 
the  will,  is  produced  by  tbe  insertion  of  the  words  "  for  Cfe" 
in  the  clause  of  devise  to  die  issue,  for,  omitting  those  words, 
it  is  quite  clear  that  the  nieces  would  take  an  estate  tail.    It 

(a)  3  P.  Wms.  258.  (c)  6  Bro.  P.  C  450. 

(6;  3  Ves,  99.  (d)  9  Vc«.  19f . 
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tettuttiider '  ofi^ri'  A.Bi  flbhU'ilrfid  an*  «Ml^^tlMl  (^  b^scaote^     9WA«r 
Mf  U  f0q(«iitie  t^fmmffeei  fto  *e  gtoMl  btefltiim  6f  iii#  js^i^^i^^ 
tMtalnr,^  tlM*  Hie  ^Mrtiate  wuNdiider  «t«r  liiall*iio«  c^wftle 
ii#IHittlUi«.M  ioy  isiMof  ^.  JB., Md  to tblit  goiM^ 
tito  ihe  tertftlor*8  ^articolar  tDtentioii  tliAt  jtf .  £.  dMitt  tate 
only^  life'  efl«ate/  mtut  be  stferificed.    Nmt  itis  peifced^ 
dear^  tbel  th^  general  and  mam  inCenCion  of  thb  teeiatpr^ 
Mras,  that  the  eatates  should  not  go  to  the  <'  Mitt  male  hw 
of  the  name  of  MurihwaiU/*  00  long  aa  there  ivaa  aqj  iime 
of  the  nieces,  and  the  Court  will  give  eflfect  to  diat  inten* 
tioh,  by  adopting  the  only  method  open  to  Aem^  namrfy^ 
the  striking  out  the  words  ''for  life"  in  the  devise  to  the 
nieces,  and  then  readrogthe  whole  will  as  if  thej  had  never 
been  inserted  in  it.    Suppose  the  testator,  by  the  use  <iC 
these  words,  to  have  meant,  not  die  quantum  of  estate  that 
he  devised,  but  the  period  Of  time  dttring  which  each  ge^ 
neration  was  to  enjoy  it ;  and  the  whole  difficulty  is  removed. 
Such  an  intimation  was  quite  unnecessiiry,  and. if  itis  also 
inconsiktent  with  an  estate  clearly  g^ven,  the  words  in  which 
it  is  conveyed,  niay  be  rejected  as  repugnant.    RMruon  v. 
Robinson  (a),  and  Doe  v.  Stenlake  (6).    In  the  former,'  th^ 
estate  was  expressly  given  **  to  L.  Hich  for  life,  and  nb 
longer;*^  but  the  Court,  upon  the  very  principle  now  con- 
tended for,  rejected  those  words,  and  held  that  he  took  an 
^latertail.    In  the  latter  the  devise  was  *'  to  my  daughter 
P.  C<  and  her  heirs  during  their  lives,"  the  daughter  then 
having  two  children  bom ;  and  it  was  held,  that  she  took 
an  estate  of  inheritance,  Lord  EUenborough  having  during 
the  argument  inquired  "  what  objection  there  could  be  tl> 
rejecting  the  latter  words  during  their  lives,  which  were  re-* 
pugnant  to  the  devise  to  the  daughter  and  her  heirs?"  and 
adding,  in  his  judgment,  that  ''the  words  during  their  livet, 
after  the  devise  to  the  daughter  and  her  heirs,  is  merely  the 
expression  of  a  man  ignorant  of  the  manner  of  describu^ 
(9;  1  Born  34.  (6^  IS  Es3t,  515. 
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IttSJ       bow  the  putks  whomha  auteit  to  benefit  would  etyiji 
^^^"^^^^      the  property."    Tbere  mast  be  an  estate  taU  nplied^  either 
mwAiu      ui  A®  nieces  orintbeir  dddren^  and  what  is  there  «po» 
Jaailiifovtf    Ao  iM:e  of  the  will  to  shew  that  the  testator  intended  to 
give  an  estate  tail  'to  the  ebiidren  Aidier  than  to  die  nieccaf 
The  efliect  of  his  hui^^Bage.  leans  the  other  way.    Issiie^  is 
priali  Ud^  a  word  of  limitation,  and<  4e  langm^e  of  the 
diMse  t0  the  issue,  being  ^'idmt-  die  kwftd  issue  of  thea^ 
and  ttHttHk  of  them  (th^  nieces)^  shaU  have  m^i  tnjoy  his  os 
berinotber^s  «hkre/'  afibids  a -strong  presntapdon  that  the 
tMatornsed  it  as-aVord  of  limitation;  and  at  any  rate h 
lies  upte  tbos^  who  'contend  diat  it  is  used  as  a  word  of 
pUMhaselo  sbe*^  a  plinn  intent  so  to  me  it,  ii|  some  otbes 
part  of  the  will.  [Bffy%>  X  .  The  word  '<  isnie"  has  always 
been  oonstmed  as  a*  wold  of  limitadon,  and  not  m  a.woni 
of  pupchase,  unless  there^  is  sonie  designation  of  tike  im 
dif  idual  to  take.]  But.even  admitting  that  there  does  appeal 
a  particidar  intent  ibatthe  ehiMren  should  iake  las  .pur- 
chasers, still  diat  niust  ^ield  to  the   asore  manifest  and 
predoinitiaiit  general  iotent>   that  the  ultimate  remainder 
should  Mot  opertite  until  there  was  an  indefinite.  Ailnra  of 
issue.    Upon  this  point  Mne  additional  autbooties  may  be 
citedi    In  Pier$(m  v.  FkkM  («),  Ih^  testator  devised  v  mito 
his  daughter  Jnn,  and  fotde  belrs-of  her  body  hwfiiUylo  be 
begotten,  whether  sbns  or  ditughMsi  as  tenants  in  comii|on> 
and  not  as  joint  tenants^*  and  iii  defiinit  ^f  such  issue,''  over( 
and  it  was  held,  that  Jnn  i6<A  an  estate  fail*    lliere  are^ 
indeed,  two  cases  of  a  simJhr  descripi^,  in  which  this 
Court  came  to  an  opposite  decision;  bat  they  ard  not  noW 
ciutfaorities,    having    been    since  -over-ruled.  ♦  In   Doe  v: 
Goff  (6),    there  was  a  deiri!fe    '*  untd  my  daughter  Mary, 
and  to  the  heirs  of  her  body  lawfidly  begotten^  or  to  b6 
begotten,  as  tenants  in  common,  and  Hot  as  joint  tenants; 
but  if  such  issue  should  depart  this  life  befer6  he,  she,  or 
they,  shall  respectively  attain  their  age  or  ages  of  twetity- 
one  years,  tfaen,^  over :  and  it  was  held,  that  die  daughler 

(o)  5£sst,  54r«  iff)  11  £ast,  ^68*^ 


Maty  took  iofkly  lin  estate  for  life^  with  remainder  to  Al  her        1829. 
children  equaHj  as  purchasers.    Again  in  Doe  v.  Jetton  {a),      >^v^^ 
the  devise  was,  ^*  to  W.,  to  hold  for  and  during  tbe  term      mwAira 
of  his  nattl^al  life/'  and  after  his  decease,  to  tfie  heirs  of  Ida    ^    msoa 
body  in  snch  shares  as  he  should  appoint ;  and  for  want  of 
such  appointment  "  to  the  heirs  of  the  body  of  the  said  flT., 
lawfully  issuhig,  share  and  share  alike,  as  tenants  in  coibmon, 
and  if  but  one  child,  the  whole  to  such  only  child,  and  for 
want  of  such  issue,  to  my  right  lieirs  for  eter:**  and  it  was 
held,  that  W.  took  only  an  estate  for  life.    Both  these  cases, 
however,  were  over^niled  when  the  letter  went'  into  "the 
House  of  Lords  (b),  and  the  principle  was  there  eStahlishecly 
that  wher6  an  estate'  it'  giveor  expressly  to  an  i&ticestor  for 
life,  remamder  to  his'  issbe  or  the  heirs '  Of  *  his  body;  andih 
defftult  of  such  issue,-  remainder  over  t6  an  Ultimate  devisee, 
ttieire  the  ilncestor  Shall'  lalM  an  estate  tail/  '        '     ' 

EUitiSal^,  ior  Oeorgt  Barnard.  Th^  answer  to  the  fir^t 
qtil^stioHiMist'  be,  ftat  tbe  surviving  trustee  now  has  ah 
estate  in  fee-simple  in  die  freehold,  and  an  absolute  (estate 
in '  the'  leasehold  tenements.  '  Undoubtedly  the  pei^onal 
property' is  charged  with  the  annuities,  and  the  case  finds 
that  the  personal  property  is  suffleieht  for  the  payment  of 
the  legadeS  and  debts ;  but  until  the  annuities  are  satisfied, 
which  they  never  can  be  while  any  of  the  annuitants  are 
living,  the  personal  property  inay  become  insufficient,  and  they 
may  have  to  look  to  the/eal  property.  But,  if  this  is  u6t 
BOf  died  the  nieces  have  estates  for  life,  with  remamder  to 
their  issue,  who  take  by  purchase  in  tail  as  tenants  hi  com- 
mon ;  and  George  Barnard  has  a  vested  estate  tail  in  re- 
mainder in  hb  mother's  share,  Subject  to  the  bhth  of  other 
children  of  his  molfaer ;  a  contingent  estate  tail  in  remainder 
}n  die  share  of  his  kunts ;  and,  if  he  shall  be  the  only  issue 
of  the  nieces  at  the  death  of  the  survivor  of  them,  he  will 
have  an  estate  -tail  in'  the  whole  freehold,  and  an  absolute 
^tate  in  the  whole  leasehold.    It  may  safely  be  admitMi 
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jdnt  in  the  GODstnictioii  of  a  wUI,  ttiekiteiitiOB  oT  the  teiliilflr 
must  be  regarded ;  and  that  where  "die  genetal  lateot  0  in-; 
TawTiTa     coneisteotwith  the  particular en^,  Ae^ketermiiat  ^wwaj 
Jaiiuiisov    -^  *^  former,  if  it  b  impossible  to  prescnre  bofji.    The 
will  in  thie  case  is  somewhat  confused,  but  it  is  dear  that 
the  testator  had  four  several  objects  in  mw.    First,  to  give 
Dis  nieces  an  estate  for  life.    Second,  to  give  their  issue  an 
estate  for  life«  Third>  to  give  the  issue  of  the  surviving  niece 
an  estate  tail.  These  are  all  particular  intents.   And,  fburA, 
which  is  the  general  intent,  to  give  the  estate  over  to  his  iteitt 
'male  heir,  upon  Mure  of  issue  of  aU  his  nieces.  The€rst  of 
these  particular  intents,  namdy,  the  givinga  fife  esMet6  the 
.nieoeS)  will  not  interfere  with  the  general  intent;  Htil:  the 
second,  namely,  the  giviQg  a  life*  estate  to  their  issue,  HiAII; 
because,  though  an  estate  for  life  may  be  }gmm  la  anuJtofti 
child,  yet  no  remainder  can  be  engrafled  en^it  StkktmtM 
Ae  third  particubir  intent,  namely,  theghmg  an  esMiiXial 
to  the  issue  of  the  surviving  niece,  inteifere  wifc^lhe'gsiiB^l 
intent ;  and  thus,  if  the  niecea  takeonly  a  life  dta»t'M><»lfc 
particular  intent  is  destroyed,  and  tte  ttnljyUii  alftHiirtMh  h 
the  will  is  Uie  enlarging  the  <^slate^  i^4#AW<lheimMIMdt. 
If,  as  h  «fgued  on  the  odiei"  sideji  4h^tfie»lii  ^A^^vtt^^telb 
-taiii  the  estate.  given'tQ  thenv  is)eiAkii^dAi«b|M«^i«fc 
three  particular  intsnta-are  deitao)^* '  J^  jMj^lMtbinr 
intent  destroyed  by  t&e  cdnstriictiott'^^^^^iioAtJifali^'^^ 
;wiU  be  destroyed  accordiif;  to  »«He  vtriel^  4tf  xl«#,«isiaiiieUt 
will  enkige  the  life  esrtate  of  tto*ntibom  hsae*^lntii"an 
estate  tail,  which  they  oug^t  to  take.  Himtentam  v.  Hm- 
berston  (a).  [Baj/le;/,  J.  Suppose  the  nieces  have  several 
children?}    Then  they  would  take  aa  tenants  in  common. 
[Baylof,  J.  Then  it  must  be  contended,  t^at  the  words 
f*  for  life,  in  like  manner^  are  effectual  to  shew  the  inini' 
tion  of  the  testator,  but  ineffectual  to  perform  it.]    Un- 
doubtedly.   This  constnictbn  wUl  preserve  the  remainder 
^o  the  surviving  niece,  and  her  issue,  and  to  t^e  next  mh 

(ir)  lP.Wflu.59a. 
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jfiM^       tiaguiaiabie  from  the  present  in  this  respect;  that  in  dl 
tliose  cases  it  was  neocasary  to  give  the  first  taker  an  estate 


mwAiTi  ^*  ^  Older  to  give  effect  to  the  general  intention  of  the 
Jaaxiiffov.  ^'^^'^^^  hxd  Ket^fon,  in  the  latter  case^  takes  the  feiy 
ground  now  relied  on,  for,  he  sajs»  ''here  are  no  woida  of 
limitation  added  to  the  estate  given  to  the  duMren  (sufH 
posing  they  took  as  puichasersX  and  jret  the  remainder  over 
is  no(  to  take  effect  undl  there  ifvas  a* general  fiulore  of 
issiie#''  Again,  this  ci^Be  is  eqnallj  distinguishable  from  Doe 
T.  Je$$on.  There  the  devise  was  ''  to  W.,  for  life,  and  after 
his  decease  to  the  heirs  of  ki$  body;^  here  it  is  to  the  nieces 
for  life,  and  then  to  their  tsitie:  now,  ''issue"  is  very  fre- 
quently used  as  a  word  of  purchase,  but  **  heir**  is  a  word 
wbith  caa'^scarcely  ev«r  bear  that  constincUon(a).  Here^ 
there  is  an  express  lUeestate  given  to  the  issue  of  the  nieces ; 
but  in  Doe  v.  Je$son  there  was  no  such  restriction  to  the 
heirs  of  the  body  of  W.  the  first  taker.  Here,  there  are 
words  of  Hmication,  coupled  with  the  devise  to  the  issue 
of  the  nieces,  which  are  not  to  be  found  m  Doe  v.  JesRw, 
nor  in  any  of  the  cases  in  which  it  has  been  held,  that  the 
fint  taker  took  an  estate  taiL  In  the  recent  case  of  Doe  r. 
Vaughan\b),  the  devise  vras  "to  J.H.  for  Iif<^  and  after 
his  deoeaae  toall  and  every  the  child  and  diildreu  of  die  said 
J,  L.  as  tenants  in  common,  and  for  vrant  of  such  issuer  to 
my  own  ri^ht  heirs  forever:*'  and  the  Court  hdd,  that  J.  H. 
took  only  an  estate  for  life,  and  not  an  estate  tail.  Gtager  t. 
Whiie  (c),  and  GoodiUle  v.  JVoodhdl  (i),  are  also  andiorities 
to  the  same  point.  Upon  thewhole,  therefore^  the  Cooit 
will  be  of  opinion,  that  the  intention  of  the  testalbr  was  to 
give  his  nieces  only  a  life  estate  b  the  freehold,  and  con- 
se^ently  that  George  Barnard  has  now  a  vested  estate  tail 
in  remainder  in  one»third,  and  a  contingent  estate  tail  in  Ai% 
rest.  With  respect  to  the  leaseholds,  they  will  follow  in  the 
same  prcqwrtion  as  the  freeholds,  thus  far,  that  if  the  nieces 
took  only  a  life  estate  in  die  freeholds,  they  can  take  no 

(a)  Fearae,  SS3.  (c)  WiUei,  3i<t. 

(b)  Ante,  Tol.  i.  ffS^  (cf)  Id.  59^. 
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greater  estate  in  the  leiueboldi  thougj^p  even  if  the;  took  1989k 

aq  estate,  tail  in  the  freeholds^  they  can  neyertheless  take  ^^"^ 
onlj  Si  life  interest  in  the  leaseholds. 


.  Parke^  for  George  Irtan  Murthwaitt.  This  person  will 
be  the  next  heir  male  of  the  testator^  of  the  name  of  Mur* 
thwaite,  in  case  the  nieces  shall  all  die  without  issue ;  and 
.althou^  his  interest  under  the  will  is  certainly  remote,  still, 
if  the  nieces  take  only  an  estate  for  life,  and  George  Bar^ 
nard  should  die  before  full  age,  the  remainder  in  fee  will 
vest  in  him^  The  same  answers  therefore^  are  suggested  to 
the  quesUons  in  the  case  on  behalf  of  this  party,  as  have 
been  already  proposed  on  behalf  of  George  Barnard,  and 
the  aiguments  advanced  for  the  latter  are  appropriate  ako  to 
his  case.  lAbboU,  C.  J.  The  question  put  to  us  first,  is, 
what  estate  John  CutlUferison,  the  surviving  trustee,  now  has 
under  the  wUl  ?  Now  we  cannot  ascertain  from  the  state- 
Bient  of.  the  case,  whether  thefnnd  on  which  the  l^acies  and 
the  anmiities  are  charged,  is,  in  point  of  fact,  in  extstence; 
nor  are  we  informed  whether  the  debts  and  legacies  have 
actually  been  puid.  It  is.  impossible^  therefcne,  for  us  to 
answer  that  question^  unless  we  receive  information  on 
these  heads.  BayUy,  J.  We  do  not  even  know,  whether 
all  or  any  of  the  annuitants  are  still  living.}  That  fact 
may  perhaps  be  deemed  unimportant  to  the  decision  of 
the  case,  because,  if  the  testator's  intention  was,  that  the 
trustees  sbo^ld  take  the  freehold,  that  will  at  once  settle  the 
question.  [Abbott,  C.J.  He  possibly  mi^ht  mean  that 
they  should  have  the  estate  quousque;  that  they  should 
have  it  so  long  as  was  necessary  to  secure  the  payments 
for  the  purposes  of  the  will.}  It  mi^  be  exceedingly 
improbable  that  the  real  property  should  ever  be  re- 
quired to  mcQt  the  charge  of  the  annuities,  but  still  the 
anni^itants  have  a  right  to  that  as  a  security  for  their  claims* 
There  are  ^Iso  contingent  remaindejrs^  if  the  construction 
urged  for  George  Barnard  and  the  present  party  be  correct; 
and  the  trustees  would  continue  necessaiy  in  order  to  pre 
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1823.       serve  them.    The  important  questbn,  hotvever,  is,  ^rint 
^"^"^^^^      estate  the  nieces  took,  in  considering  which  it  is  not  necessarf 
THWAiTs      ^^  dispute  the  cases  cited  on  the  other  side,  so  far  as  they 
Jbhki'  pro^e  that  the  land  itself  will  pass  by  a  devise  of  the  rents. 

Nor  need  it  be  denied  that  the  proper  rule  for  the  construc- 
tion of  a  will  is  to  find,  and  to  fulfil,  the  general  intent 
of  the  testator;  nor  can  any  doubt  be  suggested  as  to  what 
was  the  general  intent  of  the  testator  in  this  case.    The 
real  question  for  the  consideration  of  the  Court  is,  by  what 
construction  of  this  will  they  can  most  fully  effectuate  the 
general  intent  of  the  testator,  with  the  least  sacrifice  of  the 
particular  intents  found    in    it,   and  it  has  been  alieady 
shewn,  that  that  object  will  be  best  attained  by  deciding 
that  the  nieces  take  only  an  estlite  for  life.     That  was 
evidently  the  testator's  intention.     In  the  first  clause  he  ex« 
pressly  gives  them  a  life  estate  only,  and  there  are  no  sub- 
sequent words  which  enlarge  that  gift.    It  is  equaOy  evident 
that  the  issue  of  the  nieces  were  intended  to  take  a  life 
estate,  and  the  issue  of  the  surviring  niece  to  take  in  fee 
as  tenants  in  common^  with  a  remainder  over^  reducing  that 
to  an  estate  tail.    But,  if  the  nieces  take  an~  estate  tail, 
all  these  intents  are  frustrated :  if  they  take  for  life,  and 
their  issue  take  m  tail,  one  only  is  frustrated,  namely,  the  life 
estate  of  the  issue,  which  is  then  enlarged  to  an  estate  tail. 
^'  Issue,''  in  the  former  part  of  the  devise,  means  ''children,^ 
and  is  frequently  used  as  a  word  of  purchase.    It  was  said 
by  CSvef  J.  in  the  case  of  JZoe  ▼.  Grew  (a),  ''The  word 
UMe,  is  one  of  die  most  vexed  WotdB  in  the  books ;  some- 
times it  is  nomen  ainguhre,  sometimes  plural,  sometimes  a 
Mrord  of  limitation,  sometimes  of  purchase,  bat  it  mtist 
iflways  be  construed  according  to  the  intent  of  llieiHU  o^ 
deed  wbereilk  it  is  used.''    IH^lrojfd,  J.  lliere  is  another  let- 
port  of  thai  <^tfe  in  C.  J.  fVilmaeB  0|miioBa,  072.1    lisue 
has  never  bten  construed  as  a  word  of  Mmitation,  when 
associated  with    terms  such    as  are  foubd  ill    Ab  wiH. 
Here,  the  issue  are  to  take  "  for  life,  iu  likte 
(■)  tWilft.3fi» 
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^th  the  nitcek;  that  is,  m  teoants  in  bontnon.  By  Y&218. 
Ae  w<Mds  <'  for  Itfi^'*  the  iBslBtor  meatie  tbat  tbey  abould  ^'''^^^^^^ 
tele  ki9  purchase,  lluMe.  words  cano^  indeed,  limit  n^Ana 
die  quantum  of  estate  giTen  ;  but  the;  must,  n«|YertlteiesSa  ^^ 
be  regarded  as  explanatory  of  the  testator's  meaniug; 
and  to  that  meanbg  the  court  wiU,  if  they  can^  give 
effect;  Tbepi  in  the  case  of  two  of  the  nieces  dying 
.without  issue,  an  estate  tail  is  pven  to  the  issue  of  the  sur- 
vivor; but  as  t|ie  testator. 4ntended  tjiat  the  issue  of  each 
niece  should  take  some  estate  as  purchasers,  and  as  m  the  case 
of  two  dying  without  issu^  the  issue  of  the  surviv^or  is  to  take 
en  estate  tail,  expressly :  so,  %n  estate  tail  by  implication 
miit  be  given  to  the  is^ue  of  every  one  of  *  the  nieces,  if  any 
/inch  there  are.  It  is. laid  down  by  IfiY/ei,  C.  J.  in  Ginger  f .. 
JVkUt(a),  as  a  settled  rule  of  law, ''  that  a  precedent  estate 
<leiased  by  express  words  .cannot  be  lessened,  increased,  or 
altered,  by  implication,  though  it  may  by  express  words." 
U  support  of  that  position  he  cited  the  case  of  PcpAam  v. 
Bttti^d  (b),  where  the  devise  was  <'  to  A.  for  life,  and  then 
to  his  first  and  every  other  son  in  tail  male,  and  for  want 
of  issue  male  of  ut^  Remainder  over  to  another :  hdd,  that  ut. 
took  only  ab  estate  for  life."^  Hie  words  **  for  want  of  issue 
male  of  A./'  in  that  case,  are  parallel  to  those  ^'if  all  my 
nieces  shall  die  without  issue/'  in  this,  and  therefore  they 
cannot  «'  increase''  the  **  precedent"  estate  for  life,  given 
'' by  express  words"  to  the  nieces,  [Bayky,  J.  Then  you 
must  reject  the  words  ^  for  life.'']  They  may  be  ngected 
as  being  repugnant,  and  by  doing  so  less  nolence  will  be 
done  to  the  will  than  any  other  oonstruction  that  can  be  con- 
tended for.  *  In  Doe  V.  Stenlake,  the  words  <<  during  life," 
were  rejected^  and  yet  that  case  precisely  governs  thepresenit 
in  pmciple.  Here^  the  woids  may  be  injected  as  iqpugttanf 
,tothedeviseof  4be  issue  of  the  iasue;  there  they  were  rejected 
as  nyugpapt  (o  the  devh^  to  the  hein.  To  the  olgection^  that 
the  word  ''issue*"  is  used  here  in  two  different  senses,  the 
rule  of  law  which  decides,  that  words  shall  be  so  construed 
(«)  WUles,  ass.  {b)  1  Silk.  t3S.  S.  C.  S  Vera.  ,427,  and  1  P.  Wmt.  54* 
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t&Ufw  vires  maps  Takat,  qoam  pemt,  is •  sufficient  fau»w« , 

^^'''^'''"^  that  has  been  estaUisbed  in  sefwal  instances.    FoHk  r. 

tw^m  Chapmania),  LardStqford ▼.  fitidUey(i%  Harm t.  Bnfcip 

9miJUM9o».  of  Uneolnic\Sh^ddY.  Lord  Orrery  id). 


Tindalf  in  reply.  There  is  quite  suffident  upon  the  < 
to  shew  tfiat  there  is  no  necessity  for  die  survimg  trustee  to 
take  the  real  estate  for  any  of  the  purposes  of  the  wilL 
With  respect  to  the  main  point,  namely^  the  intention  of 
die  testator,  no  cases  have  been  adduced  to  justify  the 
construction  suggested  on  the  other  side.  Where  the  devise 
over,  upon  failure  of  issue,  has  reference  to  the  first  takers 
under  the  will^  they  cannot  take  less  than  an  estute  tail. 
If  the  devise  over  here  were  laid  out  of  conaideimtioii^ 
noihbg  would  femain  but  m  life  estate,  ftst  to  the  nieoes, 
and  subsequently  to  their  children.  It  has  been  aigned,  dbat 
the  ctame  in  the  will  contemplating  the  death  of  all  the 
nieces  and  their  issue,  save  one,  mdiout  issue,  confen^  by 
implication,  an  estate  tail  upon  the  issue  of  all  the  deoes; 
but  that  aigument  b  answered  by  the  case  of  Doe  9.  AfpBm^ 
which  deckles,  that  the  word  '^  issne**  camiot  be  used  in 
the  same  daose  in  two  different  senses;  iBesi,  J.  May  not 
the  Gontett  shew  that  the  testator  has  used  the  same  word  in 
two  different  senses^  and  legttimatdy  so  f]  Assuming  that  to 
he  so,  what  is  the  result?  The  testator's  object  is,  that  the 
whole  estate'  should  go  over  together,  upon  an  indefinite 
fiulure  of  the  nieces.  To.  effisctuate  that  object  diere  most 
be  cross  remainders  between  the  issue  of  all  the  nieces;  but 
there  are  no  words  in  this  will  from  whidi  any  cross  le- 
mainders  can  be  implied  finom  the  issue  of  the  issue. 
If  that  construction  were  allowed,  the  estate  mq^  be 
divided  and  go  over  m  parcels;  a  result  oontnry  to  the 
paramount  wish  of  the  testator.  By  the  other  conatraction, 
the  estete  would  remain  undivided,  it  wonU  beeigoyedfey 
the  families  of  the  nieees,  throHgbont,  before  it  conU  pass 

(•)  1  P.  Wdm.  6SS.  0)  t  P.Wms.  155. 

(i)lTc8.siu.l7l.  (4  3Atk.Sas» 
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to  the  iddmate  remainder-Bitn^  and  dnui  the  predonuoant       1823. 

wish  oi  the  testator  wodd  be  ooniplied  with^  inaamttch  as  >^v^^ 

die  nieces  were  die  objects  of  his  bounty.  thwaitb 


The  following  certificate  was  afterwards  sent  to  die  Lord 
€%ancdior : — 

This  case  has  been  aigned  before  us^  and  we  are  of 
opmioQy 

First,  that  JbAn  Cuihberhon,  the  surviving  trustee,  now 
has  a  fee-simple  in  the  freehold  estates,  and  an  absolute 
interest  in  the  leasdiold  estates,  given  by  die  will  of  die 
testator  to  him,  Margard  MurtkwaUe,  and  John  Janet* 

Secondly,  that  the  testator's  three  nieces  took  no  legal 
estate  under  dus  will. 

Thirdly,  diat  Gsofge  Barnard  took  no  estate  under  thii 
v^ill. 

Fourthly,  that  in  case  die  will  had  commenced  with  die 
words  ^'  all  die  rents,  Sec.,"  and  the  passage  before  those 
#ords  had'been  omitted,  the  three  nieces  would  have  taken 
estates  tail  in  the  freehold,  and  absohite  interests  in  the 
leasehold. 

Fifthly,  that  George  Barnard  would  now  have  ho  estate 
in  the  freehold  or  leasehold  tenements.  But,  should  he 
survive  the  three  nieces,  and  neither  of  them  should  have 
any  odier  child,  he  will  be  tenant  in  tail  of  the  freehold, 
but  have  no  interest  in  the  leasehold  estates.  Should  he 
die  in  the  life-time  of  die  three  nieces,  he  would  die  seised 
of  no  freehold,  nor  possessed  of  any  leasdiold  estate. 

C.  Abbott, 
J.  Baylet, 
G.  S.  Hokboth, 
W.  D.  Best. 
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RicHTBit  V.  Hughes.. 

triere  trni-    RtPLEVIN  for  taking  certain  goods  and  chatteb  of  the 

toS  wIV    ptaiatiff..    Avowry  by  the  defenimt  is  collector  of  rates, 

pariiament,      imposed  under  a  local  act  of  parliament  (51  Geo.  3. 1. 134.), 

were  antoo-  *  :  i       4      '  -f   *       '       •       ^ 

rised  to  bor-    «<  for  erecting  a  chapel  of  ease  at  Uingtan,  in  the  county 

nSty,  or*at  of  Middloex,''  by  virtue  of  which,  assessments  were  duly 
M^Trom**"  '^^^  "P^"  *®  plaintiff  by  the  trustees  for  the  purposes 
noi exceeding  therein  mentioned;  that  defendant  as  collector  having  de- 
30,0001.,  for  ,    ,      . ,  ^    1  .    .i»  .  J  L 

the  purpose  of  manded  said  assessments  of  plaintiff,  he  was  summoned  t>e- 

chI5^°f  and     fo"^  a  magistrate  for  non-payment,  and  defoult  beii^.made^ 

for  other  par-  ^^yarrants  were  issued  under  which  the  distress  in  question 
poses  in  the  r.,,        ,  .    .«.     .      ,    i   .      ,  ■      *.       ■ 

aetmentionedy  was  taken.    The  plaintitF  pleaded  m  bar,  that  by  the  act, 

nies  so^  bor-'    ubcfer  and  by  virtue,  and  for  the  purposes  of  which  the  said 

fnteJ^t*^here^  «Me«««n«"^  ^^  ^*^  ^^^  ™*^®>  *^  ^®'  enacted,  that  it 

of  were  to  be  should  be  lawful  for  the  trustees  to  erect  and  build  a  chupd, 

out  of  the\o.  with  vaults  under  the  same  fpr  the  burial  of  the  dead,  and 

out  ofthe^  ^'^^  ^^  inclose  a  sufficient  quantity  of  ground  for.  ^  cemetery 

rates  and  as"  q^  burial  ground  thereto;  that  the  trustees  were  e^^{K>^ered 

be  made  in  to  borrow  any  sums  c^  money  necessary  for  the  purposes  of 

Sie*act^\nd  .^^^  ^^^^  ^^^f  not.exceeding  in  the  whole  the  sum  of  SO^QOOf., 

^ct^mwed  >^'"^^  nionies  so  to  be  borrowed,  and  the  interest  thereof, 

a  sum  of  were  thereby  charged  upon  and  made  payable  from  time.to 

made  a  rate  time  out  of  tfie  fees  and  sums  of  money  which  shoifid 
teres?  ^^hat  ^®  received  by  the  collector  for  the  time  being  on  account 

sum:— Held,  of  the  burials  in  the  said  burial  ground,  and  out  of  the 
on  debinrrer,  7     •   ^  *      '"     i-    • 

in  an  action   rates   and  assessments^  to*   be  made  m  pursuance  of  the 

an  taSiabitant[    ^^  ^^t,  and  for  securing  the  re-payment  of  the  ihoney  so 

apon  whom  an  j^,  ^g  borrowed  and  the  interest  thereof,  the  said  trustees  io 

ahquot  pro-  '^ 

portion  of  the  manner  therein  mentioned  were  authorized  to  asngn  over 

ed,  that  the  the  sdfiie  fee^  and  sums  of  iponey,  rates,  atid'  assessments^ 

»(M^ded  £eir  ^^  Persons  advancing  and  lending  such  money  from  time  to^ 

m|wer,  and  time,  and  when  they  should  judge  necessarf,  to  grant  annui^ 

was  bad  In  ties  to  any  person  who  should  contribute,  advance,  and  pay 

the  defect  md  ^^^^  ^e  said  trustees  any  sum  of  money  for  the  absolute 

ti^eSMBcTof  ?t!  P*i>'^'^^^  ^f  ^7  annuity,   and  payable  during  the  life  of 
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.0vciy  contributor,  so  that  the  whole  money  to  be  raised  by        ^?^^ 
the  granting  of  annuities  as  aforesaid,  did  not  exceed  the* 
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.whole  sums  intended  to  be  raised  for  the  purposes  of  the'         v< 
said  act ;  and  every  annuity  was  thereby  charged  upon  and. 
made  payable  out  of  the  fees,  sums  of  money,  rates  and 
assessments,  to  be  made  under  and  by  virtue  of  the  Aid 
act.    Section  35.  of  the  said  act  was  then  set  out,  by  which 
it  was  recited  that  the  fees  or  sums  of  money  to  be  payable 
in  respect  of  bunds  or  interments  of  the  dead  in  the  sdd 
pew  chapel  or  buiying  ground  would  be   insuflkient   to 
answer  the   purposes  of  the  said  act ;  and  then  enacted 
mat  it  should  be  lawfiil  for  the  trustees  to  make  assess- 
ments or  rates  upon  all  the  thep  present  and  future  te« 
Hants  and  bccupiers  of  any  houses,  buildings,  lands,  &c. 
within  the  parish,  according  to  the  yearly  iinproved  value 
of  the  premises,  and  as  the  same  were  ascertained  and  rated 
in  the  poor-rate  books  of  the  said  parish  for  the  time  being, 
and  not  exceeding  the  sum  of  two  shillings  and  sixpence  in 
the  pound  of  the  yearly  value  of  such  houses,  buildings, 
lands,  i)cc. ;  and  which  ratea  or  assessments  should  be  pud 
quarterly,  and  the  samc^  when  received,  were  thereby  vested* 
in  the  trustees,  in  trust,  to  be  applied  by  them  for  the  pur- 
poses of  the  said  act,  for  abd  during  such  time  as  any  oP 
the  monies  to  be  borrowed  upon  the  credit  of  said^  act 
should  remain  due,  or  any  of  die  annuities'  to,  be  granted  in 
pursuance  or  by  virtue  of  the  same,  should  have,  continu- 
since  aa4  no  longer.    The  plea  then  af  eired^  that  before  the 
making  of  the  said  several  assessments  and  rates  in  the 
avowry  mentioned,  the  said  trustees  had  wrongfully,  without 
any  lawful  authority,  and  in  excess  and  abuse  of  the  power* 
and  4iuthority  given  to  them  by  the  said  act,  rafsed^  by  way 
of  annuity,  and  by.  borrowing  a  sum  much  beyond  the  said 
sum  of  30fi00l.f  which  sum  and  no  more  they  were  by  the 
said' act  authorised  and  empowered  lo.  raise  either  by  annui- 
lii^s  x>r  borrowings  to  wit,  the  sun^  of.  50,156/.  by  annuities, 
and  the  sum  of  2500/.  by  borrowing,  and  exceeding  h^ 
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Jl&as^       fifiS^.  the  apm  Aej  mnhj  di&nid  M:t,eni|Nmefed  to  note 
^^^^^"^^      as  aforesaid;  that  the  said  sererfd  assessments  and  mjtea  m 
m  the  iirowiy  mentioned  were  wait  tor,  amopg  other  pitf^- 

I^ W9f«f  poses,  the  pmpose  of  ptgring  the  4aid  amiiutks  and  the  aaid 
«ioDej8o>onoiredasaftNtesaid,jaQd^riiicbso  exceeded  the 
aomhy  the  said  a^  authoriaed  to.be  raised  as  afonsud^ 
aiidsown>q|fttn7niscda8aiQresaid;  and  that  the  said  lalea 
or  assessments  in  the  sud  aypwiy  n»Qntioned  w^ie  iiol  made 
for  the  puippses  and  a<xordiiig  to  the  said  ac^  bat  wert^ 
oaeh  |llq;al  and  ▼<Nd.  RepUcntiDn  that  at  die  time  of 
inking  the  rates  or  assessments  in  the  avowi;  mentiooed, 
the  fees  paj^aUe  in  respect  of  bnrials  m  the. chapel  and 
bDuQring  gipand  were  ipsnffaent  to  answer  the  purpoees  of 
the  said  act;  and  that  direis  annuities  giwted  in  pnr 
of  the  said  ect  thep  had  continuance,  ^d  that  at  thai 
of  making  the  oit^  it  was  necessaiy,  in  order  to 
money,  to  carry  into  effect  the  purposes  of  the  act  to  j 
an  assessment  in  the  manofsc  mentioned  m  diesudactytand 
the:  said  rat«s  or  assessments  were  respeetiTeljr  made  npoir 
the  tenantsjand  occnpicis,  and  according  to  auchjeailj  rent 
or>yalpc^,as  in  Ifae^said  actwaa.ieqnimd;  and  each  of  the 
assesjvmnto  was  made,  and  was  iqpon  the  free  tfacfcof  staled 
to  be  made  by  fire  or  more  tmsteea  assembled  in  the  vtetq^ 
room,  and  for  certain  times  iherem  mendoned  respeelirelf ^ 
pmwwDt  to  the  powers  nested  in  them  by  the  satdad^  with** 
out  speciiyiiq;  any  porpose  for  which  such  rates  or  assesa* 
BMnts  were  90  made;  and  that  none  of  the  said  ntos  ov 
assessments  were  by  the  title  thereof,  or  odierwise,  eiq^jfwased 
to  be  made  for  any  such  puiposes  as  in  the  aaid  plea  b  men* 
tioned;  and  diat  the  said  mtes  or  assessments  were  reqieo* 
tivelymade  pnrsnant  to  the  powen  vested  in  the  trustees  by 
the  smd  ac^  and  were  in  fact  made  for,  among  other  pur* 
poses,  the  purpose  of  paymg  the  anmuties  so  lawfully 
granted  under  and  byyirtue  of  the  said  act,  and  so  then 
conthnmgi.  Demurrer  to  the  replication,  and  joinder  in 
demurrer. 
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.  Chiitif,  111  soppert  of  the  dempmr,  ww  stxqpped  by  iim 
Court; 

Parke^  oo  Ibe  other  ekk^bomg  celled  upoo^  ooatended^ 
thet  thb  repiketiM  wfm  fe  aii6kient  nswer  to  die  plee  b  baiv 
Id  the  [^eait  ««9  svertod,  diet  die  trastees  under  the eot  of 
]|Miriiaiii«Bt  in  qaeedon  bed  fused  e  sum  of  moiMgr  bejroiid 
iket  whidi  thflj  were  empoweied  to  nise  by  the  act»  end  fee 
purpoiBet  ififfeieet  from  thoee  dieiehi  mentioned.  Now^ 
edmitlieg',  that  thii  e?einmit  was  tnie«  it  wee  no  objectuo 
lo  the  veKdify  of  the  rste  in  pcmit  of  form.  If  die  rate  be 
good  open  tbe  faee  of  ft,  and  there  is  nothhiB  to  ahew  that 
it  it  iik^,  dien  the  defendant^  as  coUector^  10  josdfied  in 
ualaag  tbe  dbtreas.  Tbe  replication  only  pats  in  issue  the 
validitf  of  the  rate  in  peint  ^  fonn«  which  is  all  that  is  re- 
quired of  die  defendant  to  do,  and  there  era  authorities  for 
sqriug  that  if  a  rate  appeare  ta  be  good  upon  the  ftce  of  i^ 
the  Coort  cannot  go  into  any  ooniideration  of  the  purpoaae 
for  whicb  tbe  money,  when  raised,  is  to  be  applied.  Here 
the  rate  is  prini&  fsoieJegd,  pad  iriiieh  is  the  only  question 
udnch  Ibe  Court  have  to  determine;  they  ure  precluded 
from  geing  into  the  queattpn  bow  tbe  money  may  be  applied^ 
Foe  dusy  thocases  ef  iRev  v.  Hatdbf  {a),  Ri9  v.  Brogruve  (6)» 
add  M99  V*  The  Mm^or  of  Gkmeeiier(e)i  aie  audioiidea*  If 
tbe  phentiff  had  any  ground  of  complaint  as  to  tbe  amount 
of  tbe  rate«  his  relnedy  in  the  first  instance  wad  by  appeal  to 
die  QMrtar  Sessions,  of  by  action,  if  die  money  had  been 
misapplied ;  he  cannot  now  take  adf  antage  of  duit  olgection^ 
because  diis  Court  are  concluded  by  die  form  of  the  rate, 
which,  upon  the  face  of  it  is  legal.  By  tbe  act  of  parli»« 
'  ment,  tbe  tnuitees  are  empowered  to  make  rates,  provided 
they  do  not  exceed  half  a  crowu  in  the  pound ;  and  the  rato 
in  point  of  form  is  not  bad,  whatefer  may  be  the  iptention 
of  the  trustees  as  to  the  appKcatbu  of  die  money  when 
mised.  It  is  to  be  obsevred  that  diough  the  sum  which  the 
trustees  are  authorized  to  borrow  is  definite,  yet  the 
(a)  Cov*  ^t9.  W  i  Bucr.  S49U         («)  5  T^  R«  9^ 
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189%       iwhich  they  are  to  mee  by  rates  or  assesameDts  b  WhoUj  in- 


definite and  uDcertain.    In  addition  to  the  dausea  of  the  act 
o.  which  are  set  out  in  the  plea,  it  may  be  proper  to  refer  to 

Hvqbm^^  other  aeetioof ,  which  shew  that  the  tnisteeshaTe  the  indefinite 
power  €on|ended  for.  By  a.  7,  the  troateea  are  autfioiiaed  to 
appoint  a  treasureri  clerks  and  coUectorsi  and  audi  other 
officera  and  persons  as  they  ^shall  think  proper^  and  oat  of 
the  monies  to  be  recuved  by  virtue  of  the  act,  to  allow  mA 
pay  such  salaries,  ^vrageSy  and  allowances  to  tboaeofioeiaaa 
thcgr  shall  think  reasonable.  Then  by  s*  fl6»  the  tnialses  4vo 
authorized^  out  of  the  fees  and  rates,  to .  pay  evesy  year  la 
the.  minister  or  curate  any  sum  not  less  than  150L  And 
by  8..50,  th^y  are  authorized,  out  of  the  same  fuods,  to  pay 
to  the  derk  of  the  chapel  for  his  salary,  such  sum  as  thsy 
shall  think  proper.  So  that  the  sums  to  be  disbursed  by 
theqi  are  indefinite,  and  therefore  they  have  authori^  lo 
l^se  such  rates  or  assessments,  as  in  their  jodgoieDt  wiv/  bo 
f undent  to  mcjet  the  contingent  expeaces  of  each  year.  la 
this^  jrespect  their  pQwer  is  analogpus  to  thai  of  ovas peers 
of  the  poor,  whp  are  at  liberty  froia  time  to  time,  piospec-* 
tiv^ly  tp  ^aa^»  such  sums  of  money,  as  tbey  .may  Ihiok  j 
sary  for  current  eipences.  Here  the  aum«  which  di^  t 
tees  are  required  to  pay  are  indefinite,  and  cooaeqoeatly 
the  power  to  raise  money  by  assessments  is  indefinite.  Oa 
these  grounds  therefore,  first,  that  the  n^e  is  legal  upon  tbm 
face  of  it,  and  cannot  now  be  controverted ;  and,  aecond^ 
that  the  trustees  have  an  indefimte  power  of  apapswag  tha 
occupiers  of  the  parish,  thb  replicatioa  is  suffici^^  and  thft 
defendant  i^  entitled  to  judgment^ 
• 
Bf  YLEY,  J.--:-I  aai  of  opmion  diat  the  plaintiff  is  en^ 
titled  to  judgment  on  these  pleadings.  The  question  is» 
whether  a  rate  made  under  the  provisions  of  a  private  act  oC 
parliament,  passed  for  specific  purposes,  can  be  consideredr 
a^  yalid.  The  act  empowers  the.  trustees  to  borrow  moaay,. 
and.  to  raise  money  by  rates  or  assessmenu  for  certain  pur-t 
poses  t)iereio  specified.    One  of  those  purposes  is  to  raise 
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»  sum  wifficieDt  to  keep'  ctown  tbe  intereit  of  'money  bof     ,^^^ , 
rowecL     Tbey  are  entided  to  borrow  money  byway  of 
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aannhy^  or  odierwise;   bot  thdr- power  of  borrowing  is    ^    m 
limited^  ao  dut  h  does  not  eioeed  tbe  amoant  of  SOSMl. 
This  ism  special  power,  and  tberefbre  it  most  be  stricdy 
panned,  for  if  trustees  are  aathoiiaed  to  borrow  a  specific 
sum,  and  by  latee,  to  pay«the  interest  dwreon,  tlwy  bare  no 
rigbt  to  borrow  beyond  that  amonnt,'  or  impose  rates  for  tfao 
payment  of  intssest  upon  a  higher  sum.    If  they  levy  ratea 
to  pay  interest  on  a  higher  snm  dian  they  are  audioriaed  to 
borrcMr,  tbe  quantum  which  each  occupier  wHl  be  nnderthe 
obligation  of  paying,  wiQ  be  varied,  and  the  rate  thereby 
became  void  in  toto*    It  has  been  aigned  with  great  force, 
that- as  the  trustees  in  thb  case  are  anthoriaed  to  raise  money 
by  assessment,  and  that  as  the  only  purpose  to  which  the 
money  is  applicable,  is  not  the  payment  of  mterest,  there- 
fore this  mte  is  a  wdid  rate,  and  that  the  mtention  on  the 
pait  of  dw  trustees  to  misapply  part  of  the  money,  does  not 
affect  die  vididity  of  the  rate,  as  a  rate,  but  merely  autho- 
rizes tbe  party  afiected  either  to  appeal  to  the  Quarter  Ses-' 
sions,  -or^  bring  an  action  if  the  money  is  misapplied.    It 
seems  to  me,  however,  that  there  is  this  fdlaoy  in  that  argu-> 
meat,  namely,  diat  instead  of  the  lace  being  in  die  ultimate^ 
nrisappltcadon  of  the  money,  it  is  in  the  original  raising  of 
tbemdney.    The  trustees  have  a  power  to  raise  90,000^. 
only.    They  would  dierefore  haye  to  pay  die  interest  on 
that  sum,  and  in  addition  to  that,  they  would  have  to  pay 
certain  salaries,  amongst  which  I  mclude  the  stipend  payable 
to  the  clergyman.    Then  thej  would  have  a  right  to  nuse  as 
much  as  would  be  necessary  for  diose  purposes,  but  beyond- 
theee  they  could  not  go.   If  they  include  in  the  rate  more  than 
they  have  a  right  to  levy,  I  apprehend  the  rate  would  be 
bad  in  toto.    The  sums  to  be  raised  are  specific,  or  are 
easy 'of  cakubdon  beforidiand,  and  therefore,  the  trustees 
would  have  no  diflkulty  in  ascertaining  the  amount  of  the 
rate  before  it  is  made.    There  is  a  naain  distinction  between 
this  case  and  the  cases  cited  by  Mr.  Parke  in  argument* 
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IMS.       Those  are  OMs  of  poor  riitesy  m  whkli  it  b  im|M)OT^ 

thepveneen  Moffktmd  to  atcerlain  what  jpredte  smns  tlnf 


^^^^'^^  ihatt  wiBt  for  die  relier  of  die  poor.  At  iMr  daBaade  are 
^**'^  Qoonmug fiomday  todayi theoveraeera are  to  laiaesiiflUenl 
lp.ii|aet«!ii«lovar  conliiigtBBiea  mjf  bappeii.  IWy  ciHaol 
iJlsiQa  farc«ee>  what -deawadb  «rtD  ariae,  bat  they  are  to  laka 
qnt'to  haviiUdBdft  awaey  ia  hand  to  meet  coatingiciaei 
tjhffafore  Iheire  ia  not  -a  power,  to  mire  areiiejtoaceffteiD 
IHaitpd  aitea^  bot  jIo  nbe  ao  raoch  aaki  Aor  diaeratioq 
Ibeymiqrthiak  will  be  requisite,  ia  Iter  v.  2%e  JHEejfor  fad 
fit$rgcmi  ^.CUom^tter,  it  vaa  objected  that  the  peitiea 
meant  at  the  time  fbey  raised  the  moneys  to  bare  misappiied 
paft  jdf  i^  bttt  :die  Goart  said  that  did  aot  mdce  die  mla  bad 
ip  tato.  Wxjti  Beeaare;tba  partim  were  warmated  m  mis« 
inc  to*  dm  itttt  mrteot  of  the  sam  which  waa  ia  tbat< 
miaed*  ,la  thia  case^  howef  er ,  as  it'  aeeais  to  sip.  die  j 
vf^fe  ootwaitaated  in  naaiag  money  to  dm  estent  which 
J^  been  .miaed  by  thia  rate^  inasamch  they  were  eMsediag 
the  powem  gk^  them  by  die  act  of  parliamoat ;  and  that 
Giramataiiqtf  ia  09  ofMnioQ^  makes  not  only  die  niSa»  bat 
alio  ^e  wmmiit  had  in  Iqto.  The  pfadndff  wm  oaiy  liable 
toeoatribiite  aa  aliqaotpart  of:  the  aum  aatbcrimd  to  be 
iaried  by  the  aot;  he  was  apt  liaUe  to  contribole  to  aagr 
higersuip;  he  has  heea  aatad  for  more  than  fay  hw  he  waa 
liable  to  be  ruted  for^  a  demand  is  made  oponbim  for  flaere 
dii^i  by  law  bs  is  liable  to  pay,  and  he  is  dbtramed  upan,  for 
mane  darn  he  wm  liaUe  to  be  distiamed.  Tharearei 
ia  which  it  hm  been  heM,  diat  if  oadar  a  wavmnt  of 
Wire  js  claimed,  dien  by  Uw  the  party  is  KaUa  to  pi^  dm 
Ifaofaat  is  bad  iA  loto,  and  eaimot  be  coasidered  aa  bad  ia 
part^  a|i4  good  for  the  residae^  It  qipeam  to  aw  that  dm 
trustees  had, exceeded  the  poweia  prea  them  bydm  ad 
of  paflifiaieaty  ia  endeareuring  to  raire  a  aum  of  awmsy,  ia 
order  to  apply  it  for  the  purpore  of  paying  thia^  wUch  lam 
bound  to  call  interest  on  money,  bonrowed  witboat  bwAd 
auji^arity.    |!'or  th^m  reasons,  I  am  of  ojpinion  that  dlii  die* 
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tien  WW  illegil^  and  duit  the  fUutiff  k  entitled  to  jndig-       lasa. 
neiit  09  dBiii|iiier» 

Hoi^OY]>^  Jw~l  em  of  the  amft  opimon.  I  thiriL  the  Bi 
ute  is  Tiiad,  potwithtttiwUng  the  wey  in  whidi  9.Si  of  ihii 
statute  b  woided«  Tbii  iMe  is  distiggeidbehle  from  fkm 
CMS  cited.  In  M^  f •  2%e  Jtfayor  ^  Gkm€(Ui$r,  a  ge# 
neial  power  was  giren  to  the  persons  who  were  en^ejed 
<a  m^kfi  the  rate,  to  raise  such  span  e>  10  their  jndgnient 
tbey  should  thiqk  reqaisite  or  proper  for  the  nwntensoce  of 
the  poor.  The  olgects  for  which  that  rate  was  made^ 
weie  all  in  prospecUi ;  it  was  not  a  late  to  re-paj  moaejr 
tfierelofore  ectnaUy  raised  or  borrowed*  In  the  psesent 
case,  the  rale  is  not  raised  fopr  a  thing  ip  prospecto^  bnt  to 
p^jr  dd»to  which  had  abeady  been  inovrsd  with  respect  to 
moniss  bonpwed  either,  upon  interest  or  bj  annui^,  or  wyth 
respect  iosaleriies  doe  to  the  defgyinap  end-officers  enn 
phgredeboQt  the  chapel.  Those  debts  and  demands  werf 
to  be  pi^  out  of  tfie  monies  raised  under  the  audiorily  of 
the  act  Teicing  the  poi)Kirt  of  the  act  as  it  iqppearB  from 
its^diOersot  prorisioosi  ^oi  refaiing  perdcnlarly  to  the  words 
^  B^SS^k  eppc^nn  jto  me  that  the  trustees  Ittd  power  only 
to  raise  mcmes  for  the  pwpose  of  mtisf|ripg  the  interest 
uponlbe.eum  which  they  were  orifpnally empowered  to 
berosw  by  mtue  of  the  act^  and  likewise  of  paying  the 
safatfiea  mentioned  in  the.  act  Those  were  nok  matters  iip 
pcospeetu,  as  in  the  erne  of  a  poor-rate,  where  Ao  sum 
wanted  is.  wholly  nncertain,  and  cannot  be  ascertmned  before 
the  nte  is  made.  Here  theiate  is  ;nade  for  the  paynmnt  <if 
UMiMy  actaally  doe,  or  a  debt  actnally  incurred,  and  not  for 
tbe  payment  of  salaries  afterwards  to  become  due,  end  no( 
due  at  the  time  the  ntt  is  made.  Hie  tmstses  know  what 
money  ibey  aie  empowered  to  borrow;  they  know  that  if 
tbqr  go  hejond  that  sum,  they  are  exceeding  die  powers 
granted  to  themi  and  therefore  they  must  be  aware  that  they 
are  not  authorised  to  make  a  rate. for  the  payment  of  sa« 
laries  which  shall  become  due  at  a  future  period.    If  they 
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1823»  nim}  enough  to  pay  the  ioterest  upon  SOfiOOt.  and  when^ 
that  intorest  was  paid,  there  would  be  *  n  end  of  their 
power  to  make  any  rate  whatever.  The  objection  goes  to 
Huoiaai.  affect  the  rate  itself,  which  is  not  like  the  case  of  a  poor- 
rate  where  the  money  u  to  be'eipended  as  contiiq^ende^ 
should  arise,  and  where  if  there  was  any  misapplkatioii' 
of  the  mon^Tf  a  remedy  is  given  by  Ia#.  > 

Bssx,  J.— I  think  this  case  is  one  of  the  simplest  that 
can  be  presented  to  a  Oourt  of  Justice.  The  question  is 
nothing  more  n6r  less  than  this;  whether  a  party  who  has  a 
limited  atfthorily  under  an  act  of  ^  Pirliament,  may  oeiM 
forward  and  avow  that  he  has  abused  the  powers  given  to 
hint  by.  the  le^^ture,  and  at  the  same  time  demand  pro* 
tection.  It  appears  by  the  pleadings,  that  the  trustees  had 
a  power.to  raise  SOfiOOl.  only,  and  that  instead  of  confning 
themselves  to  that  sum,  they  raised  S%jQ06l% ;  ra  order  to 
pay  the  interest  on  which  sum,  they  made  a  rate  in  virtue 
of  which  this  distress  wi^  made.  By  the  plea  it'  is  fUeged, 
that  the  trustees  have  wrongfully  borrowed  more  than  by 
the  act  they  were  authorized  in  ddng^  and  therefore  that  the 
assessment  is  illegal  and  void.  What  is  the  answer  gntn 
to  this  plea  i  It  is  admitted  that  the  rate  was  made  expresslf 
for  the  purpose  of  paying  the  interest  on  32,600/.  wherew 
the  trustees  had  authority  only  to  raise  money  sufficient  to 
pay  interest  on  dO,000/«  jmd  they  are  bound  li»^  adoail  thab 
the  rate  was  not  made  for  a  l^al  purpose  9  but  th^  attesv^ 
tQ  justify  themselves,  by  saying  that  the  internet  on  the  mo* 
ney  raised  couldnot  be  paid  in  any  odier  mode.  The  powce 
given  to  them  by  the  act  is  limited,  and  if  di^y  eiceed  that 
power,,  their  conduct  is'unbwful.  This  caae stands  uppn  a 
veiy  dlQerent  footiqg  from  Rex  v«  The  Mayor  of  Glotj^f^* 
None  of  the  learned  Judges  who  deci^  tteretti^  ss;^ 
that .  the  .nppey  waa  impropedy  saisod*  The  oHunifrtHlpd 
on  which . they.decided  was,  that  tb&  momyU^'ffqf^^ 
raised,  they  could  not  go  into  the  question  ci|f^  tidbll^j^^ 
tiopi.    But  her^  it  is  avowed,  that  the  ffloney^was  Mt^pn^ 
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)ferly  raised,  and  therefore  the  question  of  misapplitetioo       1823» 
coold  not  arise.    It  is  said  this  might  have  been  the  subject      ^««'^/^^ 
6t  an  appeal  to  thc^  Sessions^    An  appeal^  however,  would       i^^^tbm 
have  been  unnecessaryi  for  if  the  trustees  have  acted  without      Huohss. 
aothorityy  all  thejhave  done  is  void.  .No  appeal  would,  be 
pecessiliy  to  set  aside  an  act  that  is  void.    If  the  act  which 
ike  trustees  had  done,  had  been  lawful  in  the  first  instance, 
but  the  money  raised  was  afterwards  misapplied,  then  un- 
doubtedly, that  might  have  been  the  subject  of  an  appeal, 
for  though  the  trustees  might  be  justified  m  raising  the 
money,  yet  they  cpuld  not  be  warranted  in  the  misapplica- 
tion of  it.    Here  it  is  admitted  on  tbe  pleadings,  that  the 
first  act  was  not  justifiable ;  that  it  was  illegal,  and  was 
tin  abuse  of  .the  power  given  by  the  statute.     On  tliat 
.jSlTound  I  am  of  opinion  that  the  rate  was  void,,  and  con- 
sequently diat  the  distress  levied  upon  the  plaintiff  was  il- 
legal. 
^  Judgment  for  the  plaintiff* 


LoASiNO  V.  Stone« 

JL  his  was  ail  action  of  trespass  for  taking  and  detaining  a  vnan  a  tan^ 

liorse  belongmg  to  the  plaintiff.     Plea,  Not  Guilty,  and  p^/aVoUe 

Issue  (hereon.    At  the  trial  before  Burrotigh,  J.  at  the  last  ?^>"«  "P®" 

iStf mmer  Assizes  for  jDevom&tre,  the  Jury  found  a  verdict  drawing  or 

foh  the  plaintiff,  damages  one  shilling,  sulgect  to  the  opi-  ^^^^I^k- 

Hon  bf  the  Court  on  the  foUowii^  case :—  iG^^^ml  Xt 

By  a  local  act  of  parliament  of  the  47  Geo.  3.  uititnled,  be,  and  by  a 

/*  An  act  for  repairing  and  ipiproving  the  road  from  HonUan  emption,  it 

was  provided^ 
/<  Uiat  fio.  p<n«ii  Bhoiild  bs  liable  to  pay  toll  more  than  once  Ibr  paMing  and  re-paiting 


the  gatet  on  the  same  trast  at  any  time  in  any  one  day,  with  the  jmr  kmie$  mid  emrhgeSf 
•Ihrcagh  the  ^ame*  tott-gate,  bnt  that  every  person  harfaig  paid  toll  once,  thonld  afler^ 
wards,  pass  and  re-pass  with  the  lOMe  harut  oad  carriofu,  toU  fret,  daring  the  same 
'my^  through  the  sAme  gate  where  snch  toll  was  paid  ;**  arid  a  siage  Coach  drawn  by 
ibwr  horses  having  passed  throngh  a  gate  on  the  trast^  and  paid  the  tott  in  Uie  mombig, 
and  in  the  evening  of  the  same  day,  the  some  kfin€$^  drawiqg  a  diftrent  emek  of  tM 
taame  name,  belonging  to  the  same  proprietors,  driven  by  the  same  coachman,  hot 
xarrying  different  passengers  and  parcels  for  hire,  attempted  to  repass  the  gate,  and 
a  second -toU  beihg  demanded  and  refased;  the  collector  ieised  eae  6f  the  horses  until 
Hwaj  paid:— >Held,  in  trespfus  for  seizing  and  detaming  th^  horse^  that  the  action 
goiUil  udt  be'SQStarned,  the  carriage  and*  hones  not  being  caempted  from  a  teeand  lottr 


1M«^  Mvilpike  rotfd,  tear  TariFamf  m  dieffaibh  iitLtpMbry^ 
^^sr^  in  the  eomiQr  of  Dewm,  to  die  Ibilpor^  ttarqfiike  rottd,  ncaf 
LoAKiHQ  ^  tillage  of  Hoifoii,  in  die  parbh  of  i/iittiuAer^  in  the 
Stoni.  eooiityof  &>MMef/'  tniBteeswere  appointed,  with  power 
to  eiect  toll-gates,  fcc.  By  a.  10  it  was  enacted,  ^  that  tho 
sevmd  tolls  hereinafter  particolarly  mentioned,  shall  be  de* 
mkHdednd  tdcen  at  eadi  of  the  said  toll^tes  or  totnpikes 
tvUch  shaH  be  erected  in  pnrsaance  of  thu  act  (except  as 
hereinafter  ^expressly  directed  or  provided  to  dieoontnoy)^ 
before  any  hone,  catde,  or  beast  upon  whidi  any  toll  is  by 
tfitt  act  imposed,  shall  be  permitted  to  pass  diroii(^the 
same  (that  is  to  say),  for  ereiy  horse,  mare,  gddmg,  or 
6 Aier  beast  drawing  in  any  coadi,  chariot,  barondie,  chaise, 
cnrride,  landau,  beilin,  cahsh,  hearse,  or  odier  carriage, 
flie  sum  of  4f|{;  for  ereiy  horse,  mare,gddhi|^  or  oter 
beast  drawing  aingly  or  alone,  any  carriage  of  any  desaip* 
tion  whatever,  the  sum  of  4d. ;  for  every  horse,  mare,  pUiag, 
or  other  beast  drawmg  any  waggon,  warn,  cart,  or  odier 
such  carrii^,  drawn  by  two  horses  or  beasts  of  dnmglht, 
or  more,  the  sum  of  3d.;  for  every  horse,  mare,  gdding; 
mule,  or  ass,  laden,  or  unladen,  and  not  drawing,  die  sum 
of  Itf/*  By  s.  18,  it  was  emcted,  diat.^no  person  or 
j>er8ons  sliall  be  liable  to  pay  toll  more  than  once  at 
any  one  toll  gate  or  turnpike  to  be  erected  by  virtue  of 
'  ttis  act,  for  passmg  and  re-passmg  at  any  time  or  times 
in  any  one  day  (to  be  computed  from  twelve  of  die  dodc 
at  night  to  twelve  in  die  succeedmg  vif^t),  widi  die  sattie 
.  horse  or  horses,  cattle,  beasts,  and  carriages  throu|^  the 
Btme  toll^te  or  turnpike;  but  diatalland  eveiypenon 
ahd  persons  having  pud  toll  once  as  aforesaid,  and  prcH 
dudng  a  ticket  denoting  die  payment  of  such  toO  {^MA 
ticket  th^  collectors  of  die  tolls  are  herdby  required  io  f^^ei 
gratis  oh  receipt  of  die  toll)  shall  afterwards  pste  andie- 
|ia8s  widr  the  same  horse  or  horsetf,  cattle,  hf^M^ftadtUt^ 
liages,  loU'^free,  durmg  the  same  dqr,  through  liie  sanm 
tqlt  girte  or  turnpike  where  such  tM  was  paid:  Pirovided 
alwkys,  thatnot  more  dian  one  toll  shaH  be  taken  iirom  any 
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tiie  MOM  hone  or  hooet,  ealtte,  bewls^  wair  oumge^  ^>^\^m0 
through  all  the  toll  gates  or  turnpikes  to  be  erected  by  wtue  ^^^^ 
of  thb  act}  but  that  every  person  faaTing  once  psid  dn  toH  Steir*. 
by  this  Mt  imposed,  and  prodndng  a  ticket  deuotiog  die 
payment  hereof  (which  ticket  the  coUectom  of  the  tolls  am 
hereby  xequired  tojgive  gratis  on  the  receipt  of  such  toUs)^ 
ahall  pass  and  repass  widi  die  same  horse  or  honnea^  cittk, 
beastsy  and  carriages,  toll  free,  during  such. day,. through 
uU  the  other  toll  gales  or  tnmpikee  to  be  elected  in  md 
upon  diese  roads/'  And  by  s.  13,  il  i»  enacted^  diat  ^  if 
any  person  shaUrefuse  to  pay  the  toll  after  demand  thereof 
madey  it  shall  be  lawful  for  the  toll  collectorto  soce  and 
dbtrain  any  hone^  catde,  or<  beast,  upon  i?hich  any  toll  is 
imposed  by  dns  act''  Under  this  act  toll  gatee  have  been 
erected,  and  among  odKrs  one  called  the  Deeon  gat^  at 
which  die  defendant  on  the  lldi  Jfril,  18fiS|  was  die  toll 
cdlector.  On  that  dHy  die  Bath  uidJSxeUr  suhscriptioii 
coach;  driven  by  one  William  ffager,  (as  servant  of  the  pro- 
prietors) drawn  by  four  horses,  ud  canying  passengers  and 
parcels  for  hire,  passed  diroogh  die  Decom  gate  in  its  wqr 
from  Exeter  to  Baih.  The  toll  of  %4.  6d.  bebg  AftLfat 
each  horse.  Was  paid  by  the  driver  oa  passing  through  the 
saidgate^  and  «  ticket  -denoting  the  payment  of  the  tolie 
waf^  given  by  the  defenduit  to  Wager  the  drtver«  In  dm 
evening  ^f  the  same  day,  a  diftrent  coacb  called  by  Ae 
same  name,  and  belongbig  to  the  same  proprietors,  driven 
by  the  same  coachman,  and  drawn  by  the  saaM  four  horses, 
>ut  canying  different  passengers  and  ififfiarent  parceli  also 
far  lure,  passed  through  die  same  gate  on  its  way  from  Baik 
to  jSrsffr;  the  driver,  Wi^^f  |Voduoed  dw^  ticket  which 
had  been\  given  to  him  in  Ae  mommg,  but  die  defendant 
insisted  on  faldog  a  second  ttott  of  Is.  6d.*;  and  upon; the 
driv^v*^  refuaog^pay  this  second  tcdl^  die  defendant  took 
one  Of  the  horses' from  die  coach^  and  leCained  i^' undl  dm' 
sum.  of  'lr.^.Fas  paid  to*  him'  Iby  die  dqver.  The  gato. 
called  di^Dewt  gate  istwidim  die  county  of  Xtevoft,  and 


JS|Ea.        die  horse  80  takeo  ^s  the  proMlty  gt  the  plaintiff  L^uwg, 
one  of  the  proprietors  of  the  coaches.    The  qoesti^jnTor 


9/"        the  opinion  of  the  G>urt  is,  whether  the  plaintiff  is  entitled 
,8toxb.  ^    '^^  recover/  If  the  Court  shall  lie  of  opinion  that  he  is 
entitled,  the  verdict  to  stand :  if  not^  a  verdict  to  be  entered 
for  the  defendant, 

Fraser,  for  the  plainti^^    The  ques'don  is,  whether  the 
horses  in  this  case,  being  the  same,  as  those  winch  went 
through  the  gate  in  the  morning,  but  the  cbadi  being 'Af- 
ferent, and  carrjing  different  passeiigerk  and  parcels^'  Ibj 
more  than  one  toll  is  demandable  under  ^is  act  6{  pattuiinent. 
It  is  submitted  upon  the  reasonable  con^tructionof  theic^ 
that  although  the  coach  may  be  different,  yet  Ife)^'  same 
homes  were  entitled,  on  dieir  return  journey,  topssS'tfitT)ii|;h 
'without  paying  a  second  toll.    By  the  10th  secfibii  itHf'Stlar 
that  the  toll  is  imposed  upon  horses  only,^  and^^^RiiVVie 
carriage,  because  upon  adveHing'to  the  scale  of  tolls  ifidfbn 
mentioned,  die  tolls  which  are  payable  are  mkif<^MI^^^r- 
rabletothe  horse  or  other  beast,  ivhtstter  drawfllJt'Amot 
chawing,  and  not  to  tfie  carriage  drawii.    )t'i§^8bifMVtlat 
the  legislature  di6^ght  h  sufficient  for  the  pOrplfiS^/lff'^ 
thist,  that  the  toll  should  be  jpayable  bht  iSBlSll 'fl^^ie 
same  thing,  when  passing  to*  aticl  .fro  durii^  (bil''ym«jr, 
and  the  Court  veili  give  effect  to  that  indention,  AUfiil'Ae 
#ords  m  the  ezemptmg  clause  tie  them  down  fb  U^dflRlttil 
construction.    The  words  of  that  clause  must  bcfVoiiliMb- 
'  sumte  wicfa  those  of  the  clause  which  imposes  Ae  Urf.  ^'%i 
<  the  Utter,  the  toll  is  imposed  upon  the  horses  onfy,  wheAer 
drawing  or  not  drawing.    The  ^ords  of  exeAipCioli  m  v|ie 
18th -section  are,  ^  that  no  person  shall  be  liabfe  fCf^lUl 
mdre  thandnce  for  passing  and  repassing  iii  anff  0ile  'Aj 
'  tHth  iAs  lame  horse  or  horses,  cattle,  beasts,  indeoMla^ 
'  ihiPoqgh  the  same  gate."    Now  it  may  be  vaid,  fbki  &e 
iwosd  'f  same'',  ovai^*iid«  the  whole  of  A0*0famp6^mmi 
-diat  tfie  Court  are  bound  to  read  the  exemption  is^  a(^ 
cable  only  where  the  some  Aoriei  and  carriages  have  already 
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pud  the  toll  ottce.    TaklDg  the  word  <'  aame* '  to  be  so  road,       &828. 
alfll,  accordiog  to  the  letter  of  the  act,  it  will  not  be  ivSh     ^oaiuho 
cient  to  compel  the  party  to  pay  the  second  or  retunuog  «• 

toll,  because  the  toll  is  originally  payable  upon  horses  draw- 
ing  or  not  drawing,  and  therefore  the  exemption  cannot  be 
ccMiioed  ia  its  operation  to  horses  tiot  driLwing,  so  as  to 
fflblect  the  same  horses  to  a  second  toll  when  they  are  not 
drawii^  the  same  carriage,  la  Gray  v*  Shilling  (a)  it  was 
held,  that  a  toll  having  been  paid  on  liorses  passing  wilh 
m  carriage,  no  new  toll  was  demandable  on  the  same  horses 
retumiiq;  the  sane  day,  although  drawing  a  different  carri- 
age; and  DalkUfC.  J.  observed,  that  even  if  the  case  of  . 
WUlumu,  V.  Sangarifi)  had  not  been  decided,  he  shouM 
bavB  tiMNight  from  the  construction  of  the  statutes  tlien 
under  consideration,  that  hoisses  having  drawn  a  carriage 
Ibnwg^  the  gale  in  question,  for  whidi  toll  had  been  paid, 
tvonidl  mt  hftli»M9  to  pay  a  second  time  on  the  same  day» 
nlthmi^  they  rrpawid  through  the  gate  with  a  different 
naifii^  The  specific  mentinn  of  **  carriages,'*  in  the  18th 
mmjmt  vmj  ^«ve  been  for  the  pnrpnsn  of  shewing  that 
toiMMdtnwing,  or  not  drawing,  were  equally  eiempt  from 
An  payment  of  a  seoond  toll.  At  all  events  the  intention 
nf  Ibe  Iqpaiature  is  so  doubtful,  that  on  that  ground  the 
filainliflr  cottld  not  be  called  upon  to  pay  two  tolls,  it  having 
iieen  ftpaqnently  decided,  that  in  order  to  charge  the  public 
%i^itb  a  burthen,  it  ipust  appear  in  unequivocal  language  that 
the  burthen  was  intended  to  be  imposed.  In  The  Leeds  unfi 
Lkierpool  Camd  Company  v.  Hustler  {c),  it  is  laid  down 
by  Bojfkjf,  J.,  that  where  the  effect  of  ^  clause  in  an  act  of 
IwUament  is  to  cast  a  burthen  upon  the  public,  it  is  to, be 
construed  liberally  on  the.  side  of  the  public,  and  that  .to 
mskfi  the  public  liable,  the  language  mu^t  be  ezpreii  and 
unequivocal.    Here  the  languqje  of  the. act  is  at  least 

(^  1  J.  Q.  Moore,  971.   8.  C.         (c)  Ante,  vol.  ii.  564.   See  tfio 
«  B.  A  B.  SO.  Btaf  Sk^^i^fnaif  v.  tastiU,  ants, 

(A)  10  East,  66.  84. 
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ambf^uons;  and^  therefore  the  ^erdict  for  the  plaintiff  on^t 
to  stand. 


Jdam,  contr^,  was  stopped  by  the  Court. 


Bay  LEY,  J.— I  think  judgment  ought  to  be  given  in^thia 

case  in  favour  of  the  defendant.  Cases  of  this  natuce  must  dU 

...»  >»n!r.fl 

depend  upon  the  manner  in  which  the  different  acts  of  parluH 
ment  on  which  they  arise  are  respectively  worded.  \ve  a'®,^^. 
be  governed  by  the  words  of  this  act  of  parliament.^  Tlie  d>- 


tect  of  imposing  toils  on  a  turnpike  road,  is  to  mdemmn 

-.1  ^,       .       •  ,   •       t  ii'.>ifai  oil 

trustees  for  the  expence  of  keeping  tbe  roads  in  repair. .  It  i» 

,  ,  ,    .    .  ,   .      , .  .       .,    »-  ibur«  oJ 

true  that  a  duty  is  imposed  m  this  case  pnmanljr  ujpon  the 

horses,  in  respect  of  the  injury  which  diey  niay  do'to  tbe! 
road  in  passing  to  and  fro;  but  the  degree  of  uijiiry  ybicb 
they  do,  must  depend  upon  tlie  manner  in  whidCi  jbej  are 
respectively  employed,  and  therefore  the  legislature  &  i 
posing  the  toll,  had  reference  to  that  circumstance!  A  ^ 
horse  cannot  be  supposed  to  da^  as  much  injuWlouej 
as  a  horse  employed  in  drawing  a  cami^ei  aiid  conseauen 
the  toll  is  regulated  according  to  the  .mann^  m  vmiSaf^t — 
animal  is  used.  By  the  10th  section  a  toU  df  4|aL  is  iin- 
posed,  first,  on  every  horse,  mare^  geldin^^  or  otBorBeaK^ 
drawing  m  any  coach,  chariot^,  barouche,,  el^t  aecond,  i| 
toll  of  4a.  on  every  horse,  &c.  drawing  ^mglj  or  i 
carriage  of  any  description  whatsoever;  third,  a  i 
for  every  horse,  &c.  drawing  any  waggon,  wiun,*'ciil".'af" 
other  such  carriage,  drawn  by  two  horses'^or  Ibeasta  ot 
draught  or  more;  and,  fourth,  a  toll  of  Id.  on  e^fj 
horse,  &c.  laden  or  unladen,  and  not  drawing.  Kow^  it  is 
true,  that  in  this  section  there  is  no  toll  imposed  from  first 
to  last  upon  the  carriage;  it  is  imposed  on  the  horses  only. 
But  then  comes  the  exempting  clause,  by  which  it  is  enact- 
ed, ''  that  every  person  having  paid  toll  once,  and  producing 
a  ticket,  denoting  the  payment  of  such  toll,  shall  afterwards 
pass  and  repass  with  the  same  horse  or  horses,  cattle,  beasts, 
and  carriages  toU  free,  during  the  same  day,  throu^  tbe 


Stomx. 
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same  toll  gate  Where  such  toll  was  paid.    XV'hy  is  the  word      ^*^. 

*'  carriage"  here  introduced  i    I  can  see  no  reason  except      £^^^' 

for  die  purpose  of  confining  the  exemption  to  those  horses       ^  v« 

which  are  employed  in  drawing  the  some  carriage,  with 

which  they  had  pet  out.    If  the  own^r  claims  an  exemption 

for  drawmg  horses  returning,  they  must  be  employed  in  the 

same  carriage,  apd  therefone,  where  the  same  horses  are 

employed  in  the  same  carriage  going  and  retumingi  then 

they  wiU  be  exempt  from  toll  in  carrying  back.    As  no  toll  ' 

is  Imposed  on  carriages  in  the  10th  section,  I  can  discover 

no  rjpason  for  mentioning  them  in  the  18th  section,  but  that 

to  wnich  I  have  alluded.    Many  obvious  instances  might  be 

pn^  to  sh^w  the  propriety  of  this  construction.    For  example^ 

if  a  post-chdise  m  hired  to  go  a  stage,  and  the  horses  are 

brousnt  ba^k  with  the  same  carriage,  no  second  toll  would 

l>e  diicL  but  it  the  horse/i  bring  back  another  carriage  with 

another^  set  of  travellers,  I  take  it  to  be  clear  that  there 

would  f)e  no  exemption  from. the  payment  of  a  fresfai  toll.  . 

Tbe  circumstance  of  the  horses  being  die  same,  makes  no  ' 

diflferepc^  unless  the  carriage  is  the  same,  and  therefore  the 

word  ^'qurnage'*  could  only  have  been  introduced  into  the 

ei^emnting  clause,  for  the  purpose  of  shewing  that  there 

iiras.no  exemption,  unless  the  same  horses  and  die  same  car-  ^ 

tiaee  came  back  together.    The  cases  cited  by  Mr.  Fraser, 

(WQpareiied  the  case  vvith  great  ingenuity)  are  distinguishable 

from  this,  because  die  words  of  the  acts  of  parliament  upon 

whicb  the^  turned  are  different  from  the  words  here. 

HoLROYD  and  Bcst,  Js.  concurred. 
\    '    .    .  Postea  to  the  defendant.  .. 
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Tettator  de- 
Tbcd  his  estate 
called  H.  to 
his  daoghter, 
in  these  terms  s 
^H.  to  so  to 
my  daontcr 
cur. as fol-    ' 
lows :  in  case 
she  marries 
and  has  a  son, 
to  go  to  that 
son;  in  case 
she  has  more 
than  one 
daughter  at 
her  husband's 
or  her  death, 
and  no  son,  to 

80  to  the  eldest 
angbter;  but 
in  case  she  has 
bnt   one 
daughter,  or 
no  child  at 
that  time,  I 
desire  it  may 

S>  to  my  brok- 
er fr.  nr."— 

Held,  that 
C.  JIf .  took  an 
estote  in  tail 
male,  with  a 
reversion  in 
fee,  subject 
to  the  other 
estates  created 
by  the  will. 


CATHKRiY^ii   Mabtha    MbLlish  i).  WttUAJ/  liiet^ 
i^isH^  ^DWA^D  MellIsh^  and  Thomas  Mis^^i'u. 

X  BE  follo^ng  case  was  sent  by  the  Loril  "Chancellor,  for 
the  opinion  of  the  Judges  of  this  Court : — 

■\  ^John  Melthh,  the  testator  named  in  rtie  pl^diiwniW  this 
«aiiBe,  being  seuwd  to  him  and  his  faeib^in  .rce^«miple  of  a 
capital  flAessuage .  and  other  hereditaments  situate  in  the 
county  of  Hertford,  and  known  by  the  general  name  of 
Bbmrb,  subject  to  a  mortgage  for  •.termofi^&KS^Miade 
his  will,  which  was  duly  executed  by  him,  and  qfjfwMiUiXAe 
following  is  an  exact  copy  and  iautatM^  tethiinisfOfrib^QUMl 


"figtires  (that  is  lo  say)^ 
*'  Mar««.  Settlement 

Do. 


Hameb 


£\%50bC.P.  ' 
25,000  J.  M. 


37,500 
43,000 


,'i*»  duocn  ails 
'1   a¥ii»t  I 

80|50O  :  3iO  ei  eidT 

Catherine  MellUh  to  have  the  disposal  of  the  25/iii ;  in 
tiase  she  does  not  dispose  of  it,  I  inish  it  (o  ^l^ik  AJD')^ 
5/16     W.  M.  -'-^  ^o  viauoD 

5/16    E.M.  '  '•  •fKiix'n  JM 

8/16     T.M.  '       '    ''    in^cotq 

3/16  J.  a.  -        ^i^:^o^^^u 

The  mortgage  on  ttamets  to  be  p^  otf  as  sopu  as  WiSjSam 
Mellish  can  do  it,  without  prejudice  to  the  business.  "^ 

^  Hameb  to  go  to  my  daughter  Catherine  HfelUsh,  as  fol- 
lows ;  in  case  she  marries  and  has  a  son,  to  go  to  that  son ; 
in  case  she  has  more  than  one  daughter  at  her  hulblNUMfs  or 
her  death,  and  no  son,  to  go  to  the  eldest  daughter;  but  in 
case  she  has  but  one  daughter,  or  no  child  at  that  time,  1 
desire  it  may  go  to  my  brother  Williapn  Mdlitk. 


I  give  as  follows — 
♦C.  JIf.    £5000      (£3000 
fV.M'     10,000 


T. 


4.Q. 


.  7000 
5000 
5000 

.9Ct000 


•  ^500  J.  L.  Bonhoie. 
900  Desmtlaty. 
200  MoaeUt, 
^£40  Bentlty; 
Miss  S.  Salmon 
£200. 
50  J.  Botihot^ 
20  Macdonald.  ^ 
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daughter,  my  three  ponndi  of  the  three  tbon- 

f         V   .bnniwn,    add-    nj  MHulpoa«dalHftlwr,imQr 

..         'suter.  be  paid  to  my  daugbter, 

^'^'   •''     -  Immediately  on  my  *- 

.bi^iMcswiFfit^  to  rtcme  ^200  a  y'  from  Caiherint  MH- 
Jkh^ii^Tif  the  life  of  Mro.  PinfM\  a  year's  wages  to  all 
bngr  Jnoseiibld  servaota^  awl  likewise  to  Web$t€r\  and  I  de- 
sire moiiniing  may  be  given  to  all  my  senraota,  the  same  as 
af)^ril^  wife  C.  Jl.'s  death. 

I4eave  my  deai\  brothers  fV.  M.,  E.  M.,  and  T.  M.  my 
81^^'  b^^<!ators  and  guardians  of  my  child  Catherine  MelUsh, 
b^ing  Convinced  they  will  take  the  same  trouble  on  tbem, 
aQ^olq^ve  my  brother  William  Mellish  tny  sole  legatee. 
This  is  the  last  will  and  tastaiiient  of  John  Meltith. 
ni  ;m\<9  ^'^'-  JoAn  JI£r/KaA  of  tbie  pariah 

-^'ifid  fikw^  ffanaaar  Square,  and  of  Hamth^  in  tl^e^ 
county  of  Hertford,  Esquire.     In  witness  whereof  I  have 
sat  my  hand  to  the  other  side,  and  my  hand  and  seal  to  the 
present,  at  the  Magpjfe  Itm,  on  Houmiom  Heathy  this  fourth.  , 
day  of  Jlpril,  in  t)ie  year  of  our  lord  one  thousand  seven 
huf^di^  and  nlnety^eigbt. 
I  give  to  Mr.  fV.  C.  Chamber$,  one  thousand  pounds^  . , 

Sfa^d^nd  delivered  in 
,  the;  presence  of 

:     p.p. 


I 


^f^-'t:   y. 


8a#  .<  mtemsiimivmv  jBXHsisrMwaimuifiryu^ 

USS^  JheU$Mot^  dqUMted  tbia  life  On*  bih«|U|r/tWiMlM& 

^^^""9^^  Afril^  .I79d;.wilfamt  having  vBVid^d  ot:  sOtani  fliif  )«nd' 
^"^'''  ivil,  billing  the  said  CeHAmiie  Martha  Meliuhi^iiriifiiiUa 
wiU  called  (^imiicMelfifi,  the  plabtiff;  his  dtil^iiluldvadt 
heir  ft  Uv*  The  question  dirocied  for  dve^bpiiiiad  df  tlb 
Court  was»<^ivii9t  estate  and  interest  the  «8eid  GDrfAerni^JIfeA 
2M^  ibt  phfintiff,  takes  in  the  estate  called  HasaeU^j  f<  ^ino<^ 

it'll    ^  )•»     oll.IlT 

Fraf$n,  for  the  phuatiff.  Accordifig  to  dieiiviBaplte'bjr 
1»hWi  this  wiQ  IB  to  be  i^bnstnied,  andihe  wthMttiM'4keiKngi 
upon  it^  tlM  plaintifl;  Miss  MeOM^  Ukes  m  estdis  itfltt 
inale  in  Hamebp  with  a  reversion  in  fee,  snbjeot  to  dU  odw< 
estates  created  bytftewill.  This  eonstnictiofli  it^i^^ 
dbi^o«s»  win effectnally  ansirer the gwwd  kuMkM^^ 
Usslatorf  and  the  Court  mutt  gbeervey  that  emr  ttherileoirik 
stmctionr  mii^t  place  this  property  aa  a»Knt  lefeiunpujiBMHi 
centmyto  his  intenlioii*  It  is  t  imposiihfa  /petite  ih<ut  fteti 
his  only  daughter  is  the  6r9t  dyect  6f  his  badb^Pdedfii^ 
OOBlteslpIatinghe^ taaxmigc^^  he tMitempl^les  thcribivlbftf  m 
Boni  but  in  doing  SG^  he  does  nel  use  dihwqprd.<faQli^jnr 
meaidog  any  particular  iiidifidnal^  betoaes  it  mlmJ^mmBi$ 
eoUeelmnpB,  importing  allthe  nude  Ikie.  Any^thftexAffitinoe 
tion  would  produee  the  greatest  abawdityii  iSM^imsMdlkk 
takes  only  attestfrteforiife^  and  she'htfbutonevdbnalitaaiH 
"rami  dai^htors,  aed.  doting  her  llfe^t  heK:solt>difas()JSuBi|^ 
son^  the  laltas. woi|ld  ibe  esccluded  by  a  diug^tv;;  fodri^lhb 
hdMriiance»be  suspended  till  her  deadly  aodircodhiton^  «ad| 
etilhat  tams^  tk  weuld  iollow  that  if  >  die  had  lefif>^'g^tti|lBn 
^'tto  son,  the  gmndson  could  not  tak^  buttle  paii^ti^ 
wouU  go  to  the  eldest  daughter,  if  mare^tfaaiii9Be!itIand:ii| 
|!ase  ahe  hud  more  than  ^ne  dai^hter  at  her  husbaildiSa  oi  jles 
pwnifeatht  nd  no  son,  the  estate  would.  g(v to  tfae^eldeat 
^Blighter,  an  exclusion  of  agrandson^'iand  in^ashsbiched 
|>iit  oe^  dai^hter  and  no  son  at  that  pwfiidi  vtbd^eitate 
would  go  to  fVUIiam MellUh  the  unclew  Now.lhQCIowt 
cannot  impute  such  an  intcsition  to  the  testatof^i.upioiajhiijr 
are  compelled  so  to  do  by  the  very  terms  of  t|ie  wil|.    It  i^ 
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«u[|ety.of  )mc8^  that  if  a  man  gives  to  ^ttmtlMr  ^n  etti^. 
ftuKfa^  >Mlb  vemaiB(}fir  to  Jhia  aoD  oyr  5om»  iiokaffitcAalbe' 
«li0vn^i  that  the  son  is  to  take  eo  noftiine  ea  pttrcbaaar;.  the 
ndb  o£  lawoQ  favor  of  the  intention  of  the  deviaoTj  retiunva 
that^tlwwwii  ''aon'^or  ''sons"  shall  be  constraed  as  a 
Aomen  a^Ueotnum,  end  descriptive  of  the  whole  class. lof 
male  descendants^  and  thereby  give  to  the  devisee  an  estate 
ofdieyiiilanf  f  m  tail  male.  The  real  difficnltj  ii)  lUa  case 
i^iitojdtefe6rmioe.pfeciaely  what  estate  the  testator's  d^gfaier. 
tlllMft.  it  oenoot  be  contended  that  she  takes  ao  e^fiate  tp- 
iiM?oQ«r,.de«ig|tter  might  take  as  purchaser^  ffom  the  per . 
9^ymk!i^  the  Iwvms^  of  the  will,  because  the  gemnl. 
«ifii0ipiiriliilko0t  ai)low.tbe  parent  to  take  an  estate  in  taiL 
fiamelek^.uF^am  the  »cepe  of  the  gift^however^sqns.'ttd; 
i^fitm  tri|pifltq4eaoendante»  being  males  descended  feeoi  maka^ 
HB^blakejtlirough;  the.  medium  of  being  betrs  .and  descend*; 
WBAiydiQ^fk&nu  MdiUh,  the  parent.  Bat  what  ^SBcuhrf 
m  idicteiin  mying  Uttat  the  daug^iter  of  CtUheriae  MeUuk 
mny'tPks'tu^^pnrcbaser^  akhough  the  sons  take  by  descent 
tkDBHghvtIm  mediam  «f  their  parent?  The  case  of  fVi^ 
iF;)ijLdgdb(i^>shew4  that  Ihere  would  be  no  diflkalty  hs 
jUUdnaj^ttbat  prpposition.  In  that  case  there  was  a  d»« 
vitel^filortdt^  *andinftep  his  death  to  his  first  and  other  sons| 
aq^anudifiQdt  of  issue  male,  then  unto  has  eldest  and  other 
ddet^thrs^  ^ml  tatfieir  heirs  OMle  for  ever,"  and  it  was  held» 
ihat  4^^t06k  an  estate  m  tail  male.  [Bayley^  J.  Im  that 
auri)'ftti|)ie  daughters  mast  have  taken  as  purchaserSi  -and 
4lei^^Di^  iAat  CMC  iv  not  an  authority  for  you,  as  it  shews 
tUt>>alth«9gk< the  word  '^  sonf  might  give  the  d^iseena 
esUike  in'  tnl  male,  yet  the  word  **  daughter"  rnigltt  be  osed 
ln>klsivntfd  ;#(  purdwse.]  la  WKarion  v.  Graham  {b),  the 
tadaktf  detssed  all  his  estates,  as  well  real  as  personi^  lb 
Usttephew  Anthony  Wharton^  and  to  his  sotis  in  tail  mtfle  \ 
Altd  ibr  want  of  such  issue  male,  to  his  brother  C^p!(sirt  \Mm, 
f¥inri6mi  end  to  his  sons  in  tail  male,  and  in  fsMtlr^  tM  «utk^ 

(n)  Id  VcL  564.  (6)  2  Sir  W.  Bl.  1084. 
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tMf^^ci^ellfe  estate  wa^  gherr  ^  to  ttile  96h8^^>¥)faidh  tiwiMtiff 
meah  tff/  tM  m^ns ;  liere  but  one  son  trnly  i#  n^Mf^ilidCf  itfrf 
C3bit4A>ii  T.  Grtiven  (aj,  the  devise  was  '*tdintef»i«^<9/Safii[M 
ddfi^in^  hik  natardl  Kfe,  whb  remainder  td  Ibe  fiftf ^MH  IsIMMS^'^ 
body  ^r  the  nftid  T^om^^  in  tailmale,  kH?ffill^B^g6ttM$«( 
8ci^iTftlJy»*nd  successively  ;*•  witbont  saying  •Vty'lBfe^iWjftia?® 
tMrd;'  f6irtth,  and  other  sons  m  tail  male/  bdt  to  ^Hlklim^ 
aohik  tail  malef  so  that  these- latter 'worfs^it'^t^W* 
arH  ai(i^)lrc4b(e  f*  and  for  want  of  «uch  la^fill hMe^W^^/P 
his'  seih  \nhmas' Chariton,  and  Us  son  James -CkarlUiff,^  ditw 
the  'testatoi'  devised  the  estate  to  bis  daughtMy4iiia^^dMl<* 
diSMren,  iih^e  arid  sltsre  ^ki^^  t<)'^b(i  K»a'''^tflP«fa«id  mi^ 
their  heirs  for  ever/  ta  tenants  ih'^ebthmloU^'^^Adtf  Mt  ^ 
jbhit-tenants:''' '  Upon  itte  cdtisfmefio^  df  ^U  "^vtsi^lKb 
lidrd  Chancellor  held  ^i  Tibtmu  eMrtt&k^mA^^^i^^ 
taiirand  this  Court  was  df  1^  iato  b^itfM  Mt^ 
^t  by  his  Lordship*    and  )n 'fte  CJ^rtf  W  ^lK8ifi^aiafl 
last    year,   that  Court  caihe  to  Ai^'^^iUiM^  ^f^HMH^ 
upon  the  authdrity  of  B^biMifn  y:  tMkit^{9fi^^^^af» 
Ity,  J.   tn  CAiffl^oii  V.  Cromi^/ though  (htm  -1^  JlAf^W? 
ifords  ^  to  Aef  second,   third,  fourth;  md'^Sf^ilka^'ft^ 
tail  niale,""  yet   die  words  ^  severally  atkd    ^(^^HMi3)|^ 
wotdd^  sufficiently  point  out  the  real  mode  in'lVliiai^ 
liiale  Tfaie  wofM  take.]     Exacdy  so.    Thisi%  »/ Afeiisi^i^ 
fhj^  decision  of  three  Courts,  that  tti  that  cSb,  <^S%Mfii 
Charlton  ioofc  an   estate  in  tail  mafe,   and  kk'  hist^^Md 
rij^bt;  and  the  decree  in  ^11  these  deoisienswid'4»|;idliirii 
ptiitiha^.     Now  there  is  another  cUiaa  of  .«ases  4SS^ 

..(^  SaibHli  hy  Uie  learned  coansel  to  have  betn  de«i4f(t'bi  $^i#»flVB^ 

ISth />ecfm&er,  1811|  and  since  then  to  have  been  before  this  Cpnrt^ 

and  befotc  tlie  Court  of  Exchequer,  ni  Ttinityy  lasS;  hot  tbt^iiiie  % 

HotscAriyonedt.  i.c      x  i: 

C6)  1  Burr*  38. 


^^V^^  tO'iiliefr.^O0>)JBiOitgage^  '&ei:MdLKaw<iyrfe<|tiA£rtii<)8MlBJMi 
MftLMi  ^^^  eflpecUd^ im  %:mil)y  that  tbe-  Jiartiesi (if*;jtbe34«tiidbCi 
Umm$k  i„|^  nijt  beoii  ^mtde)  hid  paver  to  iki)  thai  vfaAtiiiiipftw 
Ufcitedy  which  ^is  the  teisoii  that  he  resteim  ^diiQlnpiqiA 
ifihis '80118  flhodd  have  hot  m  eilite  SowihS&^ib)l  sAu. 
cbmat  (if  restrain^  that  if  they  sbcwid. alien,  tei  oA^igdlte 
amt  heir  riioold«Bter,  &c«  nvould  beidle.«Mi(ri&iiod^«SBed) 
Thqs)  the  ifrord  '^ebos/  as  to  whom-  tbe<«8lafeBi:M»  ^Afk 
staled  at  being  agifk,  waa  conttrued  ]i»dntiiriIboolb|i|nretf^ 
3i  indndiog  all  the  male  issne  of /IBUttmi' t^iAatdtaiaqb 
Um- Heart  cate  ia  support  of  this  pro^oeitidi/iikffj^Uo^ 
£e«t»(c),  whicby  however,  is  rather  the  cade  iio&iaal>  eittid 
tafl.  by  iBBplication^  but  it  shews  the  «onsts«0tioUoa(#  ebv 
put  upon  the  word  "  sons/'  Thcse^  /jRisftoHttf^dftm 
nsed  to  his  wife  Elixaheik,  all  hiB  kods/lcc*  apt  <:acttled}i» 
jotnture,  generally;-  and  Aen  loUowad  these  rwenk^o^fyfcib 
ahaU  happen  that  my  said  miife  ^zttbetk,  shall  ifivsido  mm 
nor  daughter  by  me  begotten  on  tfie  body  ofv^t^  snft^toa 
bifk^  and  for  want  of  each  issue^  then  thaj.sai^pnhaisia 
tonetum  to  my  brother  John  tVyU,  aidtf^^halldbci^^lhcls 
Uffbagf  and  his  heirs  for  ever,  only  paying^i^tQ^.lhnbiiyvdidD 
Ci(.B.)the  sum  of  150/.  within  oneyeai*  afiteililh#tic0»Mi 
of  the  BBid  Elizabeth:'  In  that  case  A^  #Ms  eMte&iiA 
and ''daughter/'  are  in  the  singubir  numbeii^  laifc^fibiipckhil 
uae  of  diose  words,  the  Court  held^  that  dir4ti€p<.4lecalnii> 
tenant  in  tail,  and  the  reason  given  by  Lord  BarduffU^Sap 
that  opinion  was,  that  ''the  testator  intended  tot  mite  ten 
absdlnte  dispontion  of  his  whole  estate,  and  not  sdr^nanyt 
part  to  descend  as  undbposed  of  in  case  of  any  «Mitiogadhyi|| 
and  as  he  intended  a  disposition  of  the  wfaote  by  hti  ^ffij' 
die  objection  diat  the  grandchildren  by  Ais^^nsMidtittft^ 
are  liable  to  be  excluded,  is  a  veff  stronjt  argiMeiil^  mtt^' 
8trtttt%  thb  an  estate  tail,  and  the  inclifllitioil  ol^^tK^)do(# 
to  avoid  this  absurdity,  has  been  the  princt^at''i^dJ^ofi«r' 
contftruiag  the  words  in  the  singular  number,  dtid  whiA^^- 
(a)  Bridgm.  i$7.  (6)  Cro.  Car,  185.  (0  iAtk.  432. 


pHpiiljitl^acripti»tn»f  paitimbtf'  fieraoiis  oily^  in  «  odAoctiM        1M9L 
MitalPydu  iqIcldUDg  the  cfajtariyiHts  of  the  finttakm.^  { Vhiil      ^^^ 
!•  JbttmMil«giften  ki;aU  ones^ol  ibis  deaeriptioii.   Hhe  iie«^     ff(^^<<* 

tqranlytD^.Bifbr  life»  aad  no  longer,  and  after .]»de^ 
cette  '^  l#  ntch  foa  as  he  shoold  baire  lawfully  to  be  begotted^ 
taliingi  ife  name  -of  itoUnioiri  and  in  default  of  such  mm,- 
tbeoila  Ibettettalor^s  ooosm  and  heirs  for  ever  ;^  and  'it  laaen 
hfiA^  ia'thfif  King's  Bendi  and  in  the  House  of  Lonb^  iqxia 
llfi^appatenf  inCtBtioa  of  the  testator  to  confer  tfie  4smB 
iipobthfr  fiimily  of  ^'  fint  devisee,  that  his  male  deseendantv 
shotald  •idle  Aroagh  faun  as  tenant  in  taiL  The  House  if 
liHSia  dadded  that  die  wofd  ^  son,^  lawfuDy  to  be  begotten; 
intar  aicoUeodve  term,  and  included  all  die  descendants  in  diei 
anile  JEUke  Ifrdna  die  origin!  devisee.  Hiese  are  the  matesii^ 
antfioktties  upon  which  aeliance  may  be  placed  in  support  of 
Ae%^pteilion  -eoateaded  Cor.  It  may  dierefere  be  taken, 
mua  okar^pr^iidsitkm^  l8#,  that  Aoi^h  there  aresv6vds 
jiti^'detiae  bf*i4iich  a  party  may  take  an  estate  tail  in  ie>»' 
maindsrrby 'hnplioatiouy  yet,  the  vord  ''son''  is  to  be  cobw' 
fflnled''Ati>a  Woild  of  limitation,  and  descriptive  of  a  dass' 
QjS(lndifidual8,..andiacliidiiig  aH  die  male  descendants  of  ihe- 
psmmst io.  rarhem  the  gift  is  originally  made.  [Bayleyf  J« 
Itn^Mte  »k  JCisf^  {h)j  I  Mievd  Lord  ThntlikD  aays,  that 
heliiadfjbQked  ifaconi^  fafty  or  fifty  cases,  and  states  as  a 
diatiootloiij-thatif  the  wold  **wtm**  be  somen  cdlectivittDv 
flM^laUng  ill  (be  whde  class,  it  is  a  word  of  lindtatien,  and 
not  gjweidiof  pttfffihase,  but  that  if  tbe  estate  be  %vntt 
Ifrrone.dadivhkial  only,  it  is  to  be  construed  as  awmd  of 
purahase^  laad  not  taking  in  the  whole  class.]  Herey  tha^ 
WDfd  ^#01^^  is  obviously  a  word  of  limitation,  and  hriafpi 
HfM  ic^W  wilbia  Ihe  nile  laid  down  in  Stmdajf'n  and  tbeolM^ 
casaan^fefnodlo*  Vpoo  these  anthorities,  it  is  «ubimt|ei|», 
|b|t  ifkiiMidliA  takes  an  estate  in  tail  male,  for  <Qlh6r«isfi 
t|iegift  would  be  jo  parrowed  as  to  produce  such:  iacomre^ 
pi^Kaa,  as  tbe  Court  would  bo  most  wizious  to  avoid,. tf  it 

(a)  IrBorr.  38.  (})  t  Bro.  C.  C.  219. 


,IM^eH¥l*     ^,if  ^bc^sl^Hild  (#e  leayipig  M^r  a.BmpdMif.  rt»tfgniidwn 

jvqmU-  |»0  eivJiided  by  a  daughter^     Sftippttl^  (A^ffl  ilMM 

.«wmi9 Difile.de^ccndaoU  as gnodBOM, «fi|» of  tiiraitwid 

tfili^r^^>4«D.lbiiab9iirdil;  MKNiW  foUow;  IhalitblfiigMrii* 

fOQA/woiiId  be  e^cbided  by  a  d|iught«r>  so  ibut^  -^hiim^^ 

H«qttld.4i|ee  in  exclusioo  of  a  male  de^condad  fto^iAiVilf^ 

wHAJfiilUm  M€ili9k,  tbe  unde,  mig^t  te|»,  iboiic^.Aofe 

taatafiaadaoo  a(  tbe  tdeatb  of  tdina  ifdM,  h^Qsi9m\mi> 

^^mm/'  WW  iivaig  when  ihal  ev«t  Apofc  plus^  .iHl>».iiii 

wfffuid',k9  contrai?  la  the  ob^iovA  aateiAioQiirC  ihfi  lie4Mir# 

which  dearly  wftf».  ibat  if  there  «WU  b^  ^  >w4eidiMW^ 

4>f^bU  dajugjitei^  b^  and  bi^  male  degceadnnu^ihymtd  JWlrjufci 

Mchtfioa  of  9  4iMigbt^»  ai^d  ^tWiHim  JfiMidbofU 

Dot  Iak9  to  ibe  ^oM^luaion  of  ,a  ^sopv  ffnmdaoiiu  t^smiiam^m 

feiDote^ale  descendant  of  hU iwep^ qiit»tbi»»TqlmipDilif 

Ikp  ^deslf  <\f  two  or  more  ffa^ght0r|^  H  ihmit  ,ehenlA»iiie 

.{Mselbav  ^oe,'Andlbf,xna|edea€eud9B^ifl|K)i^^^  Qp 

|b0i#  j;roiuub  Ihe  plaMff  ib  ^tiiM  P9  4^«l#i§lH!te  iinilK 

4^or;M  teaaot  in  t«i(. .  .       .   .  '    r    ,  \  ,ijAA  bnn^laO 

\  *^   H  • '  •      ,     '     •.  ..I  ?.  ;:  >».ii  boB  sdrnBin 

V  X4VHiei^  contti.    It  is  not  aMiwaiy  1^  tbo^ilMPMilH 

»liQ%qf  this  iviU,  for  tbe  Court  to dedde^vAi*  Afi^aafe^ 

|alM^«ither  an  e$Ne.fbr  life»  or  jiniislala«taill    fawiikigifc> 

lb«i  fnine  of  the  will,  the  €09sUti(:lion  jal^ht^  fiq)^ 

ma^  99*  ¥pm  it  18,  aiher  that  a  fee  AmfmM,  Mma 

,4eaifiod  to  her  by  the  will^  defe«Mb)e,  jn;4«m  imMh  vlO» 

gfy^l  i^  b^  imiirniige»  and  the  bii^  of  aiHHiy  tlhow^  VIMID 

ifMo^Mv:;  the.«eoo«d,  bei  bamg  moN^^hmiPlt  jNttAMr^ 

-mdoW  lon^;  IPrVhidi^  eveqt>th»  ^dflyt  riii^itfffliymjtqblito; 

^  ,t^fi(fi^  4ier  haviK  no  cbOd^M^MnMrf^lgsMtba 

,WW»^VW W  «P  to  ^t/l»m  iirW£fi^,Aieiitf>si9tf^ff« 

^;ni|8e,P4«1Bze<Hi)oiy  dsviafs^.  vMd>niir<i.t%t9|^(9p<e^^Mw> 

jb^^iMkff  ^ppU^aUe  tp  f  ucb^  devi^eiSi  /|k>  jtfa#t,  Vf{i^U§f§{^lii/t 

might  be  CQtijIed  to  tl|e  e^Ute  in  fee*,    It^^  ^^  j^HWit  to  be 


4>jaai*ftiHf<B«€Al)l»iyfi  Mas*?  <*  if"***? C^Aft- flW  Witt     2^^ 

>^Med;^tiMd  llM  IM  subiequMit  estates  are  exeMt<H^  (lMtMft> 
'dMif'iflieiilie^  of  tboe^  tases/.the  feeMJllte  tb«fl^«»titiib 
4i0Mt||iid^lipD«i  ber  until  MNne  one  of  ihe  contM^eu^lealibii^ 
^|M||'4l^dhllllg  to  the  niles  of.Gonstraetite  «ppUeiAbrtt> 
.tt^isbftr^^^  eaaefl(a).  But  the  questioii  ia,  vHieAOr^'UptlU 
faAidgatAe^erms  ift  the  will,  the  testator  Ina  gWetfter 

«  pMmc^  estate,  diiferetit;  from  the  fte  whkh^has  'deSoMNl^ 
^  Co>  ti6r«  widi  opatingeBt  remaiiidersi  or  \rfieAef  the  Jinfiti^ 
.tatoiso  Ihe  son^  eldest  davghter,  if  there  are  mOrettfiamiMire^ 
insA'WMumMeUiih,  are  eiecotory  devises  in  defeasdiiee«f 
<Ae4Me-eiaflf4e,  which  has  come  to  her  either  by  deseefltW 
Mb^tlhe deViU;  Lookiog totlie general »t^l of  theCestater 
^laeioo^ted  firom  the  language  of  bis  viilj  ibe  kttsr  Seems 
tAo^^itmkt'  tOttUsleDl  interpretation.    tWberever:be''mefitiOfiB 

A&itfisde,  be  is  manifestly  d^aKng 'with  the  ^holefee,  wMi 
-tik  inteiitiofl  of  transmittmg  the  Mrhole,  witboet  any  Ifailila* 
ifiMf  ^!E%le  words  he  uses  are  <'Hame&  to  goto  mydangbcer 

CaiherineMdiishi"  and  then  i^in  he  says,  '^  in  «ase  fAe 

marries  and  has  a  son,  to  go  to  that  son/'  and  then  in  the 
»diirti«NiOflgeoof,  the  saaM^  language  is  used/ evidently  shew- 
4i$  MkaT'le  "imttiiis  to  devise  the  whole,  and  not  a  pa»t  ief 
^4i9<«ifliit0l  By  the  use  Aerefore  of  the  words  **  Hamek^^ 
igl^'i6  my  daughter/'  he  evidently  meant  to  passlftie  wbdie 
««f  bis  estate,  imd  not  to  divide  die  fce^imple  into  paflU 

differ  estates  and  remainders.  Hie  words  '^  tago,?  ^sed*%n 
'tm^  tie^erri  aostances,  imply  that  the  whole  is  ^  to' ^ hi 

Ikaillitoe  ef  ^raasmiesion  wbicb  is  pointed^  ouW  ^  If  <nfy dd^t 
'<^tild  %e  entertaiBed'of  this,' the  drciimstance  of  tbelii- 

tirtor  bAving  itooledi^ly  afterwards  ^Kr^btedtfae  fivfment<%y 

Iris  dlnghter  of  an  annuity  of  20O/.  a-jear  to  MrAi^Ptlif^M, 
(•tfiews  that  such  must  have  been- bis  intention.    NoW/tbc^ 

k  a  "Class  6f  dues,  which  rfiew  that  where  an  allnAirfis 
-  (s)  See  Fearae  oo'  Contingent  RenaUnder^,  '%&U   ' 
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1828;       cha^eSi  iipdti  tf  penoii  taking  dn  estate,  die  law  coimSbra  H 
^^^v^,     a  detise  of  rilb  ^^c,  in  order  to  prevent  the  devisee  ^o«n! 
"*i"*f.    being  damnified,  which  might  be  the  cate  if  tW  pwrh  to^^^ 
Iltsmur.'    for  life  only.     For  thb  JndrM  v.  iSottf /louie  (a)/ X^  ▼. 
WUhmii),  Com.  Dig.  6t.Dm$e^  (N.4.%  are  anUipritteik' 
The  circomstsnce  also  of  his  ^Brectmg  his  brother  to  paj  oC 
the  mortgage  on  Jffameb  **  as  soon  as  he  can  do  it,  ^^^"^ 
lln^Udice  to  thebnsmess/'  is  also  in  fortherlmce  of  dkls  eoii-\ 
struction.    Had  he  merely  gtveti  the  estate  of  Hame& 'tly. 
name.  Chat  woald  have  carried  the  fee,  as  much  as'ifib^'fiaS 
said,  *  all  my  mtereat  m  Hameh**    If,  therefore^' it  c^^^ 
ahewi^  that  by  the  word  ^'  Hameh,*'  he  meant  his  ^^ota^ 
interest  m  dnt  estate,  then  the  whole  interest  ^ould 'have 
passed  as  much  as  though  he  had  used  those  very  temis.'^ 
The  testator  thought  that  he  was  dealbg  with  the  fee-amiDle 
when  he  says  'f  Hameb  to  go*  to  toy  daughter,  as  folfom,* 
and  meant  to  give  her  the  inh^tatfCie,  '  Undoubtedly^  "^Kere. 
it  is  left  as  matter  of  doiibt,  whether  the  devise  shall  bpeilite 
as  a  contingent  reinamder,  or  an  executoiy  deviise,  Ae'rnle 
upon  which  the  Ck>urt  acts,  isr  to  construe  it  in  favor  of  ^e^ 
former,  and  not  of- the  latter.    But  in  this  case  fiie  Uourt 
are  not  left  to  chnse  between  those  two,  but  t^ey  are  fb 
determine  wheth^ir  they  will  imply  particular  est^^W^mftr 
purpose  of  supportmg  diese  contingent  remt^ndenr,  the 
effect  of  winds  wodd  enable  Miss  MellUk  to  cte(f|a|  me 
testators   geneml   intention.     No    case    can  he'toQiSt 
which  vdli    aanction    soch  a   deeision.'    The  reasoniiib'! 
cMststiction  of  ibe  will  is,  either  diat  the  estate  dfeiicen9c^^ 
t0  Miss  MiOM,  or  it  was  devised  to  her  by  ii^^jSitl' 
deftasiUe.on  the  hisppening  of  any  of  the  three  Penis'; 
9ibnlioiied  b  the  will.    Hie  first  of  those  events  ''^i^  in ' 
caae  she  many  and  have  a  son.''   This  does  iidtini|k>rt  that^ 
thfe  estate  is  given-  tober  for  life  only,  which  woutf  have'' 
been  done  in  terms  if  Aat  had  been  die  testator's  intention^ 
Thiso*  cbviona  upon  comparing  the  devise  lo  the  son  and' 
to  the  ddest  dao^ter  respectively.    The  daughter  1s'  6nTy 

(a)  5  T.  R.  S9j;«  (6)  Sir  T.  Jones,  107. 


to  teto  at\he  dc^h  of  .h?r  niqtb^  o^  Jjfpf;  fet^,,  vljWH*  AW^f 
tte^'spn  is  to  takp  iminedia(dy«  \t^  nqt  bf ng  .f)^«^^  ^tllf t  V^^^ 
Ke  should  be  laying  at  the.  hme  of  Nr  deatb*  It  i«.  «J|»f  ept .  ^^^^ 
from  ^e  !^ifl^  tb^t  tbe  ,teatato(  did  not  jsutan  t^  (ureCfir  tbf$ 
{en^le1ioe7 becauae  from  the pecumar;  pWyviatpoflMclor 
a^daaghtef  he  thought  be  had  gi^^B  enough  to  ini|irttaij»<i 
female ;  lor  he  aays,  *^  in  case  she  has  but  one  daughter^  Qf 
no  chil4  'ait  the  time  of  her  deaths  I  desire  it  maj  go  to.  my 
brother  WiUifim  MelUshJ'  No  argument  can  bed^dtia^ 
fron^  ^.supposed  unreasonabieness  of  the  testator's  preliMK 
rin^  his  brother  to  his  own  immediate  issne,  becanse  k 
wouid  npVbe  more  unreasonable  for  him  to  preUx  hi^bror 
therjqfajs  grand-daugbteTi  than  to.prefer  a  gr^ndyoii  fp^ 
graiid-^augfater.  The  testator  was  evidently  lopkiog  foiv^^d 
to'^^^lliy  f&unding  of  his  family;  and  was  Uierelqpe  desif:Q^a' 
ojl[  bavMig  a  male  relation  to  succeed  him«  Tl^s  is  a  s^ti^ 
factory  solution  of  the  circumstance  whjhe.put9  by  bia 
dEiughter^and  grand-daughter,. m  .fa?or  of  a  son;  and  it.  is 
furtheir (pxplai  by  the  fact  of  his  havingmacte  a  pecuniary 
p1-ovision  otJ^flOOl.  for  one  dau^t^y  in  oue  ther^  abQuld. 
be  btUoije/  This  shetwa  that  throughout,  he  is  conte^pUiV* 
ing  a  male  sqccessor  to  the  estate. .  If  not»  why  is.  sucb 
ample  4)ec|iniary  provision  mad^in  the  out  S0t  fprMifi 
J^eZ^^  Mias  MelHsh  should  marry  e^ly,  i^id., 

tEen  liVerto  tJie  age  of  eighty,  and  she  has  a  grandson*  wlv  . 
sE^ouIft'^tlie  i^randson  wait  tiU  he  attained  the  age  pf  iffs^iff  . 
sixJty^  Wfore  he^^ould  Uke,  and  not  take  immediately,  wJnt^l 
his  motfiec  has  such  ample  provision  ?   [J3«y/^  J*  SuffQ^i^. 
8^^ had  i^sooi  and  that  son  died  without  issue»  «|iid>ltfieii.> 
sfi^^d  another  son,  what  would  be  the  resukri    If:#ha{ 
had  a  san^  and  that  son  took  a  vested  interest  jo  the  if%jan4..^ 
then  died,  leaving  no  children,  the  brodier  of  thafe  s^ 
would  b«  his  heir.    [BayIejf,J.  But  suppose  the  fimt.soix 
lived  only  two  days,  and  then  she  had  a.  8ecopd^l9a%  be 
would  not  take  his  title  from  the  first,  but  wovddr  &  appr«»-' 
bend,  take  as  ptirchaser.]    That  is  a  possible  poutbgenqr; 


416  t^kJtBB  MM  "MDB  tSU»'n 

JbttlkisMCMeUkdytohaiveMMiralio  ibetalliftoisMd 
XM  only  be  coosideredl  as  a  very  bios  ouHpewiiil     BAq^* 
Ay,  J*.  It  18  not  m  very  eitnmigMt<Nie«]    It  k  enimA  tint 
the  teaWoMnM  desiliNM  of  having  a  mak  aalalMAaoMo- 
ceed  \am,  by  the  manner  in  which  he  prandad  for  hk 
•daughter  and  giiod-daiq;htef,  if  there  ahoaid  be  hot  «ae; 
for  he  says,  '<  if  there  be  only  one  gnaid*dai]|^ter,  abe« 
k  to  go  over  to  hk  hrodier.    [Bayley,  J.  YtMir 
wooU  go  to  thk,  diat  if  Miss  MdUih  had  tea> 
and  epich  had  children,  and  the  mothers  of  thoae 
4ied  before  MisB  MdUsh,  dieir  children  weuM  taiaa  i 
If  she  has  more  dian  one  dang^ter  at  her 
-own  death,  then  it  is  to  go  to  the  eldest 
ehe  has  nooe,  it  k  to  go  to  the  testator^  brcrther. 
t^ion  of  dM  testator  is  to  be  .rqpuded,  aadia 
effectuate  diat,  die  Court  wiH  look  to  thei 
be  has  framed  hk  will.    The  most 
k  that  now  contended  for.    In  case  them  shaH  ba  i 
oaedaa^ter,  the  odiers  will  lake  the  pannaal  f^nfnyj 
but  it  is  obm>os,  from  the  acope.of  tl^  w91,  that  iha  nal 
-estate  was  not  to  be  divided,  or  fcitleiad  awgr,  faal  la  ga  la 
a  son;  if  no  son,  to  tbe  eldest  daugMati  aadif  ttm^  ia 
BO  person  to.  aaswer  Ihat^deaeriptieai,  tbea  la  hbl 
[Beylsjf,  J.  Then  suppose  the  eldest  of  thpee 
CatAmae  JfettiA  dks  in  the  life-time  of  I 
children ;  and  the  second  daugbttr  dies  m  iha  1 
husband,  leavmg  children;  and  that  at  the  deadi  nKTafiiAr 
MelUsh  there  are  two  daughters  living,  who  would  take  iba 
ealatej}  Thewonkof  diewiUam,  '<in  oae  aha  hMlaoie 
Aaa  one  daughter  at  her  husband's  or  her  daatb^  aailalaaaay 
iraaKlikio«o  to  die  eldest  daiighter.    [Hohojfi^J^V$km 
gou  cm  make  oat  dait  die  fee  was  intended  to  bapasa  lo 
.Xkiimne  i^iUth,  I  coao^  duut  tbe  tesMor  awaat  Ike 
.ast^  to  go  by  descent,  because  ha  gkas  hm  lk^  wliala 
estate^  as  appears  by  the  calcuktioB  m  figasas  d  dia'tsiaa 
of/famsjf.]    The  lee  eidier  goes  lo  bar  by  desaatt^  ar  iks 
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tikes.  itHk^  iwrchase^  mid  it  is  ithmatenal  for  Am  pwfme 
of  the  fffeaeat.aygunient,  through  which  medium  she  tdkefl 
,  iU  Him  cases  cited  oo.tbe  other  side,  with  •  view  of  shewing 
(bit.ihis.is  SB  estate  tail,  are  clearly  distiuguishatile  from     Mit-uMi. 
,  this.  In  Wiite  v*  Leigk,  the  words  wese  ''  in  default  of  such 
,  m^e"  whkh  are  not  to  be  found  here,    So  in  fVharion  V. 
.  CriBtiam  there  wefe  the  words  *'  for  want  of  such  issue  ;'* 
;and  in  ChofHoth  v.  Craven  there  were  the  words  "  sc- 
.wamUjr  and  suooessively/'   which  render  that  case,  wholly 
..•imqpiilicaUe  to  this.      The  case  cited  to  shmv  that  the 
I  ^  son'*  IB  the  angular  number,  is  a  word  of  limitation, 
^ttotrbear  out  the  proposition  contended  for.    In  Son'- 
^dtf^h  case  t|wre  was  a  designation  of  the  person  who  was 
'  dm  lake.    Bot  in  Lovelace  v*  Lovelace  (a)  it  was  held,  that 
m  detM  to  L  I>«  and  vlo  bis  eldest  issue  male,  he  having 
/jia'aoaat4hat  tine,  gave  an  estate  for  life  only,  and  not  an 
jt^alo  taii^  hoi  that  a  devise  to  one  of  his  issue  male,  is  an 
i^illalB'  taiU '  (!A^%,' J»  It  is  said  in  Robinion,  on  Gavel- 
i  l^iadi  f%  S9V  diat  th^.  lancb  in  that  case  were  gavelkind. 
f^Tbe^'if  ?ltflyiwere,  it  waf  the  same  thing  as  saying,  *^J[* 
«^h|||  •MBLi^ifo^M^  bnlfi  and  ihen  the  eldest  son."]    It  is 
t^^mm^  ler^/the  /tsJrtjfJarit  to  shew  that  the  oases  cited  on  the 
.  44m*J»ldi(  do  noti  sMpfOf^  the.  con^Qotion  for  which  they 
"jmwi^fUl^i  13ie,geheraliii(entate  of  «^  testetot  will  he  better 
^lirfe^  Jty/ntcoMmurj^viBsteuction ;  and .  therefore  wlMther 
JMQss  MeUM^  Mke  by  desoent  or  by  the  devise,  William 
jtfaiisftt^ill  hg,  beneficially  iater^ted>> 

Pumlom  b  reply*    Since  this  will  has  been  the  sul^t  of 
^ffUMiaUeaaliQn^  it  has  never  oocnrred  to  any  professional  lKM)y, 
f'^o  iiilagiiiie.that  the  fee  passed  by  executory  deivise.  The  doc- 
trine lha^  the  heir  at  law  cannot  be  disinherited  without  ex- 
Ireas  svorde  far  dat  purpose,  was  never  more  applicable  than 
iftflhe  present  case^  and  ahews  the  infirmity  of  the  argument 
•lOb  th#-otlier  side*    Nothing  can  arise  from  the  chvumstance 
*«f  Ih^  mnrtysgis  being  to  be  paid  off,  because  WilUam  Mel- 

<a)  Cro.  ElU.  40, 
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18S8.  '<4»  as  residoaiy  l^tee  and  eieentor,  is  f^ip^<;^4Q  psj  ^^ 
^''^'>^  off,  aDd  he  18  not  to  do  so  ontfl  there  are  ftmds  iufl;R:i^t  for 
HuxiiB  ^^  puipoee,  '« withoat  pi^udice  to  the  baaiQCss/'  Tim 
ai  to  die  annuitj  to  Mra.  PinfM,  it  is  a  mif ti^e  to  sup^ 
'  pose  ^t  that  is  a  charge  on  the  real  estate. .  |t  is  true  tM 
she  is  to  receive  it  from  Miss  Mdlhh,  but  it  is  oply  a  chaqp 
on  the  personal  property.  When  an  annuity  is  given  by  a 
testator,  it  is  merely  a  gift  of  personal  property,  unless 
there  are  words  to  shew  that  it  is  intended  to  be  chaiged 
on  the  realty.  In  one  part  of  the  argument  on  the  other 
side,  it  is  said  that  Miss  Mellhh  takes  an  estate  for  life.  If 
so,  then  thb  dilemma  will  arise^  that  every  gift  after,  must 
be  a  eontingent  remainder,  and  consequently  in  danger  of 
being  destroyed  by  an  act  which  would  unite  her  freehold 
with  the  fee  descended  to  her.  It  is  said,  that  these  aie 
*  executory  devises ;  but  it  »  a  clear  rule  of  law,  that  ao  gift 
'  is  an  executory  devise,  if  by  any  coostructbn  il  can  operate 
in  any  other  mode.    The  law  of  executory  devises  was  in- 

'  troduced  in  favor  of  the  intention  of  testators,  whose  gifts 
could  not  operate  in  any  other  mode.  If  it  be  true,  as  has 
been  argued,  that  the  gift  to  Mbs  Mellhh  is  defeasible  in 
three  events,  what  is  to  become  of  the  husband?  Should 
the  fee  be  determined  by  an  executory  devise,  the  courtesy 
will  fail 'with  it.  This,  however,  is  inconsistent  virit|i',t|ie 
will,  because  the  testator  evidently  intended  that  tha  t^s^in^ 

'  should  have  the  enjoyment  of  the  estate,  in  th^r  event  ^^thcsf 
not  being  any  sou;  for  though  it  is  to  go  to|i  sfu^tlimn^c^ 
ately,  yet  in  case  there'is  no  son,  but  daughters,  it4a]io|j^ 
to  the  eldest  daughter,  either  on  the  d^ath  of  her  fidh^x^ 

•  mother.    Then,  it  is  said,  that  immediately  upo^  the  AefiOf 
of  Miss  Mellishf  if  she  have  a  son,  he  is  to  take,  but  pot  if  . 
she  have  one  or  more  daughters.    Mow  this  is^a  constructiOB 

'  utterly  inconsistent  with  the  will,  because  a  daughter  csn 
only  take  in  the  event  of  there  not  being^  any  8on«  [B^y^ 
1^9  J«     What  estate  do  yon  say  the  eldest  daughter*  will 

'  take  if  there  are  more  than  one  i}  Not  more  than  ;i  fife 
estate,  for  want  of  words  of  inheritance.  [Bayley,  J.  TTien 
it  descends  tQ  all  the  daughters  equally  ?]  That  will  depend 


"muby  *iir  firH^Smilmnd/  the  disfetiddiirt  Ar^ifitid|t*aAul«*i,    ^O/^ 
thut  siicb  Mil  ^ou«  take  imnMiktely  tip6n  hkr  bbth  is  >!*-    *^*^^^»^ 
dhaser;  ^aoihat  if  he  die-witixout td^e,  leating  a  sister  of  iKe     WattisHi 
>bolti1>ldoJ(l>  anil  a  brother  df  fte  Uilf  Mood,  the  latter  «rotdd 
be  exchded*    l%attv!ould  be  one  tneongrcrity  in  the  coasO-tiC'- 
tion  on  the  other  aide.    Agzin,  mppoae  Cutherine  MelRsh 
were  to  die  leaving  graadaoiuiy  they  would  not  take  unless 
^e  herself  took  an  estate  tail.    Was  that  the  intentbn  of 
the  testator?    Did  be  intend  to  prefer  his  brother  if  there 
were  any  male  descendants  of  his  daughter  ?    It  is  absurd 
^'iftip|)bd^  that  'lier  inde  descendants  are  to.  be  excluded 
%&er^ffecAi9e  there  might  happen  to  be  no  aon  at  the 
km^HP  S^dteth;    This  is  incompatible  ivith  the  ]f>teotioti 
^  ffid'tesfttlbrit*  other  respects.    Suppose  all  the  daughters 
QadPKiA(il||  iiaub  durbg  Miss  MellkKn  life-timei  can  it  be 
^^MUflMaF^itet^'lhe  xasue  are  not  to  take,  and  that  the  es- 
m^Wio'^o  over  WW.  MdltMhi    The  testator's  intentipil 
%b«ioti^Iy  wa^  to  prefer  the  -male  line  of  his  daughter,  and 
i,6"  prelef  all  her  descendants,  both  male  and  female,  td 
'fViXam  MtUish.      Had  he  framed  a  different  intention,   . 
lite'  n^er  would  have  introduced  words  shewing  that  the 
^deat  SbfliMle  was  to  take  as  an  heiress,  in  preference  to  his 
1i»totk^r«    This,  therefore,  ahews  that  Miss  Mellish  is  te« 
^MM' id  tail  imde,  and  tiiat  (he  testator  intended  to  extend 
tfte^lglft  to  all  her  heirs.      In  addition  to  the  cases  al- 
i^ea4^  cit^,  iDuMer  v.  Trollope  (a)  is  an  audiority  for  shew-^ 
11^  tibftt  the  words  "  behr  male''  are  to  be  taken  in  a  collective 
l(enbe,^llnd  impoirting  an  estate  taih    [£ay&jr,  J^   You  could 
^hdt .  Wgue  that  the  word  ''daughter"  would  include  grand- 
ttaughter^O     ^<>*  ^^^  point  was  argued  and  decided  be- 
ibre  ttheVice^Thancellor  in  another  case,  a  short  time/iince^ 
[BajftejiJ*  Your  argument  is,  that  supponng  Miss  MtUfih 
had  a  son,  who  died  without  issue,  and  that  she  had  several 
ibttgfaler^,  all  of  whom  had  issue,  and  ^he  .survived  her 
daltaghters,  their  issue  would  take. upon  the  death  of  t^eir 
(«)8Viii.Abr.fl2}«    AnibL459fc 
dPl2 
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grand-mother,,  in  preference  to  WUtiamMeMidL']  •  Un- 
doubtedly. [Bij^by,  J.  Suppose  ImBm  ttfeffcdU  take»  an 
estate  in  tail  male,  with  remainder  bJee^  and  at* the  tone 
of  her  death  there  be  no  sons  or  daughters  'liviDg^»  wmM  the 
estate  go  to  WilHam  Mttluk  in  fte;  w  b6w  wooldc^k  cp^q 
There  are  no  words  of  limitfttion  to  WiUiom,Mfi6ak^mA 
therefore  he  would  only  take  a  life  estate.  Any  ofcr  bw- 
struction  than  that  now  contended  for  onbeiialf  of  Mils 
Melliih,  would  infat>duce  absurditiesi  which  the  Coutt  wosdd 
endeavour  to  avoid  as  much  as  possible. 


Bayley,  J. — ^There  is  one  case  wUch  has  liot^  tahi 
mentioned,  in  which  the  word  '^  son**  has  been  cMMted^as 
nomen  collectivum,  namely,  BgfiUd^s  ca8e'(i^'  and  Ae 
decision  there  was,  in  principle,  the  same  M^'teJMIv^Hr. 
Morgan  and  Robinson  v.  BMnMi,  Fretn  theM'^yaciio- 
rities  it  is  to  be  collected,  that  if  the  word  <<'siNif^'ii''«sW, 
not  as  designatio  persoiue,  but  with  aview^ii  '^^^^Ade 
class,  or  as  comprising  the  whole  or^flteUkJe^AkcdMaiifs 
severally  and  successively,  then  it  is  the  manife^'iMtlMicMl^f 
the  testator,  to  give  an  estate  tail ;  ^d  it'fr  i|uitei^dctf«/tlkt 
words  are  not  to  operate  by  way  of  exfecutbrjr^d^^is^;  4Wdi 
are  capable  of  operatbg  in  any  oth^  wi^y.  '  JloW^fll>dhis 
case,  the  words  are,  *^  Hameh  to  go  to  my  dUliglil^  Ai- 
therine  Mettish,  as  follows;  namely,  in'casclUell&AnUlFlaid 
has  a  son,  then  it  is  to  go  to  that  son."  ifbie^MfSP*^'' 
be  used  here  as  nomen  collectivum,  ihen*  WfMP'gHl^^to 
Catherine  Meltish  an  estate  to  continue  so  long  as  there  shall 
be  any  male  descendants  of  Cfi^Aerme  JlfeMM!^ '<Wtiiit  es- 
tate would  that  be  ?  An  estate  in  tail  mde^  In*  M  kib- 
sequent  part  of  this  will  do  I. see  any  thing  which  yat%s  the 
construction  which  ought  to  be  put  upon  it,  if  it  bad  stopped 
here ;  but  we  shall  not  give  our  decision  at^resentr 

HoLBOYD,  J.— It  occurs  to  me,  that  the  wowl  ''  son" 
in  this  will,  should  be  read  "  any  son.''    In  the  first  place, 
the  estate  is  to  go  to  the  daughter  in  a  particular  mode,  wbes 
(a)  Cited  inrt  Veatr.  S30. 
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tfie  testator  atys,  '<  Hameh  to  go  to  my  daughters,  as  fol-       1333. 
lowa^    Ha  tken  describes  how  it  is  to  go,  namely,  *«  her     ^p^ 
auD  ahflil  have  it  if  ahe  marry  and  have  a  son."    He  then  «; 

deactabas  in  what  way  the  daughter  shall  have  it;  and  then     ^'^^*^'  * 
8V|)|>0Be'faer  son  to  have  it,  he  conld  only  take  in  that  case  by 
purchase,  unless  the  will  operated  as  a  gift  to  the  daughter, 
and  not  only  to  the  daughter,  but  subsequently  as  a  gift  to 

.  Haft  son^  or  to  a  subsequent  son,  so  as  to  be  doing  away 
with  the  Jhfe.  estate  to  the  daughter.  The  will  goes  on  to 
state,  *'  in  case  she  marries  and  has  a  son,  to  go  to  that  son ; 
ill  case  she  has  more .  than  one  daughter  at  her  or  her  bus- 

obMid'a  death,  to  go  to  the  eldest  daughter."  Now  what  did 
4he  itoMtor  luflao  there  by  the  word  **  son  T  If  the  word 
^  sbn"  can  be  construed,  not  as  an  immediate  descendant, 
btti-M  any  son,  whether  immediate  or  remote,  such  as  a 
grandsoo,  or ,  any  one  that  would  come  under  the  general 
denomina^on  of  son,  then  all  difficulty  seems  to  me  to  be 
reinoved;  for  if  it  is  so  construed,  then  the  limitation  over 

.  tp.  the  eldest  daughter  would  not  take  effect,  even  although 
tb^  iniin^cUate  son  were  dead,  if  there  were  a.  grandson 
liyi>V»  ^^  ^  great  grandson,  so  that  it  would  not  exclude  the 

'•9ia(ei(if^c^ndaots  of.  his  daughter;  but  if  the  word  "sou" 

*  m  cfifk^fnA  to  the  immediate  son,  the  effect  would  be,  that 
jt  (hf^  soa  died,  leaving  sons,  the  estate,  according  to  the 

iif^riigl  .^struction  of  the;  words,   would  go  over  to  the 

'^4^nkf^^  put  if  the  word  "son"  means  all  manner  of 
;6Qm|,tl]fa),aU  tj^  difficulty  is  removed. 

U'  ?c  .  ...  .1  •  < 

. ,  j'Owfolli^wing  certificate  was  afterwards  sent  to  the  Court 

,1^  Chancery  ?— 

- .  cThia  <aBe,has  been  argued  bjefore  us,  and  we  are  of  opi-* 

'   ^if%k  ik^k^  Catherine  MellUh  took  an  estate  in  tail  male,  with 

a  revqi^ion  in  fee^  sui^ect  to  othier  estates  created  by  this 

.>:    ■  I  ,  K^    -.  J.  BAYI.EY. 

,;.     ;   ,,|  .     .  ,       ;'  .   ,      .  G.    S.    HOLROYIK 

W.  D.  Best. 
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Where  a  per-  X  HIS  was  an  actiod  for  goods  sold  and  delivered,  witli 
r"public"auc?  the  usiial  money  counts.  Plea,  Non  assumpsit.  At  tbe^ 
fJTaT^Md  *""^  ^'^f^^®  ^***^"'  C;.  J.,  at  the  adjourned  Sitiings  after 
after  ^a^wR  last  HfVflryTenn,  the  case  was  this:— The  plaintiff,  being 
the  highest  ah  auctbner,  had,  oii  the  9th  Jti/jf,  1822,  advertised  for  sale 
^cle^wM^iml  at  his  rooms  a  quantity  of  trinkets  and  other  valuable  pro- 
^w«dto  hfm  P^'^^y  belonging  to  a  jeweller.  Among  other  articles  was  a 
but  in  a  few  pair  of  ear-rings  described  in  the  cs^talogue,  as  **  a  pair  of 
Vards  he  stat-  magnificent  cluster  brilliant  top  and  drop  ear-rings.''  The 
Jee^  mbteken  ^^efendant,  who  was  a  fordgner,  and  not  conversant  with 

In  the  price,  the  EmUsh  language,  was  in  the  habit  of  dealing  in  pic- 
and  refused  to  ^^  .        J^         '       '  ,  j  j     »         i  •  .^, 

take  it:  Held,  tures  and  jewellery,  and  frequently  attended  the  piaintitt  s 

qnesUoa^f  *  auction  rooms,  and  bought  various  articles  put  up  for  sale. 

J  *   '^F  ^^  On  the  day  in  question  he  attended  the  sale  room^  and  bid 

there  was  snch  ^or,  and  purchased  several  lots,  which  were  knocked  down 
ftn  acceptance  ^     « .     •      rtn  •         •  •  .         •      t  t  " 

of  the  article  to  him.     J  he  ear-nngs  m  question  were  put  up  in  the  order 

Jhe'lSSL^S'S  ^^°  which  they  were  entered  in  the  catdogue,  and^d^^^ 
the  statute  of  fendant  among  other  persons  bid  for  thenu^  I^urine^jthe 
Frands.  so  as  *u    J  r    j     *   u  j  ^u  •     ^  -^     .JSoATlo 

to  shew  that  it  biddings  the  defendant  had  the  ear-nngs  m  ins  v^ds^  and. 

tion  of '"both  examined  them^  and  he  being  the  highest  bmaer^  t^1£j3m^ 

^^^ h^  th*  ^*  '^^*  knocked  down  to  him  at  the^price  of^  88  gumea^  and 

•ale,  no  depo-  were  immediately  delivered  into  hb  possession, as  the.  pur^ 
•it    upon   the    ,  TJ    *u  A  u-     .•         u  ;  Y' 'Jf'-^^XBliv*  on 

price    having  chaser,     lie  then  made  no  objection  ;  but  iq  a  niw  nunutea 

tte° vendee*'^  afterwards,  a  person^  who  interpreted  for  ^im/ informed  the 

agreeably  to     plaintiff,  that  the  defendant  said  he  was  taken  by  surprise 

Printed  condi-  at  the  moment  of  the  biddings ;  for  that  be  thought  his 
ons  in  the  ca*  «*ifl*  «  i^  •  «i«' 

talogne,  bidding  was  only  48  instead  of  88  guiueas ;  and  also  that 

he  thought  the  stones  with  which  the  ear-rings  were  set 

Vere  rubies,  but  found  they  were  not ;  and  therefore  de-: 

chned  the  purchase,    llie  plaintiff  immediately  repli^^t^ft 

the  defendant  could  not  be  under  any  mistake^  ^r.  1^  tal^ep 

by  surprise^    the  last  bidding    having  been  idistiBctlyqa^ 

iK^unced  three  times,  as  usual,  before  the  hammer  (fU^  h^ 
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the  defendant  returned  the  ear*ring9>  and  said,  he  would  not        1823. 
take  them.    The  plaintiflF  consented  to  hold  them  on  the      ^"^"^^^^ 
defendant's  account^  biit  expressly  stated  to  him  that  he  «. 

considered  the  ear-rin^s  as  belonging  to  him,  and  that  he 
should  hold  him  responsible  for  the  price  at  which  they  were 
knocked  down.  It  appeared  that  the  stones  with  which  the 
ear-rings  were  set,  were  gametSi  and  not  rubies;  that  if 
they  were  Assyrian  garnets  they  would  be  worth  about  50/. ; 
but  that  if  they  were  rubies  they  would  be  worth  88  gui- 
neas ;  but  no  distinct  evidence  was  given  a3  to  the  quality 
or  value  of  the  stones.  One  of  the  printed  conditions  q( 
sale  mentioned  in  the  catalogue  was,  that  the  highest  bidder 
should  be  declared  the  purchaser,  and  that  upon  being  so 
declared,  he  should  pay  down  20/.  per  cent,  upon  the  pur- 
chase m6uey,  and  the  rest  of  the  price  when  the  lot  was 
removed.  It  was  objected  for  the  defendant,  first,  that'  in- 
asmuch as  he  had  misunderstood  the  bidding,  and  did  not 
mean  to  purdiase  the  ear-rings  at  the  price  at  which  Uiey 
were  knocked  down  to  him,  he  was  not  bound  to  take  them ; 
and,  second,  that  there  was  no  delivery  to,  or  acceptance 
of  the  ear-rings  by  him,  to  take  the  case  out  of  the  statute 
of  Frauds.  The  Lord  Chief  Justice  said  it  was  for  the 
jury  to  determiiie  as  a  question  of  hot,  whether  the  de- 
fendant Inbored  under  a  mistake  at  the  time  he  bid  88  gui- 
neas for  the  lot ;  but  that  if  the  jury  should  find  that  there  was 
no  mistake,  he  was  of  opinion,  in  point  of  law,  that  there 
was  a  sufficient  acceptance^  take  the  case  out  of  the  sta* 
tute  of  Frauds.  The  jury  found  as  a  fact  that  there  was  no 
mistake  as  to  the  price^  and  therefore  a  verdict  was  entered 
for  the  plaintiff— Damages  Q2L  8s« 

Scarlett,  in  Ilo^ter  Teiin,  moved  for  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside>  and  a  new  trial 
graqted,  linii -contended  that  there  was  no  delivery  aqd  ac- 
ceptance p(  the  ear-rings  to  take  the  case  out  of  the  statet* 
oif  Fraudfs*.  If  a  person  attendiqg  an  aoctioii-room  bids  for 
ab  article  under  a  mistaken  idea  of  ita  vahi^  and  upon  k$ 
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1823.  being  delivered  lo  him  he  discovers  either  that  Tt  is  not 
worth  so  much  as  he  thought,  or  that  it  b  not  an  article  of 
the  description  vrhich  he  supposed  it  to  be,  and  he  imme- 
Q18T0LU.  diately  declares  his  objection,  and  returns  it  to  the  "auc- 
tioneer, the  mere  act  of  delivering  it  to  him  origindlly  viH 
pot  bind  him  to  pay  the  price.  The  delivery  and  accept- 
ance, to  take  a  case  of  this  description  out  of  the  statute^ 
must  be  founded  on  a  principle  of  mutuality,  first,  a  yrilling- 
ness  on  the  part  of  the  vendor  completely  to  divest  himself 
ojf  all  property  in  the  thing  sold ;  and,  second,  a  readine^  oii 
the  part  of  the  vendee  to  take  to  the  property  on  the  terms 
of  the  proposed  sale,  by  paying  or  agreeing  to  pay  tKe 
price.  Now  here  there  is  no  delivery  or  acceptance  accord;^ 
ing  to  this  definition.  In  the  first  place  there  cbutil  hi  no 
delivery  here  until  the  price  was  paid.  By  one  6t  tfie'con|- 
ditions  of  sale  the  purchaser  of  a  lot  was  bound  to  p^y  SOi .. 
per  cent,  upon  the  sum  at  which  it  was  knocked  down,  aiMl 
he  could  not  take  away  the  article  sold  until  the  remainder 
of  the  price  was  paid.  Supposing,  therefore,  that  aA  article 
is  knocked  down  to  a  bidder  at  an  auction,  and  paying  the 
price  is  a  condition  precedent  to  delivery,  and'  he  r^use^  to 
pay  the  price,  can  it  be  said  that  the  mere  act  of  knockbg 
it  down  to  him,  and  puttmg  it  into  hiis'  h&rid^;  ^^'tiim 
such  a  property  in  the  article  as  to  entitle  li^m' to  ti[k¥  it 
away?  Surely  not.  The  auctioneer  would  haVe  ar^'^^ 
keep  the  article  until  the  price  was  paid,  and  if  ^  BlGldef 
took  it  away  without  paying  for  it,  he  would  be  « t^rlbn^- 
doer,  and  subject  himself  to  an  action  of  trover.  *  On  the 
other  hand,  if  the  bidder  refuses  to  take  Ihe  article,  ei^ec 
for  some  objection  to  its  price  or  quality,  the  auctioneer 
cannot  force  it  upon  him,  and  bring  his  action  for  goods 
sold  and  delivered.  Suppose,  again,  that  a  person  bids  for 
an  article  at  an  auction,  and,  after  delivety,  finds  that  he 
h«s  no  money  to  pay  for  it,  and  he  gives  it  back  to  the 
auctioneer,  who  takes  it  again,  would  not  that  make  void 
the  contract,  and  do  away  with  the  notion  of  acceptance  ? 
And  yet  that  reasoning  will  apply  to  this  case.    The  dc- 
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fiebdant  refuses  to  take  the  article,  and  returns  it  to  the        1823. 

plauniff,   who  keeps  it,   certainly  under  a  protest,  which' 

however  cannot  affect  the  question  as  to  an   acceptance 

within  the  statute.    An  acceptance,  to  take  the  case  out  of     J^™*"* 

^e  statute,  must  be  such  an  acceptance  as  in  the  under- 

stancling  of  both  parties  is  to  bind  both;  that  is,  where  the  * 

vendor  agrees  to  part  with,  and  the  vendee  agrees  to  take 

td^  the  property.    Here  it  is  not  to  be  supposed  that  the 

plaintiff  intended  to  part  with  the  property  until  the  price 

^as  paid,  and  it  is  quite  clear  that  the  defendant  repudiates 

the   contract,  which  be  had  a  right  to  do  for  the  reason' 

assigned,  and  declines  to  accept  the  goods.    It  was  for  the 

jifl^  at  all  events  to  decide  as  a  question  of  fact,  whether 

tii^  pkintiff  by  the  mere  act  of  delivery  meant  to  part  with 

tl|e  pofsession  and  property  in  the  ear-ringSj  and  whether 

the,  defendant  accepted  them  with  an  intention  of  vesting  in 

Ibimself  a  right  of  property  in  them:    That  question  was ' 

110^  left  to  the  jury,  and  therefore  the  defendant  is  entitled' 

tA  a  ipew:  trial  (a).  ^ 

.  .^Tb^^fjlo u BT.gpnted  »  nilevnisi,'  against  which  ' 

,,(ftintQf  and  Con^  now  shewed  cause.    The  defendant' 

<<^  apcept^d"  the  goods  in  question,  and  **  actually  received '' 

llie^fune/'  and  therefore  thb  case  as  within  the  very  words 

of  the  I7th  section  of  the  statute  of  Frauds.    Having  once' 

accepted,  itiivas  not  competent  for  him  to  return  them,  and 

ielieve  himself  from'  the  liability  to,  pay  the  price.     If  he 

once  accepted  hf  was  concluded,  and  the  length  of  time, 

whether  short  or  long,  during  which  he  had  possession  can 

iv^ake  no  difference.    Acceptance  for  a  single  instant,  seems' 

sufficient  to  divest  the  owner  of  the  right  of  property  in 

goods  sold,  according  to  the  case  of  Carter  v.  Toussaini  (6), 

where JBi^/^,  J.  is  reported  to  have  said  **  there  can  be  no 

actual  acceptance,  unless  there  b  a- change  of  possession, — 

unless  the  seller  does  some  act  by  Mrfiich  Jie  diverts  himself 

*  <a>  Set  ChapUn  y.Jiogers,  1  East,  192,  and       {b)  Ante,  vol.  L  dti.    "* 
B/fnkiwiop  V.  VlatjtoHf  1  J.  B.  Moore,  S23. 
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1833«.  oif  tl^Q.  piQS8(^sion|  at  least  for  an  tnstaKt*"  Bj  tbe  mere'  ad 
"^^^^/^^  of.  agqeptance  these  goods  became  the  property  of  the  de- 
PmLtiPs  fendapt/and  bq  is  boundto  pay  for  them.  The  defendant  bids 
Bx«t6ui«  for  them,  diey*  are  knocked  dawn  to  bim,  he  accepts  tbem^ 
vrithout  obje^tiQUi  reti^ins  them  for  sevetal  minates,  and  tbett 
pref^ds  t)iat  he  l^u.  aaa^e*  a  ipistake  as  to  the  price.  The 
Jury  have  fo^nd  tha^  there  was  no  mistake  in  that  respect, 
apd  thefefore  the  defendi^nt  having  accepted  Ihem,  tbe  case 
i^  within  the  statute*  It  is  qu|te  cleiff  that  the  plaintiff  bad 
parted  with  tbe  possessioiii  e<Misidefing  tbe  defendant  an 
owner,  apd  meaning  to  part  with  the  prdperty  in  tbe  goods. 
A^r  having  parted  with,  th^  possession,  and  tbe  defeoditat 
b^yingcbosen  to  keep  them,  could  tbe  plaintiff  have  i^ovettd 
them  back  i  Cleady  not.  [Hhlroyd,  J.  Coidd  the  defiMitriif 
have  t^ken  the  goods  away  wttbont  paying  tbe  pace  accbldU 
]$g  to  tbe  conditions  of  the  sale  i  If  not,  then  Atke  v^  tUf 
delivei]i«  You  are  to  piove  an  acceptance  accbniifag  t^tlr^ 
oonditiont  of  tbe  s*k.]  Tbe  plaintiff  might  waive  tfie  right 
to  be  paid  before  the  goods  were  taken  away.  Indeed,  tbe 
act  of  delivery  proves  a  waiver.  ^^Bi^ey,  J.  IXd  it  go 
to  the  Jury  itbetber  tbeie  vvas  a  complete  acceptance  ?]  It 
did  m  substance.  IMbott,  C.  J.  1 1^  tbe  question  d[  mis-' 
take  as  to  the  price;  but!  did  not  Jeave  flie  question  'kit 
acceptance  to  the  Jury.  .Could  there  beadeliv^widM^ 
paying  the  deposit  ?  JSoy/^,  J*  Merely  haviiig  the  ariidea 
in  bis  hand  is  not  a  detiveiy.]  The  Jury  have  decided  that* 
It  is  proved  that  the  goods  are  in  fi^t  delivered  to  tbe  do* 
fendant  the  moment  he  is  declared  to  be  tbe  highest  biddiftr^ 
h^  keeps.them  m  bis  possession  as  owner  for  several  miiMcii 
vjrithout  olgection,  and  therefore  be  has  accqited  tbem 
within  the  meaning  of  the  statute^ 

ScQrktt^  control  was  stopped  hy  tbe  Couit. 

A9B0TT,  C.  J.-^Tbis  case  must  go  toa  newtml  I 
ibii^k  I  oqght  to  have  left  it  as  a  question  of  fact  for  the 
i^U,  wh^thfur  tti9  deUireiy  cdf  tbe  goods  b^  tbe  pkut^  <^ 


the  defendftiiti  was  made  with  an  intentioa  of  partbg  witK 
the  peeaessioo,  and'  whether  the  defendant  accepted  the 
goods  with  the  intention  of  acquiring  the  right  of  posses- 
sion as  owner.  These  two  circumstances  must  concur  in 
order  to  satisfy  the  requisites  of  the  statute,  and  the  onus  . 
liesupon  the  plaintiff  to  shew  that  there  was  such  a  delivery 
and  acceptance. 

,  3AT&t£T«  J.*— By  the  conditions  of  sale  a  deposit  of  90h 
per  cent*  was  to  be  paid  upon  the  par^  being  declared  the 
h^hM  .b|d4jsc  and  the  remainder  of  the  purchase-money 
whao*  thf  gopds  were   removed*     Now    can  we  presume 
^..d^Uyery  with  an  intention  to  part  with  the  possession^ 
<;on^rary  to  the  conditions  of  sale  ?    Here  there  was  no  de- 
polity  nor  payment   of  any  part  of  the  pricci  manifesting 
an  intention  on  the  part  of  the  defendant  to  accept  the 
gqoda  as  hb  own.  The  mere  delivery  of  the  ear-rings  into  the 
^efii^ndapt'^  hands^  the  moment  he  is  declared  the  purchaser, 
is  .veiy  sUglit  evidoice  of  aniiitention  to  part  entirely  with 
a^  Ppsf^flfioi^  because,  it  was  competent  to  the  plaintiff  to 
Pfeyeqtfj  the  defendant  taking  thera  away  until  the  price 
^^xiw4f(  iX.^l^'^)4  th^r^oi^,  Ihali  it  was  at  least  doubtfii), 
ll^^^lihe,  plaintiff  intended  to  part  with  them  so  as  to  give 
||^(4^i^aM«  c^mplelo  right  of  possession  as  owner.  Then 
Ha^U^the  stippoaed  acceptance ;  the  defendant  is  a  foreigner, 
be  may  have  mistaken  the  price,  and  in  fact  in  a  very  few 
minutee  after  the  goods  are  knocked  down  to  him,  he  de- 
idares  that  he  was  mistaken,    and  refuses  to  accept.      I 
flunk,   that,   retaining  them  for  so  very  short  a  period  in 
|iis  possession  was  by  no  means  conclusive  evidence  of  his 
intention  to  accept  them  as  owner.    Under  these  circum- 
stances, I  think  the  case  ought  to  go  to  another  trial  to  de>- 
fermine  the  mteption  of  both  parties,  as  a  question  of  fact 

flp^ROYA,  J.  concuned  (a)*, 

Rule  absolute; 

(«)  B€^,  J.  wa^  sittioi;  at  Ni^Prhu. 
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PRINCIPAL  MATTERS. 


ACCOUNT. 

See  Overseers,  1. 

A  rale  to  appoint  auditors  in  an 
action  of  aeconnt,  is  absolate  in 
the  6r8t  instance;  and  tbe  Court 
appointed  two  of  iU  principal 
officers  to  be  auditors.  Archer 
V.  Fntckard,  4  G.  4.     Pitge  696 

ACTION. 

See  Assumpsit,  1.  —  Church- 
WARDENS,  1.  —  Costs,  l. — 
Hundred,  1. 

ADDITION. 
See  Perjury,  1. 

ADMINISTRATORS. 
See  Limitations,  Statute  op,  3. 

ADMIRALTY. 

1.  Frohtbilion  does  not  lie  to  re- 
strain the  Admiralty  from  pro- 
ceeding in  a  canse  of  possession, 
for  thp  restoration  of  a  ressel,  to 
a  person  claiming  as  true  owner, 
against  one  aUeged  to  be  a  wrong- 
doer.    Baxter  v.  Bltmhard,  4 

r     G.4.  177 


2.  Prohibition  does  not  lie  CoTe- 
strain  the  Admiralty  from  pro- 
ceeding in  a  suit  between  part- 
owners,  for  possession  of  the 
ship^s  register.  Anonywwi  ,  4 
G.4.  Page  lis 

•'•     AFFIDAVIT. 

.    See  Outlawry. 

AGENT. 
See  Principal  and  Aowt. 

AGREEMENT. 

Sfec  Evidence,  L— Infant,  1.— 
Notice  to  quit,  1.— Settle- 
ment, 6.— Variance*  6. 

A.  agreed  in  writing,  that  in  oon- 
sideraUon  of  B.  appointing  him 
to  receive  a  sum  of  money  for  a 
lace  machine  (agreed  for  between 
B.  and  C.)  he  would  take  tbe 
machine,  and  pay  the  balance, 
should  there  be  any  default  on 
the  part  of  C;  and  C  having 
made  default:  — Held,  on  de- 
murrer to  a  replication  in  an 
action  i^ainst  A.  that  the  agree- 
ment was  void  for  want  of  con- 
sideration. JJat€fV.Cw/,4GM. 
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ANNIJITY. 


AMB^SAIH)lt 

Wbere  ihe  wife  of  a  foreign  tin- 
basstdor'^  saaretavy  was  araest-  j 
ed  upon  a  writ  biaad  against  ^ 
basbaDd  and  wife,  the  Court  re- 
fused to  quash  the  writ,  though 
the  hnsbiind  swore,  that  before 
and  at  the  time  of  the  arrest,  he 
was  in  the  actual  empbjment  of 
the  ambassador,  and  in  daily  at- 
tendance upon  him,  in  writing 
despatches  and  other  official  do- 
cuments,  English  v.  CdbatUro^ 
4G.4^  Page25 

ANNcrirr. 

1.  Where  the  memorial  of  an  an- 
nuity-deed described  one  of  the 
aubseribiBg  witnesses  to  the  war- 
rant of  attorney,  by  the  initial  of 

•  bis  christian  <iame,  instead  of 
'    setting  it  out  nit  iength  ^— Held, 

sot  a  eomplianoe  with  58  Geo.  3. 
e.  141*  s.  2.  and  the  warrant  of 
attorney  set  aside*  •  Cheek  y.  Jef- 
feries,  40.4/  186 

%  Where  the  -grantor  ef  an  an- 
nuity assigned  a  policy  of  in- 
surance <m  his  own  life  to  the 
^graut^e,' whereby  the  latter  Was 
enabled  to  insure  the  life  of  the 
former,  at  a  less  premium  than 
he  otherwise  might  ha^e  done : — 
Held,  that  snefa  assignment  was 
no  part  of  the  consideration,  and 
lieMl  not  have  been  set  out  out 
in  thd  teemorid  QtHJter  S9  Geo.  8. 

v'  'c^ftll  tfr>21  tile  otlm*  requisites 
'<df  that  Stiitftrt^  ba^ng  been  com- 

«'  p«<«  *#!*.  '    ilartU   Y.Jcmes, 

H^'  Th6  BS'^eh.  S.  e.'14T.'  requfares, 
<  ^t'k  the  Ittemdrial  of  an'an-' 

•  * ualty, '  the'  *•  nat«tre  cf  the  in* 

strumeM*   by  which  it   fs  se-' 

•  t^ttst,  Shalt  be  set  fo«h.— - 
Whrtre  the'  memorial  of  an  an-' 
unity  described  fhe  ifadtrument' 
by  which  it  was  secured,  •*  a^  an' 
assignment  of  certain  heredita-; 


APPEAL. 

fact  the  instrument  was  an  hkSer- 
r:  — HeM,  tbtftiiir -popular 
uage,  tfie  ihsmnetfC  was 
Iciently  described.    ^SmOefw. 

Capel,4tf.4.  '        -    n9«48& 

APPEAL. 

See  Ckbtiorari,  1, 2.— SToticb 
OF  Appsal,  1. 

1.  Where  a  clause  in  a  private  in- 
closure  act,  gftve  an  appeal  to 
any  person  aggrieyed  by  any 
thing  done  in  pursuance  of  that 
act,  "  except  as  to  snch  acts,  de^ 
terminations,  or  proceedings  of 
ihe  commissioners,  as  by  the  ge- 
neral inclosure  act  were  directed 
to  be  final  and  concdosiTC ;"  and 
an  order  was  made  ^y  acommis- 
sioner  and  a  magistrate  jointly, 
for  stopping  up  a  prilrateroad 
set  out  under  the  local  act:--> 
Held,  thai  an  apfieal  lay  to  the 
Sessions  against  such  ordei% 
there  being  nothing  in  file  g^ 
neralinclosureact which  render- 
ed the  decision  9f  justices  final 
and  conclusive.  Kex  t.  ne 
JnstUes  of  the  West  lUdisig  <f 
Yorkshire,  4  G.  4.  800 

2.  Where  an  appeal  wiui^  entered 
at  the  Easter,  and  respited  imtil 
the  Midmi^umr  SesAcniV  and  on 
the  24di  June,  a  copy  of  the 
'Order  of're90ileTf!9||/fenred  on 
the  respondents,  widiout  any  no- 
tice or  dial, :  and  4|ii  M^pon- 
dents  apoeared  at  the  foUowing 
Sessions  In  Jfily  :^I&ld;iiat'm 
Sessions  were  bdnhd  toMar^die 
appeal,  though*  'hd'-btheiT  itMlce 
of  trying  the  appeal  httl  'been 
giren;  £an  the  ssfVieb  -^f'tfie 
order  4>f  respite.  Ate'V^  7Ae 
JMaMftsalt  ofLmbetki  4  A  4« 

8*  Where  tte^SeMious,  lonapneal^ 
qvashed  an  enler  ^rf"  rmaaw,  on 
the  ground  of  its  appearing  4hat 


ASSIGNMENT. 

Ae  paqpnr  had  not  beetf  ocIAieecI 
9m4  mamvMuH  before  Uie  remor- 
Jui;  JLaftticeij,  touching  Us  aetde- 
,llieiii;  aa4  U  not  being  stated, 
Ih4t  the  paoD^r  had  i|ot  been 
ffTffWflfnp^  betore  the  removing 
Jnstioes;  this  Cdttrt  quashed  the 
order  of  Sessions,  and  directed  a 
re-hearing*  of  the  appeal.  Rex 
▼.  The  Justica  of  Tatfistock, 
3  a  4.  Pi^c  427 

APPOINTMENT. 
iSee  Churchwardens,  I.— OtER- 

SBERS,  2. 

APPRENTICE. 
iSetf  Sbttlembnt,  0. 

ARBintATOR. 
See  Award,  6, 9» 

ARREST. 

See  Ambassador,  1.— Practice, 
5,  6,  8. 

ASSIGNEES. 
Ske  BAKKRtr]^r,4.— VariancSi  1. 

\'''^"'    ASSIGNMENT. 
ill  I  ^    SeeAnnjjrtYt  S. 

:••(!     •-      ..... 

,'..,  ...  '<  ASSUMPSIT. 

I ,f»  •  J  * 

«     lAteLftASB,   lA-PUA,  !• 

id^seliltgli^pdii  toB^ioAnmoa,  to 
.  i»e  sU^ed  for  an  Smrcpeau  port, 

lllid  piud  for  by  bilb  in  different 
.,  sets,  and  at  different  datesi  drawn 

by  i^.  iO(  favor  of  4^  upon  C.  and 

.  Co.t  a ,  B)ercantile  hoose  in  Jjmr 

,  <^r  jP;4s;ap{)oi|itedsopercargo, 

.  «apd  joint  trustee,  by  A*  and  B, 

.  fpr.^oevring  rf^oittances  .to  the 

honse  JaX^iufctit  ior  the  h^nor 
.  of  the  bills;    The  goods  being 


ASSVMPSm 


shipped  for  Bmspe,  B.  and  D.  re- 
sfmtiFely  ad?ise  Cand  Co.  of  ^e 
Iransaetion,  who  ^ect- insurance 
npon  the  cargo  bjB/s  direction, 
and  at  hn  expence.  The  ship  on 
heir  Voyage,  is  captnred,  and  B. 
abandcfns  the  cargo  tb  At  imder* 
writers,  as  for  n  'tbtal  toss,  the 
amonnt  of  which'ispaid  to  C  ai^d 
€h.  in  Laiidm,  %ho1^c6  it  to  the 
credit  of  B.  TheXoilcRm  house 
honor  the  fi^st  set  of  bills,  before 
any  fruits  are  received  from  the 

i)0iicy,  and  advise!^,  of  that  fact, 
tt  consequence  of  k  letter  re^ 
cetFcd  from  him  upon  (he  subject 
of  the  bills,  informing  >im  that 
they  could  then  say  nothing  abont 
the  other  bills,  as  the  fate  t)f 
them  would  depend  (not  being 
accepted)  upon  the  state  of  B/a 
account  when  they  became  due  ; 
with  an  assurance,  however,  that 
thdy  would  do  every  thing  they 
could  with  pronrielyt  to  fhfther 
the  views  of  sil  parties,  Bj  a 
subseauent  letter,  thej  advise 
him  or  the  payment  of  a  secotid 
«et,  stating  that  they  did  not 
know  what  would  be  the  fate  of 
the  third,  which  had  not  then 
appeared  for  acceptance)  but 
that  they  would  do  all  they  could 
to  prevent  loss  to  the  parties. 
Part  of  the  remaining;  Set;  of^illa 
is  subsequently  paid,l)ttt  tbe:rest 
is  refused  payment  by  C  and  C^* 
B.  becomes  bankrupt,  .and  C.  and 
Co,  account  with  hiin  pri^r  to» 
alid  with  his  assignees^  sdhse- 

auent  to  hjs  bankniptev,  Cpf  all 
lie  money  ever  Received  by  them» 
on  his  account \4;  reciehrea  mder 
B.'s  commisfi^,  a  ..^ifidend 
upon  the  bilk  remahiiag  unpaid : 
and  for  the  balance  Us  adminis- 
trator brings  an  action  for  v$«mej 
had  and  received  against  CV  and 
Co. : — Held,  that  the'  action  was 
not  maintainable*.  Neile  v.  JUid^ 
4  G.  4.  PMffe  158 
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AWARD. 


ATTORNEy. 


See  OmukWRT,  !..- 
11. 


-PRA€TIG£» 


ItAn  aittmney's  bill  may  be  re- 
hfrpA  for  taxation  after  verdict 
for.lbe  fidl  amovnt  NuiiaU  r. 
Mant4G.4u  PageZ^ 

%  Ab  attorney  employing  an  agent 
to  do  boMoeaa  tor  his  .client,  is. 

E'marily  liable  to  the  agent  for 
biUp  though  thft  latter  knows 
ibe  bpai»esa  to  be  done  for  the 
.  client;  bitf  to  whom  the  credit 
.  -is  gi?en»  is  a  question  for  the 
.     Jwy^  Siapftecy.WhiUm^tmijGmtj 
.     4G.4L  106 

9.  If  there  is  reasonable  and  pro- 
bable    cause     for    coming    to' 
the  Court  against  an  attorney,  i 
although   it  shall  turn  «mt  that 
.  there  is  no    actnal    foandation 
,   for  impnting  misoondact  to  him, 
the  Court  will  not  give  him  his 
costs  of  the  AMlicatioB.    J}oe  d. 
Thoaitei  ▼.  Eoe,  46.4.        226 
>  4- TbeCcdurt  strnck  two  attomiesi 
4     offxtibe^jroUL  for  knowingly  per- 
mitting an  unqualified  person  to 
.    praetiee.  as  an  attorney  in  their 
nmQea,.  for  his  owh  profit,  and 
(     ^oMxury  ta^Geo.2.  €.40.  and 
,    aent^pped  the  unqveUasd  person 
Ap  he  imprisoned  for  three  months 
in  the  prison  of  the  Court    The 
htter  bemg  previously  a  prisoner 
for  debt,   ^as  ordered  by  the 
Court  to  be  brought  up  without 
.aidicyrdle,  An  a  suggestion  that 
he  wtii  unable  to  pay  the  expence 
. .  fff^  4^J^  n»l6.     In  re  Clark  and 
«  ,,,9^hert^A<f^*^     '  260 

'  I  '.'  .  '  ,t'AyDITOR& 
'  JSee  AccotmT. 

AtJTHOklTy. 
See  Variakcb,  1, 


AWARD. 

See  Covenant,  i. 

1.  An  award  agabit  tnoleai  and 
guafdiana  ofam  iofaii^  talatt  for 
life  of  the  vealty,  mk9-4M  be- 
fore the  award  tras  jafldoHa  not 
binding,  Arif#wv»JBipMi^4Cr.4. 

niffa  184 

2.  An  order  of  mt  pi<N<j#efcr- 
ring  an  actiom  of  \d6bfcoii  -»  mo- 
ney bond  (where  tlie  *jte«a  was 
payment  h^y  a  G0Hibli^;a^^>^Ml  aU 
maiterg  tn  difference-  tOhfliMtra- 
tion,  doee  B(^(«ai|me  lbs  •arbi- 
trator to  direct^  vilal  mm  the 
verdict  shall  be  enlai<ad»asJ  the 
Court  refoyed  i^  mift-  aaids  an 
award,  directing  the  lemfct  to 
be  -entered  geni^aBy  Vtm^  Oe 
plaintiff,  on  a  s^i^esiiantlliit  the 
arbitKator  oagbl  laiAMi  dipecCed 
for  what  snm  judgaMM^Aese- 
cvtion  shovld  hm>:'bMiiakea 
out,  without  piooi:.\|dieM^ere 
were  other  mutteaa  (jfMMfateaee 
hiBtBirew  the  fmetkm  iifli^mo  r. 
Wsto,  4C.4,    ;.Jt      nii.ii24 

a.  Declaration  statadf5flm»fl|iatiff 
and  d^opdao^^Ayl  .(Minks  of 
agreement,  Sllibmit^Alh||maeives 
totheimrd  ^{UI*,K#A^ 
T.  Ccoocainific^ifir^ 
then^ja  irecita4  fiwa^pMi  that 

SlainUfiT,.  4frfW4aiits  Aviv  md 

ed  several  mtl^^odltMfag  in 
onetransactiai|;)4lMlb'imhlM  of 
them  the  aasigMMI  ^ -fr^r.,  a 
bankrupt  had  iredt«tte*aiainst 
the  present  plaintJUTfiUlMMii  that 
disputes  existed  betw^ifttfaii  prs- 
sent  plamtiff  and.d4*dthtfre- 
spectiqg  the  Mm  of  tbai'stock 
and  goods  whteh ;  they  And  re. 
^pectively  vewiifiad  iwpi  4i  cer- 
tain farm»  nod  mnpemwg  the 
proportion  of  the  2JUM.fio  be 
paid  by  eacb  of  tbem  Mbdhr  an 
agreement  made  belwaes  fthem 
before  the  trial;    ead  aba  re- 


AWARD. 


BAIL. 


833 


l^l^eGliog  the  cosU  of  bringing  and 
defending  the  several  suits  tibre- 
aaid);  Ihal  the  arbitrators  having 
Uktm  Ae  Mul  inatters  into  eon- 
nderation,  awarded  that  defend- 
ant AmM  pay  to  plaintiff  444/. ; 
Uwt  plaintiff  should  pay  five* 
ei|liiis,  and  defendant  three- 
eigMteof  the  costs  .of  the  stiid 
ietoral  8«its ;  that  the  money  al- 
MHly  Mtd'  by  either  of  tbem 
aho«id  be  considered  as  part  pay- 
«emdI  of  his  propbrlfon ;  and  that 
vpm  payte^nt  of  th6  444/.  and 
wm  ^oats,  mntnal  releases  should 
'WasMNrted: — Held,  on  demnr- 
rar,  that  plaintiff  might  recover; 
isr  nothing  apjpearing  on  the  re- 
mtd  to  shew  that  the  arbitrators 
^d  Mt  taken  aU  the  matters 
niiaooMideration ;  and  as  piain- 
#ft  IMaf  originalty  liable  for  the 
arMa2,5€0l.,  must  continue  li- 
'  Mm  lot  ail  except  the  444iL 
«*anlad  to  him ;  the  first  part 
'0i4k6  award  was  sofficiently  cer* 
taia  :-T-Ueid  also,  that  the  second 
•f«ri  oftbe  award  was  sufficiently 
oaiiiia.  kecadse  it  would  be  made 
aoW'fllo  taxation  of  the  costs 
b^  tko  master;  and  tiiat  it  would 
aliotNi  taal  if  no  dfspate  existed 
faq^aalllg  Ao  amount  of  the 
Blaaa^  already  paid ;  and  that  if 
MlehtMa^iiodid  exist,  or  if  the 
wMlMDrs  liad  negltf cfed  to  con- 
•Mar  any  of  the  matU^rs  submiU 
ied  li»  tbem^  defendant  should 
ba¥6  pleaded  the  Ibtt  instead  of 
dattiarHngi  CarfftyY.Aitekemm, 
4  0<4.  Rage4^Z 

.'  DeofaMtion  In  debt  on  a  joint 
«nd  saveral  bond,  in  the  penid 
••Ml  of  19§e/.,  conditionea  for 
tho  poffomance  of  tn  award  to 
bo  aoade  on  o)r  before  the  Ist  Fe- 
hnutff^  averred,  that  before  that 
fioM  expired,  Ae  parties  to  the 
bond  by  de^  poll  indorsed  on 
tkm  baok  of  the  bond,  agreed  to 
give  the  arbitrators  further  time, 
you  III. 


till  the  1st  March,  to  make  their 
award;  and  that  the  award  was 
accordingly  made  within  the  en- 
larged time,  but  not  performed 
by  the  parties  againsi  whom-  it 
was  made: — Held,  on  denMrrer, 
that  debt  was  naortalaable  upon 
the  bond.  Grdg  r.lkikHt  4  G.  4. 
Pilfe446 

5.  Where  a  verdict  was  takes  by 
consent  in  an  action  for  diverting 
a  water-course,  subjeet  to  the 
award  of  an  arbitrator,  to  whom, 
by  order  of  nisi  priusi  all  mat- 
ters in  difference  were  referred, 
with  liberty  to  Him  to  recotate  the 
future  enjoyment  of  the  water, 
acoording  to  the  respeotive  rights 
of  the  parties,  and  one  of  the 
parties  died  before  the  award  waa 
made: — Held,  that  the  arbitra- 
tor's authority  was  thereby  re- 
voked, and  the  Court  set  aside 
an  award  made  subsequently. 
Bhodes  v.  Haigh,  AG.  4.       Om 

6,  If  the  verdict  and  judgment  will 
embrace  matters  in  difference 
submitted  to  an  arbitrator,  under 
an  order  of  nisi  prius,  Uie  death 
of  either  of  the  partiea  before 
award  wiH  not  revoke  the  sub- 
mission; but  ofifer  if  the  verdict 
and  judgment  do  not  embrace  all' 
<raat(er8  in  difference.    Sower  v. 

Tajfhr,  4G.4.  610 

BADU 
See  Outlawry,  l.-^T<BAifftMRT- 

ATION* 

1.  After  bail  had  been  opposed  and 
allowed,  it  was  discovered  that 
one  of  them  had,  on  a  former 
occasion,  befn  relected  for  in- 
snlBclency;  and  though  he  had 
since  become  a  person  of  pro- 
perty, the  Court  set  aside  the 
rule  for  allowance.  Pickard  v. 
Pobson,  4  G.  4.       .  6 

2.  Defendant  having  been  arrested 
on  27th  March,  on  a  writ  return- 

3g 
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BAKERS. 


ablo  *  the    likh  Apnh    became 

bankrnpt  oa  9d  Afrilp  Mid  •b- 

Ms^lned    his    certificate  on  26th 

J«iMi:-^Held,  Unt  aa  the  bank- 

•  iNiptcj  took  place  before  the  bail- 
<  bond  was  forfeited,  the  debt  waa 

proveable  under  the  cotnmitaioD, 

*  and  cDDseqaently  the  bail  were 
discharged.  LUikwood  ▼•  CVoio- 
iher,  4G.  4.  P«y<  535 

BAIL  BOND. 

'  SeePEBRAOE. 

BAKERS. 

Sec  CisRtlORARI,  % 

,  BANKER, 
jr  A.'  and  B.  aod  0>.,  country 
bank^ra,  have  a  cash  account  with 
C  and  Co.,  London  bankers,  who 
are  in  tbfa  habit  of  transmittine 
jto  the  former,  monthly  statements 
qS  niotual  debts  and  credits.  A. 
dieaf  leaving  a  large  balance  due 
from  hiiuself.  and  partners  to  C 
and  Co.,  who,  for  two  months  af- 
terwards, make  no  alteration  in 
their  own  books  as  to  the  mode 

.  of  keepmg  the  account,  but  con- 
iipup  it  as  before.  In  the  inter- 
val, money  is  transmitted  to  C 

.  and  Co.  from  the  country  bank, 
sufficient  to  pay,  oQt  the  balance 
due  from  the  firm  at  t&e  time  of 
A.'s  death.  During  the  two 
months  no  accounts  are  trans- 
mitted lo  the  cotlntrv  batik,  but 
at  the  end  Of  thai  time-  two  se- 
parate accounts  arQ  sent;  .one 
Qalled  the  old  account,  made  up 
to  the  death  of  A,,  without  giving 
credit  for  the  money  received 
since  his  death,  in  liquidation  of 
the  balancea.at  that  time  due 
from  the.  firm;  and  the  other 
called  the  new,  comprising  the 
two  montlis,  giving  credit  for  the  , 
auma  seceivea  during  that  period. 


BANKER. 

In  action  by  C.  and  Co.  on  a  joinf 
and  several  indenmity.  bond, 
given  by  A.  and  B:  against  the 
heirs  of  A.,  for  the  balance  doe 
at  his  death :— Held,  that  C.  and 
Co.  by  continuing  their  own  pri- 
vate account  against  A.  and  jB.. 
for  two  months  after  the  death 
of  A.,  as  theretofore)  were  not 
estopped  from  suing  lib  h^irs. 
Sinmon  v.  Ingkam^  4  6. 4.  *^ 

Pag€24^ 
2.  Where  the  customer  of  a  coun- 
try banker  was  in  the  habit  ^  of 
paying  in,  bills  of  exchange, which 
were  never  written  short,  but 
entered  to  the  full  amount  oif  the 
day  they  were  paid  in^^  in  Uiq 
pass  book,  and  also  in  the;bqoka 
of  the  bank,  to  the  credit  of  ttie 
customer,  as  '*  bUIs"  '  O^ot  J;as 
**  cash'^,  and,  after  such  fniij^ 
the  customer  was.  at  lij>erty.  to 
draw  to  the  taV^  ^omit  |py 
checks,  and  the  banl^ers  I>ecame 
insolvent,  having  in  tjieir  posses- 
sion several  of  the  cust^mer'a 
bills  so  paid  in,  and  (|ie  a^g- 
nees  having  converted  the'  sam^ 
to  their  use:— Held,  tt^C/the 
cnstomiMr  (who  bad  a  cfish^^l^a- 
lance  in  his  f%voi:  at  fhe^time  of 
nignt  iya|nlaia 


the  bankruptcy)  migli 

trover  against  Uie  htter  J^  pe 

.amount,  there  being  no  efidenoe 
that  he  bad,  in  point  jot  Yact, 
agreed  that  when  ^e  bu^s  werv 
paid  in,  they  were  to  be9piiie  the 
property  of  the  bankers.  TflffV' 
ionY.GUci,  4G.4,^  \  .  :i  i^ 
3.  Sembk,  that  a  'custom  ,lbr 
bankevs  to  use  billa  9p  dipo^ 
sited,  by  paying  thei;^ .  awaVin 
the  cousse  of  tliQur  ,hauik^g 
businessjr  is  not  goad  in' 'point 
of    law,    and   c^rt^^ii^  j^a^not 

.bind  the  customer  without  hit 
express  assent^  A  banker,  hdw-» 
ever,  may  QCgociate  billa  4^^ 
ailed  by  his  customer^,  to  auck 


BANKRUPT. 


835 


on  .extent  as  (he  necessary  de- 
ipands  of  the  latter  may  reqttire, 
without  his  express  authority. 
Tkampson  r.  OUes,  4  6.  4. 

Page  738 

BANKRUPT. 
Se€  Bail,  2.-— Banker,  S.--Com- 

'  MISSIOKBRS* — ^PaRTNERS,  1. — 

Pleaping,  2.— Trover. 

1.  A  certificated  bankrupt  is  a 
competent  witness  to  prove  the 

^  signatures  of  the  commissioners 

'to    the  proceedings    under  his 

commission.     Morgan  t.  Pryor^ 

AG.  4.  215 

2.  lusoWency,  within  the  meaning 
jbf  the  bankrupt  laws,  does  not 
mean  an  inability  to  pay  20«»in 

'the  pound  when  the  affairs  of  a 

bankrupt    shall    be    ultimately 

leb.und  up ;  but  a  trader,  is  in 

^  insolvent  circumstances  when  he 

IS  not  in  a  condition  to  pay  his 

^  Aehih  in  the  usual  and  ordinary 

''  course  of  trade  and    business. 

^"Shpnc.yr.  twm,^  4 G.  4.  218 

SfJ.yfL  anii  B.  having  dissolved  part- 

"i^ership,  an  award  was  made  be- 

,'^iween  them,  by  which  B,  was 

|-d;rect^a  to  pay  il.  a  sum  certain, 

9'  ''  nd  .itq  pay  serend  partnership 
e^ts.  JR,  gave  a  warrant  of  at- 
^^iLojrnai  tor  securing  the  money 
''awarded,  with  a  stipulation  in 

Sie  defeasance,  that  if  A,  should 
e  called  upou  to  pay  any  of  the 
^partnership  debts,  he  should  be 

'  'at  liberty  to  enter  up  judgment 
B^  became  bankrupt,  and  A» 
proved  his  private  debt  under 

'  tl^e  commission,  and  received  a 
dividend  thereon.    A.  was  after- 

'  wards  sued  for  a  partnership 
debt,  and  entered  into  an  ar- 
rangement with  the  creditor  to 
pay  it  by  instalments,  and  then 
(^otereid  up  judgment,  and  took 
out  idxecution  on  the  warrant  of 
aUomeyi  before  B,  had  obtained 


his  certificate :^Held,  that  A. 
was  not  deprived  of  his  remedy 
by  ^  Geo.  3.  c.  121.  s.  8  and  14. 
DaUy  v.WoifmtoH,  4  G.4. 

Page  271 

4.  Property  acquired  by  an  uncer- 
tificated bankrupt,  after  bank- 
ruptcy, does  not  absolutely  vest 
in  his  assignees  by  virtue  of  the 
assignment,  although  the^  may 
claim  it;  but  if  they  remam  pas- 
sive, and  do  not  interfere,  he  baa 
aright  to  such, property  against 
all  other  persona.  Jhaytanr^ 
Dale,A0.4i  534 

5.  Where  a  debtor  of  i^i  uncer- 
tificated bankrupt  made  a  pro- 
missory note,  i^ayable  to  the 
bankrupt,  *'  or  his  order,"  in  dis- 
charge of  a  debt  contracted  be« 
fore  bankruptcy,  and  the  bank- 
rupt indorsed  it  for  a  bon&  debt 
to  ii.,  who  indorsed  it  to  B.  for 
valuable  consideration,  and  B» 
sued  the  maker: — Held,  first, 
that  the  maker,  by  the  terms  of 
his  note,  was  estopped  from  say- 
ing, that  the  bankrupt  had  no 
authority  to  indorse;  and,  se- 
cond, that  the  assent  of  the  as- 
signees was  not  necessary  ta 
enable  the  bankrupt  to  negociata 
the  note  by  indorsement.  Id.  i6. 

6.  IVhere  il.  the  dormant  partner 
of  B,  in  a  trading  firm,  allowed 
the  latter,  on  the  dissolution  of 
the  partnership,  to  remain  in  the 
order  and  disposition  of  the  part- 
nership property,  effects  and 
debts ;  and  B,  after  continuing 
in  trade  for  about  two  years  after- 
wards on  his  sole  account,  be- 
came bankrupt : — Held,  that  if  .'a 
share  of  the  partnership  pro- 
perty and  effects,  and  of  the 
debts  due  on  the  partnership  .ac- 
count at  the  time  of  the  dissolu- 
tion, passed  to  B,*a  assignees 
undcir  21  Jac,  1.  c.lD.  8, 11.  In 
re  Qilpin,  4  G.  4.  .    636 
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e3(J    BILL  OF  EXCHANGE. 

BARON  AND  FEME, 

See.  Practice,  8. 

BATH. 

.   ,^€  Ueqitests,  Court  op.    . 

BILL  OF  EXCHANGE. 

J$^fi  PBBTf — Guaranty. — Iksol- 
,   .      VENT,  1.— Stamp,  2. 

i^  *A  biU'of  exchange,  drawn  21st 

'MkNxmbeTt  at  two  months,  for  90/. 

on   a   two-shilling  stamp,    and 

•^'filterad  xm  -tho  same  day  before 

"i4he  acbeptance,  to  the  3.1st  De- 

^'i'eember^  dees' not  require  a  hal/- 

'.'  cromi  stamp  withim  the  55  G:  3. 

'  (<o.l84.  Vfniimv.MttrshaUAG.4. 

.'    i  Pagel9S 

ft^tWhikfeca  fore^n  bill  of  exchange 

'  'Itraa  drawn'  by  A»  upon  and  ac- 

^   etfpUd  by  B.  payable  to  t^e  or- 

*  >de«  of  C  and  a  person  repre- 
.  senting  himself  to  be  C  indorsed 
/  the  bill  to  !>;,  for  tbIuo,  and  the 

indorsement,    as    was    alleged, 
'  •  taraed  out  to  be  forged  :-^Held, 

*  in'  error,  that  in  action  by  the 
indorsee,  against  the  acceptor,  it 

*  ii^as  mmecessary  to  give  positive 

*  priKtf  of  the  identity  of  the  in- 
'  •  idoorier,  as<  the  person  to  whom 

(the  bilLwas.  really  payable,  prim^ 

*:  'ifocte  evidence  *  being  sufficient. 

>  BembUf  that  if  snch  evidence  is 

J  tvb}0Cled.  to  as  insufficient,  the 

/  •  |>iioper  course  for  taking  advant- 

•  il^goiof  the  objection  is  on  de- 
^irrartrer,.  and  not  by  bill  of  excep- 
flkma.  BulMeyyr.  Butler,  4  6.  4. 

.  .  't  625 

-d«>A^  after'  dcawiag  a  bill  of  ex- 

'  ishangev  ota  B.f  whieh  was    ac- 

^eepMl  by  tha  latter,  indorsed  it 

-to* C<^:.who  re^indorsed  it  ti>  A. 

-'Ml  ipupfliianee  of  an  agreeanant, 

•  >  ^Jwiduhit  bonsideration)  that,  he 

•abMd  do  so^  as  seoarity  fbr  the 
payment  of  it  by  the  acceptor, 
and  for  the  purpose  of  rendering 
the  bill  more  negotiable.     On  | 


BOJf  D. 

<denmrrcr.to  a  declar^^i^p  against 
.  C,  upon  the  bill,  ih  th^  usual 
form,  alleging  the  special  qroum- 
stances  under  which  the  ^efi^d- 
ant  became  indorser : — Held , 
first,  that  the  aotiott'ebuld  not  be 
maintained  on  the  bit(;  and,  se- 
cond^  that  the  agreement  to  in- 
dorse was  ^crkl  for  want  of  con- 
aideration.  Briihn  ,v,  WMk^ 
4  0.4.  P«9a.e50 

BONii;  -.;'.. 

See  Award*  4.— ^sciiow^ 

1.  A  safety  bond  hyUtui^iap  the 
payment  of  IQOO/i  worded  i"  for 
which  payment  to  fce^weUiand 

^  faithfolly  made»(  weL>Ulnd.  Mr^ 
sokes,  and  :e«dk  of  usi.laif  him- 
self, for  the  whoki  attd'.«i»ilire 
sum  of  lOOdiL  each  f\is  HmtuHtnlt 
and  not  a  joinl  andaeimdxb^d, 

.  and  may  be  enforced  against  the 
obligors,  seVbrtiily.  ^  Tearing  off 
the  seal  of  one  >of  >lli^Mli9dB 
of  snob  a  bond  doeailkit'aviiid  it 
as  against  the  otfaers^^aad  iSihe 
obligor,  against  wioan  jt»'i»:<fn- 
forced,  is'  entitled  tsf  aamtwhu* 
tion,  it  ftMina  his  ivmedi^iin 
equity  only*  <%ttiiii)iml>j^rteher, 
'4  0. 4.'  •♦•    *«'    pji'hiiiWS 

2.  A  bond  executed  M^.tUe  hssal 
formalities  may  eipcAwCiHip  dbobed 

'  in  pri^sentl,  thobgh^at^lU  ;«liie 
ofexecnlilonilisexti^rasalyaiflded 
that  ft  shall  not  tak^  >4slfealj  ^  sintfl 
a  certain  event  has^  bappUad. 
Murray  v.  EariSkLiriAtGi^iiJ  278 

3.  Where  the  ^bliga[iiiofai(toAiobit 
bond  cravea  oyer  theropf>iitand 
sets  out  the  cOMltionyii«j  binot 
ne«esaary>fortho  bUligna-to^sver 
the  death  of  tfaedetabn  atitokbse 
decease  the  monay  ia^Wcoine 
payable.    Id,-j   .  **• 

4.  A  bond  conditioned  for  the  nay- 
ment  of  2W0L  HifAVidtf  A  co- 
lendar  moiUhi  UfM  ^^Usf  ^kfjdt^th 
of  a,  is  not  within  a^  9  W.  3. 
c.  1].  8.  8.  requiring  the  sogges- 


CA'AftlEE. 

.    tlon  pf  bresichcs.    It  seems  that 

'    sn'ch  a  boad  is  vilbin  the  4  &  6 

"Ann.    xj.  16.       Murrojf  v.  Sari 

j,%lf,  4G.4.  Page21B 

•  ♦    .  '     BREACHES. 

■     ''flleeBoN0,4.— £scBOW» 

BRIDGE* 

M^tfdtpicDt   for    not   repairing  a 

brMg4,  described  as  situate  with- 

}n  the  parfshe^  of  P,  and  ^,  and 

averring,  that  the  inhabitants  of 

p.  and   the  inhabitants  of  the 

township  of  M,  were  liable  to  re- 

'  paj^,  'without  going  on  to  state 

'wliat  part  of  the  bridge  was  si- 

-*  t«at«  within  the  township  of  M. 

"^d'lhat  the  inhabitants  thereof 

'^Wlir^' liable  to  repair,   is  erro- 

'  iieoQs*     Ret  r.  The  InkabitanU 

^ofP$Mfoes^,  4  e.  4.  '  888 

»y .  ' ,.,  \  CARRIEIt 
Flatfldiin^  declared  dgaiast  defand- 
n  hnt8/on>libeir  feommon  law  liabi- 
.  i\hi^  liacarrieiis,  for  the  loss  of  a 
iifiaircel,  Midi  it  appearing  that  the 
n^ottJiMi  •£  dealing  Ibetweon  the 
iiipar^Sfvaa  fot  pkintifEi  to  pay 
.Tifarft^dAoUvM  annualsam  for  the 
lM4arriage  of  parcels,  between  £• 
%imai'JBIi,i\Uiii  on  the  i^ceipt  of 
bidbdkj^ittfll  defiondaaU  were  in 
oiAtiB  kidbit  of  delivering  to  plain- 
l<  tifti  a'wvtiten  aeknowledgmenty 
liifltatiatgiiliat  they  tinderiook  to 
.()deli|vpnl  the  aaipe  as  directed, 
u;v  fiiPQ.Md  robbery . eiicapted ;*' 
thWi^.t)iB  jury  having  fonao  that 
I'fiyiis' wan'tbie  contract  between 
JnAfae  pnrlMet  thevgh  the  lose  was 
i>cc<»Bioi^d-  by  negjigaoee  only: 
t^MM^  »  fatal,  variance.  Latham 
wT^jBtddy^  4^,4«  211 

:';;.  ...  -  CASE.' 

,v  ^t  SviD£NCE»  a,— Way. 

ti  D\»olatati<tt  incase  against  a  elerk 

qf  tHe^nsol  vent' Debtors' CcvQrt, 

'  for  wrorigfolly,  maliciously,  false- 


CASE. 
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ly,  and  unlaWihlly  makiog  out 
an  order,  pnrportiog  to  be  an 
order  of  that  Court  for  the  dis- 
charge forthwith  .of  an  insolveat 
debtor*  who  was  adjjudged  by  the 
Quarter  Sessions  to  \^  detailed 
in  custody  for  tivo.ye^n  iM  the 
.  suit  of  plaintiff;  with  an  aver- 
ment Uiat  tbe  lusolvent  Del(>tors* 
Court  did  not  pronounce  any 
suob  order,  gr  give  aayiiifthfle 
rjty  to  the  defeodaj»t.4o*  w^te, 
make  out,  or  issjae'the  aiaie, 
whereby  the  prisoner  iwaat  dis« 
charged  forthwith»«iui  by  means 
whereof  plaintiff  waeip]i|ffed»«nd 
had  lost  all  means  o£  enforcing 
payment  of  the  dehtt  s^nd  tcosts 
due  to  him  from  the  prisoner. — 
Error  being  broKht  on  tba  jodg- 
ment  of  C.  P.;--Ueljdr  tt^at  the 
supposed  order  of'  the  Inaolvent 
Debtor^'  Qourt  was  not  to  :be 
understood  a^  the  order  of  that 
Covrt  nntil  set  aside,  and  that 
the  dccUratipn  waa  not-  demur- 
rable for  not  averring  that  the 
supposed  order  was  in  feet  set 
asicle.  Whitekg^  v.  Richards, 
4G.  4.  Page  ^37 

;•  Where  negroes  in  a  Miate  of 
slavery,  in  a  colony  of  i^fMrin, 
eseaped  from  their  raaater^s  plan- 
tation, and  took  refuge,  and  were 
received  on  board  «  BrMdt  res- 
sel  of  war,  whilst  shb  was  ata- 
tioned  at  an  iidand  cuptuced  by 
his  Majesty's  ^rms  i'wa  the 
United  States  io  time -of  wiar; 
and  after  notice  given  tb  the  offi- 
cers commanding  on  the  station, 
that  they  were  nui*away  slaves, 
the  officers  oarri^l  them  to,  and 
left  thera  at,  a  J^riti^  c^oiiy  :— 
Held,  that  case  wonld  not -lie  in 
this  country  against  ike  officers 
•for  harbottriog  and  detaining 
such  negroes,  even  though  by 
the  lex  loci,  whence  they  escaped, 
slavery  was  permitted.  Furhm 
V.  Cochrune,  4  G.  4.  «70 


B38        CHARTER-PARTY. 

CERTIORARI. 

See  Highway^  9. 

!•  A  certiorari  always  lies  to  re- 
move proceedings  under  penal 
sUtateSy  tuiless  it  b  expressly 
takcfii  awaj ;  and  an  appeal  ncFcr 
lies  onless  it  is  expressly  giTen 
by  the  statate.  Moi  ?•  Cashio* 
lmry,AG.4.  PageM 

%  Tbe  60  Geo.  3.  c.  73.  reciting 
31  Oeo.  2.  c.  29.  3  Oeo.  3.  o.  6. 
and  18  Geo*  3.  c.d2,  makes  cer- 
tain amendments  in  the  laws  then 
in  force  respecting  the  trade  of 
bakers»&c.;  and  by  sect.  5.  all 
powers  given  by  the  preyions  sta- 
tutes upon  the  same  subject  are 

-  faicorporatedi  except  those  alter- 
ed by  that  statate.  The  31 G.  2. 
€•  29.  as.  3G.  &  37.  respectively 
take  away  the  writ  of  certiorari, 
and  give  an  appeal  to  the  Ses- 
sions :  —  Held,  that  60  Geo.  3. 
0.73.  8.  6.  incorporates  those  sec- 
tions; and  that  on  a  conviction 
under  the  latter  statate,  the  cer- 
tiorari is  taken  away,  and  an  ap- 
peal given.  Rex  v.  The  Mayor 
,  i^  Liverpool,  4  G.  4.  *     276 

3.  Certiorari  refused  to  remove  an 
indictment  of  marder  from  For Jfc- 
sktre,  in  order  to  a  trial  at  bar, 
or  in  another  county,  on  the 
groand  that  the  prisoners  (who 
had  pleaded  to  the  indictment) 
conlu  not  have  a  fair  and  impar- 
tiid  trial  in  the  former  coonty. 
Rex  V.  Mead,  4  G.  4.  301 

CHARTER. 
See  Corporation,  2. 

CHARTER-PARTY. 
jSee  Principal  and  Agent,  1. 

CHURCHWARDENS. 

In  the  parfsh  of  B,^  consisting  of  I 
the  township  of  JB.  and  several  I 


CONTUMACY. 

hamlets^  two  churciiwardeiis  i 
appointed  by  the  townahipy  and 
two  by  the  rest  of  the  parish, 
^ho  made  separate  rate^  for 
their  own  divisions  respectively : 
Held,  that  the  acting  dfatrctf 
watdens  for  the  townsfaijf 'mi^t 
maintain  assumpsit  a^;ainst  flieir 
predecessors  for  a' oUanee  re* 
maining  in  tHeirysnits,' without 
joining  the  other  chnrchwsffdens, 
as  plaintiflb  or  defendants,^  and 
without  proving  that  their  ap- 
pointment was  strictly  legal. 
A$ik  Y.  'namas^  4  G.  4. 

Po^492 

COMBUSSIONERS. 


Where  a  bankrQ|vt was,  after. re- 
peated examinations,  inally  com- 
mitted by  the  commit^sionors  for 
not  satisfactorily  answerljifr,  the 
Court  Kcanted  a  mkud^ixk  con- 
ditionally to  the  commifilidners 
to  issue  theii"  wat^ant  fdr' t  fiir- 
ther  examination,  0|i  a  l^m^es- 
tion  that  tiie  bankhiM%ati^de- 
siroQs  of  fally  disdo|tin||!  nisW 
tate  and  effects.  'H%Brifmiaf, 
4  0.4.  •..-vt  -M  31Q 

COMMltMSNT./ 
See    EccLBSiAsricAL.  JvsiifiDio 

Tiw,t  ,  ,.;, 


coMMiTTmnu  ; 

See  Practicb,  l!U  - 

CONSIGNOR  AND  CfoN- 
SIGNEE. 

&e  Stamp,  2*      ,j 

CONTRIBUTION,: 

See  Bond. 

CONTUMACY.  ' 

See    Ecclesiastical    JurisdiO' 
tion,2.  . 


.  tJONtiCTION. 
CONVEYANCE,     , 


A4^d.of  conycf  Mice  which  omits 

.  Wyio  apt  out  thewbolo  con- 
.f^eration  (Jirepdy,  or  mdirpctly 
yai^. or  agreed  to  he  paid,  for 
the  estate  conveved,  is  net  void 

;  fry  48  G.  3.  p.  149.  p.  22.  There. 
.  fore  iii.f>iectiuf»t  for  aforfeitore, 
,  where  a  leaae  was  supposed  to 

,.  hayo  omitted  .part  of  the  con- 
^iderntioQ^:— Held,  that  this  was 
no  answer  to  th^  action.   Doe  v. 

.,.  ffpi^,  4  Gf.  4.  Page  186 

CONVICTION. 

Sea  €Ibrtioiu»i»  1,  2.— Hamas 
•X   CasjttB,  i.^HawkkRi  2,     , 

J.  TV^  Court  will  not  take  toolice 
.  ;.  o/ap;rJprm8^I  defect  ia  the  pro- 
Gcedi/iigs  under  a  penal  s^tnte, 
unless  it  appcMS  on  the  face  of 
tho.  conviction  itself.  Sex  v. 
,Cafi^ii^ry,4G.4.  36 

.  iin-A-  cpiivictio^  oa  24  Geo.  8.  c.47. 

A  vj-v  4-  wbfch  sixJ)jectA  vessels  hav- 

i.  ing  foreign  spirits  on  board  to 
•forfeiture,  when  found  hovering, 
Ac,fi7thi||(*(E^iil»il3-of  aportof 
this  J^ingdom,  must  shew  on  the 

'  -  fece  of  it,  that  the  party  con- 

.  victed  is^  a  Sritisk  subject,  and 
that  the  vessel  was  not  proceed- 
ing on  her  voyage,  wind  and 
weather  permitliag*  &c.  Exparte 
Hawkms,4G.4.  209 

9v  A  copyiction  on460co.  3.  c.  121. 

.  S.7.  for  carrvingand  eonveying 
foreign  brandy  in  half  ankers,  al- 
leged to  be  «*  then  and  there  lia- 
bte  to  forfeiture,  the  said  offence 
being  commHtod,  against  the  pro- 
visions of  the  acts  for  the  pre- 
vention of  smugging,"  is  insuf- 
ficieat,  in  not  shewing  the  parti- 
cular grounds  of  forfeiture.  Ex 
parte  John  Smith,  AG.  4.       4G1 


€0TIP011ATI0N.       •» 

4.  A  conviction  ui^er  H  Geo.  •• 
c.  30.  a.  le.  for  knowingly  bar- 
bouriag,  and  eoneesding  smug- 
gled spiriU,  cannot  be  supported 
by  evidence  of  BwHrig  the  smug- 
gled spirits  concealed  In  the  bouse 
of  tbc  party  eonvicted,  unless  be 
was  present  at  the  time  of  the 
finding,  or  some  other  direct 
proof  be  given  of  a  guilty  know- 
ledge. Exparte  Ransley.AO. 4. 
Pa§e&T2 

€OPYHOLD. 

&c  Warrant  of  Attorney. 

CORONER.         » 

See  Jury  Procbss,  |- 

CORPOftATJOItni 

1.  Where  the  eharter^  a  coPpora- 
tion,  consisting  of  a  viay or,  and 
twenty-four  ^japital  buigcsses, 
granted,  that  when,  ^d  sa  often 
as  it  should  happen  that  any  one 
ot  more  of  the  tw<?nty-four  ca- 

Sital  burgesses  should  die,  or 
well  without  the  borough,  or 
should  from  any  cause  be  re- 
moved, that  thfai,  and  so  often 
it  should  and  mi^t  be  lawful  to 
the  other  capital  bttrgesaes  "  at 
that  txtnemrvivinff  andremlaining,^ 
or  the  greater  part  of'the^'samet' 
of  whom  the  mayor  Tor  Ao  Umo 
being  shall  be  one,  to  eldct  an- 
other, &c.  and  a  burghs  having 
been  elected  to  fill  up  d  vacancy 
(occasioned  by  death)  by  hcefoc 
capital  burgesses  only,  who  were 
adleged  to  bfrthacajpital  burgesses, 
at  that  time  surviving  and  remain^ 
i„^  ..—Held,  that  the  clecUon  was 
^oid,  not  being  made  by  a  ma- 
jority of  the  vihole  dcfliiite  body 
to  which  tho  words  •'  Or  tho 
greater  part  of  the sdme,^  wcro 
referable.  Hex  v,  WijUyam.^^ 
4G.4-  ^^ 


840 


COVEVAOT. 


2.  Where  a  mc^em  cbarli^r  of  «« 
ancient  bocpn^  ooatained  a 
clause  expressw  disqnalifyiiig 
perta4n  persona, from  Toting.  for 
c^orpor^tapiBpeay  bmt  at  the  aapae 
time,  ratified  and  oonfirmed  the 
mckfiX  uaages^  of.tha  borapgh, 
by  wbifil^  Qertai9  other*  and  dif- 
fercnj^  j^raons  wera  also  disqoa- 
lijSed.  tfom  vot^g  at  any  no^ir 
paUoi^j  or  election  of  oozpo^ate 
bfllqerfy  and  a  person  was  elected 
to^ai^cbrji^ratc  office  in  pnrsoance 
bf  tj^e.  words  of  the  charter,  bat 
not  <y)nforaiable.  to  the  ancient 
c^tpm ;— Held,  that  his  election 
wa^,void«  K^  V.  ^i^U,  46.  4. 
;.,;  V  .  .     Page  390 

.  u         COSTS. 

SBc7A*prt)trNKT,  3.— PRACTIci,  2. 

A  tdawUff  dodwred  in  assvn^ait 
against  tTMtees  of  a  Ittriiplka 
r«idv  gemlnaihf,  went  to  tiaaly' 
witUdrew  his  record,- and,  alt^ 
s^ffinriiig  hnulblf  to  beooo  ptaas- 
ad^  ^ed  the  same  tmateaa  a*  se- 
cond tlBfte,  klf  fUUke,  {01^tb9tB9fiK!6 

oansB  'of  action,  and  the  Onirt 
xeAiaDd  to  stay  the  fHrocoednigB 
iA;the  second,  antU  the  *oaatSa  of 
Ute  fint  actMA  weno  paid.  PMsk* 

''T\  "'COVJBNANT. 


Se6  tKtiKEST,    1.— PtEADlNC,'  I- 

.  \fi  ifffypu9ifxii  fpr  not  ^tUng  oat 
t^^pf  cerVun  garden  ground, 
cl^J(^ndai)t  pjeadcd  an  inclosure 
apt# . .  by  jwh^b .  Hhp .  plaintiff  re- 
^i;\Vpd  ^«.J^^o^ulc,^t  of  waste 
t^qs  ^  the  parish,  m  lien  of  ikhe 
tijpljLeif^  byt.Qmittc(ji  toa^e^e  that 
^h^  CQ^jaipissjpnqrs  i^n4pr  the  in- 
^cpifrf^act  had  n>adc  their  award 
If,  naj^^uanpe  thereof,  and  after  a 
fiAdipg  for  the  deiendaot  by  the 
Jury* upon,  an  issue  of  fact;  the 
C9urt  ej^tcred  judgment  for  the 


plainti^,  jnopi  iohsNita  fmcdklau 
jEaiff  T.AniiMMI,  4 CL ^  ..|^P627 
2.  In  a  lease  for  years ,  fts|  n  bm^ 
snage,  and  premises  in  a.  miUAa 
street,  lessor  lepfffantedT  that 
lessee,  his  executors,  &c  shontd 
not'  perndt  'or"  ■ufiar' ^$mfiikmit 
or  persons  to  inhabit  the  saae^ 
who  should' ctaMrjr  diUiAiem  eer^ 
tain  em^merated  trades  or  hnsi- 
nesses,  **  or  any  bthet  1^9b  of" 
business  that  may  heim^gtmD^  fit 
had  to  be  off^nnte^  or  aim  amufjh- 
ance  or  diArbkne$  kf^^j  of  tha 
other  tenants  of  les8or^4fiC.'l^ssee 
granted  an  nnd^r  tern  oi  the 
premises  (subject  to  the  like  co- 
venant) to  A,  who'  opened  them 
in  the  business  of  a  ^ccp^  Vjp 
tualkr^  which  wa9»Qf4imto(.^ 
businesses  enumecatpd  Mm^ 
covenant  ;-rHe]!i»  4hfti  ^M .. 
acts*  thQCQTeipa^VF^ff[<4iHiW''^ 

An  iminenwrW .  qustpf^^^^ 

lltewaifd  of  a,  maAp^i^ '' 

the  Jui^y  to  senre^  o 
lect,  at  the  election  < 
of  a  borough  ,i^  '_  ^^^ 
Twenty  years  nsa^^ji 
dieted,   is    cogcjnt  etiq..„, 
the  Jury  to  preavQe,jilta)^'^ 
cuatpm  is  inupemori4., 
JoUiffe.AG.  4..        ^      ., 

cusTow:-  ^ 

See  Banker,  2.— ConPoltXTlQN^ 

'  2.— CoCRT-LeET.^^    '!.'!'* 

■pAY  RUL^.  /'•/•^"^  '' 

DEB*.;;  •;•■  ;; 

See  Award,  4.-rrJif  fakx.  .  '  1 

Debt  lies  by  the  draw^  agajntjkjAff 

acceptor  of  a  bill  of  eidfa^gfi 


'Ciipt^M  id  1MB  for  valtte  re** 
tSeiifM^i  ^oods;  Ptidif  r.  Hen- 

''"'    ^*'   'DEBD. 

DiBfliUR&EB. 

J^.  ;    PESJE^TION. 

;]  7^  {Spc  "Habeas  Corpus. 

.:;:;;;^;;i)pvi3E. 

1.  A^  i^iltifttof  devhes  ,li{s  lamis 
^fged  >Rrlth  tw6  taimities,  and 
inject  io'  certirin  legacies,  to 
idlAstee^,  their  heiH  and  amgns^ 
tfritll'  tihCBeplietr  J.,  son  of  his 
sfisler  jlf;' should  attaid  turaiity- 
one ;  and  if  V  ^honld  die  in  the 
mean  time,  untA  J7.  second  son 
of  M.  shontd  afiiYe  at  that  age; 
mid  if  H.  f  hpBlA  4^9  v  Ae  mean 
time,  until  the  dapghter  of  M^ 
liHodlit'arMVe  at  th^t'  age,  upon 
iMftm>aike  otrt  bf  the  rents  bf 
^' WetifflsQ^t,  or  bv  sale  ,or  mqrt- 
"^mihmdt  portions fbf iland 
tHfSrdUngbi'  chUd|rmi  bf  ilf.  pay- 
afit1fr"6ttf'tbei)r  attaining  twenty- 
^e  ;*  tod  f<itther  to  apply  a  pro- 
if^'mit  6tX  of  the  tenu  ibr  the 
^^fttlfonarice  and  education  of  J*, 
ftfaitil  he  should  attain  twenty- 
one  ;  and  then  to  pay  him  the 
residue;;  and  if  he  should  die 
tiefore  twenty-one,  then  to  apply 
alike  sum  for  the  maintenance 
of  A  till  hD^rfionld  attain  that 
age;  and  then  to  pay  him  (he 
residue;  and  in  the  m^an  time 
to. place  out  t|H)  money  arising 
from  the-  rent  at  interest  fioi:  the 
benefit  of  J.,  and  when/,  should 
«tttitt-iwen^-onfr,  or  in  case  of 
bja^deathi  when^  and  as  soon  as 
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H.  shotdd  arrire  at  that  age;  or 
in  case  of  his  death,  Vhcn  the 
daughter  of  M.  should  attain 
twenty-one,  to  the  use  of  /.  and 
his  assigns  for  life  without  im- 
peachment of  waste ;  remainder 
to  tnxstees  to  preserve  contingent 
remainders;  and  after  tne  death 
of  /.  to  the  use  of  bis  first  ana 
other  sons  and  dA^ghters  in 
strict  tail ;  and  for  de(autt  of  siich 
issue,  to  the  use  of  If.  with'  simi- 
lar limitations  over  ip  b{s"ni6ce« 
the  daughter  jif.  and  an  ultimaio 
remainder  to  JKf.  in  f^e. '  Testa- 
tof  died,  leaving,  bis  sister  iMT. 
her  *sonB  J.  and  JEt,  and  three 
younger  children,  alive.  J.  mar- 
ried, and  died  inteatate  under 
twenty-one,  leaving  i^  di|Ufi(btf(r : 
Held,  first  that  the  trustees  took 
on^  a  chattel  intereatin  tha  61- 
tatea  devised  to  thus;  sBoond^ 
that  on  the  death  of  tba  testator ^ 
«f.  took  a  vested  estate  for  life^i 
thirds  that  the  danriiter  of  J. 
took  an  estate  ia  taumale,  ida 
the  death  of  her  father^  and 
fourth,  that  H.  took  at  featater^a 
death  a  vested  estate  for  lifb  in 
remauMler  expectant  on  the  death 
of  bis  biot)ier  J.  m4  faifmre  af 
aans  and  daughter » to  ba  bom  to 
X  and  issue  male  of  such  sons 
and  daughters.  "iWdrl^  y.  jHk<- 
c&tiuQa,  4  6..4.  Pw  ^ 

2.  T.M.  by  will  gave,  devised,  ^d 
bequeathed  to  three  trustees,  ana 
to  the  survivors  and  survitt)r  of 
then),  ^d  the  heifsT,  executors.' 
and  administrators ,  of  such  sur^ 
vivor,  all  and  every  b»  freehold^ 
copyhold,  and  leasehold  cstat^it 
and  all  his  personal  Estate  and  ef- 
fects whatsoever  and  wheresoever, 
in  trust  to  pay  thereout  several 
legacies  ana  annuities,  and  for 
other  ^  the  purposes  in  his  will 
mentioned.  He  then  gave  lega- 
cies and  annuiUcs  to  a  considher- 
ablc  amount,  and  directed  Uiat 
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tile  aBnttitiM  slioidd  be  pigFaUe 
oat  of  his  M,4eo^  three  per  oenU 
consolt.  The  ease  fo«ad  that  a 
large  surpkis  of  the  poraoBal  es- 
tate remained  aAer  paying  fhe 
defota,  legaoiest  and  atauiities; 
irat  did  not  find'tbat  the  le^eies 
were  reaHj  paid,  er  that  the  an- 
mitanU  were  either  aatiafied,  or 
dead.  He  then  devised  as  fol- 
lows :-^^  All  the  rents,  issues,  di- 
▼idends^tnterest,  profits,  and  pro- 
dnce  of  all  the  reet,  residne,  and 

'  remainder  of  my  estate  and  ef- 
fects .whatsoever  and  whereso- 
ever, and  of  what  nature,  kind, 
er  qnalitj  soever,  as  weU  real  as 

'  personal,  whidii  I  shall  die  seised 
or  possessed  of,  interested  in,  or 
entitled  to  at  the  time  of  mj  de- 
ceaae»  I  do  give,  devise,  and  be- 

Jneath    nnto   mj  three   nieces 
?•  M,f  M.  M.,  and  C.  M*^  equally 
to  be  divided  among  them,  lAare 
and  sAare  aKhe^  far  vatd  during 
the  term  of  their  naturai  Oves. 
And  from  and  after  the  decease 
of  them,  or  either  of  them,  it  is 
my  will  that  the  lawfol  issue  of 
them  and  each  of  them  shall  have 
and  enjoy  his  or  her  mother's 
share  of  all  such  residue  of  such 
rents,  Stc.  for  Hfe  in  lihe  manner. 
And  if  either  of  my  nieces  ahall 
happen  to  die  in  the  life-time  of 
the  others  or   other  of  them, 
withoat  issue  of  her  body  law- 
lully  begotten,  that  the  share  of 
her  so  dying  without  issue  as 
aforesaid   shall  go    to  and   be 
ahared  and  divided  equally  be- 
'   tween  the  survivors  of  my  nieces 
for    their  respective  lives,  and 
afterwards  by  the  lawful  bsue 
of  the  survivors  of  my  nieces  in 
like   manner.     And  if  all  my 
nieces  and  their  issue,  save  one, 
shall  die  without  issue  lawfully 
begotten,   then    such  surviving 
nioco  shall  have  and  enjoy  the 
whole  of  the  rents,  &c.  of  such 


residneof  my  estate  for  and  dar- 
ing the  term  of  her  natursJ^e. 
And  bom  and  after  her  decease 
the  lawful  issue  of  such  surviving 
niece  (if  more  than  one).  snaU 
have  the  whole  of  ti^  fef^^^ou 
eqi&illy  between  tjieiiiJKSj|iaie  and 
abiare  aUke;  and.  U'.linfti>ne,' Chen 
such  only  one  shall  h^ve  a^d'en- 
jey  U^  whole  .of  such'  j^  as  is 
personal,  to  and  ,^^hff  9^.^^^^ 
own  use  and    benefit;  a^a.  to 
holdsom«ch  and  auc^  part  or 
parts  thereof  as  are  freenqld  to 
them  and  each  of  them,  if  more 
than  one,  their  pr^^  of  l^r 
heirs  and.  assjgos^  as  Unani^  m 
common,  and  not  as   joint-te<> 
nants;  and  if  but  w^.t^eii  te 
such  one,  his  or  her  heirs, and  as- 
signs for  ever.    Ana  i(  a|(  my 
nieces  shall  die  without  ifSBc, 
then,  from  and  al^r  the»'.i|piiease 
of  the  survivor  of  tb^.  witpout 
issue  as  aforesaid^  X^fpyp,  the 
whole  of  su/ck  residue t^myhext 
male  heir  of  the  name  of  J^,  to 
hold  to  him»  his  heirs,  fl^,qi|W8» 
and  adminiatrators,,  in,  |iif)jpner 
aforesaid.''    Two  p)(  tj^'  ti;i}f tees 
were  dead;  all  the  lui^i^jrere 
living:    two    of  ^  th^i^^j^  no 
children,  the  other  had  one  child, 
a  son,  G.  B,,  and  it  being  a  ques- 
tion what    estate  thete'  putiea 
severally  and  respectively  took 
under  the  will,  it  was  held,  1st 
That  the  surviving  trostee  now 
has  a  fee-simple  in  the  fireehold, 
and  an  absdute  interest  in  the 
leasehold  estates.    2d.  That  the 
testator's  three  nieces  tpqk  no 
legal  estate  under  the  km:'  3d. 
That  O.  B.  took  no  estate  under 
the  will.    4di.  That  WicAe  the 
will  had   commenoedt 'With  the 
words  "  all  the  rents,'^ite.,  and 
the  passage  before  thoad  words 
had    been    omitted,   tba  'three 
nieces  would  have  tafcem  dstates 
toil  in  the  freobeld,  and  absolute 
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interests  in  flie  leaseliold.  ftth. 
Thtt  &•  B.  would  now  bave'  no 
•state  in  (he  freehold  or  lease- 
bold  tetiein^ts.  Bat  should  he 
tfardVe  the  three  nieces,  iuid 
neither  bf  them  should  have  any 
other  child,  he  will  be  tenant  in 

^  tail  of  the  freehold,  but  have  no 
intierest  in  the  leasehold  estates. 
Should  he  die  in  the  Iffe-time  of 
the  three  nieces,  he  would  die 

[    seised  of  no  freehold,  nor  pos- 
sessed of  any  freehold  estate. 
ifyrthwaUe  v.  JeakkMrn,  4  Gi  4. 
Page  ^764 

m^'.  VpBWor  devised  Us  estate  call- 
ed J7.  to  his  daughter  in  these 

'."  ter^s,^^  B.  to  go  to  my  daugh- 
ter C  JIf.  as  follows :  in  case  she 
marries  and  has  a  son,  to  go  to 
that  son  ;  in  case  she  has  more 
than  one  daughter  at  her  hus- 

'  band'ii  or  her  death,  and  no  son, 
to  go  to  the  eldest  daughter ;  but 

'  in  case  she  has  but  one  daughter, 
or  no  child  at  that  time,  I  desire 

•  |t  may  go  to  my  brother  W.  M. :" 
Held,  that  O.  M.  took  an  esUte 
in  'tail  male  with  a  reversion  in 

'  ^fbe,  subject  to  the  other  estates 

^    created  by  the  wIlL    MdHth  v. 

'     Mema,^G.4,  804 


DISCONTINUANCE. 

See  Pbacticb,  2. 

PISTRESS, 
fiise  Taxes,  1.  ^ 

]pOCtESIASTICAL  JURIS- 
DICTION. 

U  A  spiritual  judge  has  no  juris- 
diction over  the  trustee  under  a 
testator's  will;  therefore  where 
a  trustee  was  committed  upon  a 
writ  de  contnmaee  capiendo,  un- 
der 68  Geo.  8.  c.  127,  for  not 
exhibitiiig  an  iq?entory  and  ac- 


count of  Ihe  goods  ^  the  testa- 
tor, the'Court  #rdered  him  to 
'  be  diseharged.  Mex  ▼»  JtMrn^ 
AG.  4.  Pc9Pe4I 

3.  Wbsre  a  wvit  4e  qontamaod  ca- 
piendo issued  udev  W6so.3» 
0.127.  sigMBed,  <«  that  the. de- 
fendant waa  prenoonoed  guilty 
•of  a  contempt  of  the  law  laai  ju- 
risdiotion  eeclesiaaticalt' ia  not 
haTing  d^ed  a^  decree  omade 
upon  hhn,  to  perfonn  Ike.'  inual 
penance  in  the  parish  dmitsh  of 
St* M*t  in  a eertaineanaai  of  de- 
famation;'' anditiqppeandi  that 
at  th^  time  senteAee  whhi  pno- 
nounced,  a  schedule  of  peaanca 
was  made  lout,  <but  wUch^  by 
the  practice  of  the  Eeolesiaaticfll 
Court,  could  not  be  dellmred  to 
the  defendant, until  be  hadf  aid 
costs  of  suit: — Held^  that  he 
ought  to  have  bad  die  .domiiee  ex- 
hibited to  him,  in  its  mora  per- 
fect form,  before  he  could  be  in 

.  contempt;  especjallyas  nothing 
was  said  in  the  sigmfinatit  ■about 
eoata.  Rtx  r^  Maksf,  4  Q.  4^  570 

EJECTMENT. 

See  Conveyance.— EviBKNcjB,  4. 
Notice  to  <)uit.  —  Phac- 
TICB,  7. 

ELECTION-. 

Sec  Corporation,  1,  2.— Hun- 
dred, 1. 

ELEGIT. 

See  Warrant  of  A-rtoRif ey. 

EQUITY. 

See  Bond,  X.— Skttuimekt,  1, 
3,  13. 

ERROIL 

See  Bridge.— Case,  1.— Higu-i 
vay,  3.— Transport  ation^ 
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ESTOPPEL. 


ESCROW. 

See  BoNP, 

Where  a  bond  exeealed  with  the 
ii9aal  formalitiea  was  delivored 
(by  matual  agreement  between 
the  obligor  ana  obligee),  into  the 
hands  of  the  subscnUng  witness, 
there  to  remain  "  until  the  deatti 
of  4V*  whowat  named  in  the 

.  condition,  ^<  and  until  eeitain  se- 
curities were  returned  to  the 
,  obUgpr  I'^—Held,  that  it  was  for 

,  thp  Jury  to  determine  whether 
the  .)K>nd  was  delivered  as  an 
e8<;row  or  as  a  deed^.  Mwiray 
V.  J&irl  Stair,  4  0. 4.    Page  278 

ESTATE. 
'   Sbe  Skt^lkmpnt,  1, 3, 13. 

^  -ESTOPPEL. 
See  Banker.  I-^Bankkupt,  4. 

EVID^eNCE. 
Se^  Bankrupt,  l»— Bill  op  Ex- 
change, 2,— Lease,  i,  2,  a.— 
Limitations,. Statute  op,  2, 
^  ^u-^SfoTiCK  TO  Qinr.>-^RB- 

COVERY. 

1.  ii.,  by  4eieds  of  assignment  and 
bargain  and  sale,  assigned  and 
sold  respectively,  an  unexpired 
lease  qf  promises,  and  the  fee- 
simple  of  a  messuage,  fiic.  to  B., 
and  in  each'  instrument  recited 
.tbAt  ^.^d' received  ihe  pur- 
chase-money, and  on  the  back 
of  eftehiwnotb  areeeipt  for  the 
purchaseriiiw^  ia  fulL  After 
whiph  a  memorandum  of  agree- 
ment, not  signed  or  stamped, 
wasfj^a^n  qp^  between  the  par- 
ties, reciUng  that  B.  had  lately 
purchased  'M  At  the  premises  in 

2uesti9n,  aud  that  A^  being  in- 
ebted  to  S.  in  the  sum  of  100/. 
had  agreed  th^at  the  same  should 
be  considered  as  part-payment 
of  the  said  purchase-money ;  but 


EVtOfilfbB. 

tt  being-underM604;'  tUft  in' 
the  dividend  about' tb'bb 


A.  to  his  creditors',  AQd]tf])u4 
amount  to  20s.  in  the  "j^dimavfleji 
A.  was  td  do  work  (br  39.  iff  his 
line  of  a  buflder  Id  ih^l'alitonnt 
of  such  deficiency:  lind  Yni^r, 
that  B.  was  to  retain  in'hfi  tiidds 
the  sum  of  00/.,  to  be  dl£&^^n^ 
sidered  as  pfurt^paymiinr  dfjOie 
said  purchase-money,  ahd  for 
whicli  said  iluip  B.  vr^s  tb  do  tad 
perform  work  for  J.  in  ^K  *  feie 
of  a  plumber  and  glazier,  'In- 
debitatus assumpsit  l^ins'bith^ht 
by  ii.  to  recover  Ae  motte^jacf 
tually  due  to  him  as  the  piSdrcfi^e- 
moneyof.the  premises  ^'^es* 
tion,  the  declaratio|i  dlegih^ftat 
the  sum  was  due  foi  a!0d  m're* 
spect  of  divers  teneniitrts,  Iftc 
sold  by  plkintiff  to  d^M^nt, 
ftnd  thereupon^  in  conside^tton 
that  plaintiff  would  hike  m^i/oik 
and  labour  of  d^fenilaikt  as  a 
plumber  and  glazier,  irt  Vea^dn- 
able  prices,  to  the  eit^  rif  ^e 
said  debt,  in  payment  ahd' hiktls- 
factioh  thereof,  deOndiiiritedbr- 
topk  to  do*  and  j/e«mtf 
tiff  all  such  work'^Wid^L 

he  might  Vttjuire,  U  Ac  ^„ 

of  the  said  debt^  2Mn^'¥iA6i^ 
ness  of  plaintiff^  tte  r^^^'^lhe 
woA,  knd  refiii^al  M^^W^^dOU^- 
ant  to  perform  ft'--4HHtt;»M«at 
neither  the  igreemM;1io¥|MHDl 
evidence  of  thecontefiH/  #A*M- 
missibieto  sheW'tiiiA'%hei;Mi- 
deration  money  had'  ndt'^imn 
paid.    Baker  v.  'jDA*y.  4»«VI. 

2.  In  yepievlh  by  i4.  16i^'fth^ii/tbg 
crops,  the  poirit  aft  ftiihe'l^lU, 
whether  A.  and  B.  w^itiffMdii^ 
Hants  to  C.  ofthe-hmdlott^Wtteh 
the  distress  was'  HvAd^HUIftM, 
that  Bi  might  be  ^SfaHlib^  iiT  a 
witness  to  dispreMd^  ^  JMnt- 
tenancy,  nfot  being  liaMo^l^'cMHls ; 
and  that  he  was  at  ItaM^lMHIfo- 
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M^,  W).  the  voir  ixrOf  as  to  his 

,  ji»tere4  id  the  eveot  of  the  suit 

J6iHnier  V.  TTarrc,  4  <?.  4.  Pagfc  106 

3.  The  Courts,  of  this  country  will 

.  take  do'  notice  of  the  revenue 

^„Uwii  of ,  ibroign  states.     There- 

.,  fi^rf),  where  assumpsit  was  brought 

^,fbj;  monf^y  leut  iai^raiice«  and 

.^fUnstimpqa    rec^pts  were    pro- 

,.4uce4  in,  prQQf  ot  the  loan^  eri- 

fleuce  to  shew  that  by  the  law  of 

.,,^rf|]ic«  such    receipts  reauired 

..stamps  tp  render  them  yalidy  was 

^  ,rojec^e4#    t/jfianec  v.  Cai&erwood, 

i;4G,4.  190 

4.«It  ^, not.  necessary  to  produce 

^  ,.^e  prigjnid  .order  foi:  the  dis- 

«  fn?r£e  pi  an  insolvent  debtor, 

J,  M^  joifdei)  to  prove  the  title  of  his 

t  ^ssjguee  to  maintain  ejectment, 

.,^8  s^cbr  under  the  1  Geo.  4. 

.  c.  119«,  s.  .4.      JDoe    T»    LoMd^ 

.  4G.,4.,  509 

^.  .\Y  here  nlainUflT  declared .  in  anse 

^  ag^stoef^ndaiit.fQr  aipalicious 

.  f  mrrest,  by  going  before  a  Justice, 

^ ,  ^4 .  ibeiTQ  falpely  chftrging  him 

.^  with  iMi  assault,  and  oausingthe 

^4usyoe;te  gfaot  bis  wftnrant  for 

^(fnnrehendiog  hinii  bj  virtue  of 

^j^w^4<4i,be  was  arrested,  and  com- 

ij^j^ted.feQ  prison  until  he  found 

jftfirftieSy  and  that  defendant  af- 

*)tffeT;9^^rds.  preferred    an  indict- 

'  (i^^fil  against  plaintiff,  which  was 

.  tjjgipof  ecT  fit  the  Sessions,  and  in 

tf^.<?F^ef  to  prove  the  information 

j^4  varrant,  upon  which  plain- 

'  j^  was  arrestea,  the  committing 

f,  Justice,  the  deputy  clerk  of  the 

I  peace,  and  the  constable,  were 

(S^Y^^%  examined,  and  it  ap- 

jl^^mg  ^m.th6  evidence  of  the 

f.first,  J^t  he  had  delivered  the 

i^ifpnifation,  l^  the  deputy  cl6rk 

r,«f,tbe,.pe{icf,  or  his  clerk,  and 

>  Jlfjieiv  nothing  more  of  it,  and  that 

'f.  }^  \^i§F^^i  A  warrant  for  the 

.^pifrebmsian  of  the  defendant, 

,  h^t4id  not  k^Qw  where  it  was : 

ftnm  this  eridence  of  the  second, 
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that  he  hadusarohed  for  the  in« 
formation,  but^  could  not  find  it ; 
and  said,  that  it  might  hare  been 
returned  to  the  Sessions,  and  de- 
livered to  his  clerk,  without  his 
knowledge ;  that  it  nrobabl y  was 
not  returned  at  ali;  and  that  if 
it  was,  it  might  have  been  de- 
stroyed, when  the  bill  was  thrown 
out;  and  from  the  evidence  of 
the  third,  that  he  did  not  kh'ow 
what  had  become  of  tb^  infpi^ina- 

.  tion,  but  that  he  gave  (he  >yar- 
rant  to  the  gaoler,  who  wa^^pot 
examined :— Held,  that  the  plain- 
tiff was  at  liberty  to  go  into  se- 
condary evidence  of  the  contents 
of  the  information  and  warrant, 
and  such  evidence  having  been 
rejected  by  the  Judge  at  nisi 
prius,  the  Court  ordered  a  new 
trial,  withpat  costs*  jPreemanT, 
Arkell,  4  <?.  4.  Pag^  069 

0»  A  count  for  maliciously  indict- 
ing for  an  assault,  cannot  be  sup- 
ported without  proof  of  some 
consequential  injury  sustained  by 
the  plaintiff,    id.  ib. 

EXCEPTION  AND  RESER- 
VATION. 

Set  Trespass. 

EXECUTION. 

Set  Practicb,  4. 

»  EXECUTORS.    . 

See  Limitations,  Statute  of/1. 

EXEMPLIFICATION. 

See  Recovery. 

.  :pees.   . 

See  Requests,  Court  of,  ?.' 

felony;    ' 

See  Certiorari,  3. 

FISHERY. 
Ste  Imp^MT. 
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FIXTURES. 

See  Vendor  and  Vendeb^  1. 

FOOTPATH. 
•SSse  Highway,  1, 

FEAUDS,  STATUTE  OF. 

1.  Where  a  person  entered  atrades* 
man's  sliopy  and  selected  Tarions 
articles,  some  of  wbich  he  mark- 
ed with  a    pencil,   and  others 

'  were  cat  from  piece-goods,  and 

.  laid  aside  for  him  (the  whole 
amounting  to  more  than  10^)  and 

'  (l^sired  them  to  be  sent  home; 
and  -when  sent,  he  refhsed  to 

,  take  them  :— Held,  first  that  tlie 
Contract  wais  jomt ;  and  second, 

'  that  there  was  ho  acceptance  to 
take  the  case  oat  of  the  statatp 
df  Frauds.  Paldey  r.  Parker, 
AG.  4.  Page  220 

%,  Wheve.  a  penon  attending  a 
-  piri)li«  auction  room,  bid  for  a 
lot,  and  aftar  baring  been  de- 
idarad  tbe.fiighest  bidder,  the  ar^ 
tiole  was  imnadiately  delivered 
lo  him,  .bat  in  a  few  minutes 
atierwards  be  stated  that  he  had 
been  mistaken  in  the  price  and 
refused  to  take  it:— Held,  that 
it  was  a  question  of  fact  for  the 
Jurj^  whather  there  was  such 
1 1^1  acpeptitt^  .of  tha  artiQle  as 
w^uld  .take  the  ease  out  of  the 
atat^ate  of  Frauds,  so  as  to  shew 
that  it  ^fia  the  intaDtion  of  both 
parties  to  be  bound  by  the  sale, 
no  ^eposf  t  j^poa  the  prioe  having 
.  been  made  by  the  vendee  agree- 
.%bl^  to  one  of  the  printed  con- 
ditions in  the  catalogue.  PAt7- 
i^T.BuiQm,4G.4. 

GAMB^NO. 
See  Kino's  Bench  Prison. 


GAOL  ALLOWANCE. 

See  PrisonebSp 

GUARANTY. 

Where  the  firm  of  /•  ^  Co.  gave  m 
guaranty  to  P.  Sc  Co.,  that  they 
would  indorse  any  bill  or  bflta, 
which  S.  might  give  to  P.  ^  Co. 
in  part  paymetit  of  an  order  'for 
certain  goods  then  exacutfaig  torn 
him:  P.  ^  Co.  to  allow  51  per 
cent,  on  the  amount  of  the  btHs, 
for  thc>  guteanty;  and  In  part 
payment  of  the  goods  Sf  g*ye 
P.  9*  €b.  a  bill  at  ei^eett 
months,  which  the  latufr'k^t 
for  seventeen  months  and  ten 
days,  and  then  finding  that  5. 
was  insolvent,  applied,  for  Aa 
first  time,  to  /.  $-  Vo.  for  Hieir^- 
dorsesfent,  tendering  the  Kinoiint 
of  commission : — Held,' '  that  P. 
4r  Co.  were  concluded,  by  their 
laches,  and  that  /•  ^  Co.  were 
not  liable  on  flieir.  .guaranty. 
Pajfne  v.  /ves,  a'G.  4.  PageWA 

HABEAS  CORPUS. 

Where,  in  the  return  to  a  writ  of 
habeas  corpus,  two  causes  «ier« 
assigned  far  a  fwisoner^a  deten- 
tion,  first,  a  oonviation,  Am^^g^ 
gling;  said  saoond,  <  desertion 
from  the  navy  ^-^BM^f  thM  Ae 
latter  cause  conld  ajoV  .hai^pi- 
peached  on  a£Sd»fit  ior  fba  ptar- 
pose  of  shewing,  either  tha^Ae 
prisoner  had  never  bean  a-isaa- 
man  in  his  Majest^r'a  i^vy»:or 
that  aupposing  him.  in  fscl  a  aaa- 
man,  he  had  been  illesally  im- 
pressed in  the  first  faatknae. 
JUx  r.Eoffer$p  4 O.  4»  6D7 

HAWKEB.     -      ' 

1.  The  manufacturer  of  goods  i^fiH 
not,  withdut  a  hawkers  licence, 
vend  his  wai^s  In  any  ikktr  tlian 
the  places  onumerated  in  fiO  GC  3. 


HIGHWAV. 


HUNDRED. 


«4n 


€••  41.  8.  28 ;  and  a  mannfactarer 
hawking  bis  goods  in  a  different 
place  wUkoui  any  licence  so  to  do, 
may  be  convicted  in  a  lOA  pe- 
nalty only,  under  s.  17.  of  the 
,  act.  alUi^oqgh  a.  20.  imposes  a 
4w«  penalty  for  an  offence  appa- 
^fently  of  the  same  description. 
.Be*  Y.Websdell,  4  G.4.  Page  360 
^'  £iposii\g  to  sale,  and  selling 
tisamB.  hawker  without  a  licence 
\  is  an  offence  against  the  statute 
^S^G.  3.  c.41.  and  subjects  the 
^Ibffender  to  a  penalty  of  10/.  al- 
^y^hough  by  12  6.  3.  c.  46.  s.  6.  it 
]  would  be  an  offence  for  a  haWker 
^' to  sell  tea  in  an  unentered  place, 
^/evQu  if  he  had  a  hawker's  li- 
vcfjd^e.    iica?  y.M'Gill^  4C?.  4. 
;,  I.    .  '.  377 

d«  the  i^^nt  or  servant  of  an  un- 
^  i.iiceii[ce4  fiay/kor  is  equally  liable 
«tw/tb^i&  principal  to  a  penalty  if 
-^j^^/seUs  without  a  hawker's  li- 
J!.ce{ic6«\/<L  ib. 

.  HERfeFORD* 

See  Practice,  6. 

,  HIGHWAY. 

lif  By  b&^eo.  3.  c«  68.  s.  2.  the 

nemient  to  writing  ior  turning  a 
jfootpiilh  nmAt  be  under  the  hand 
H^ainlra^al  bf  •  the  owaer  of  the 
'jilliiM';'tht««£Jh  which   the    new 
•ffiatbii^' proposed  to  be  made; 
ithpsclbie   irfaere    an    order   of 
j'Buatftteafor  taming  a  foot-path 
tiwva   foonded  upon    a    consent 
I'signedv  and  selded  by  the  at- 
ivtomeijrof  'one  of  the  parties  in- 
itenritted^  and  there  being  nothing 
*lo  bind  the  brineipal  :--Held  ill, 
^'litid  quashed  bj  tfiia  Court  after 
confirmation    by  the    Sessions. 
An  order.idadD  iiader  this  statute 
cannot  be  cpnfirmed  until   the 
Sessions  held  next  afler  the  ex- 
piration of  four  weeks  from  the 


first  day  on  which  the  noticea 
required  by  law  shall  have  been 
published;  therefore  where  an 
order  was  made  for  diverting  a 
path,  and  notice  thereof  giren  on 
the  20th  December 9  and  itwaa 
confirmed  atSession9  on  the  17th 
January: — Held  irregular  and 
quashed*  Sex  v.  Crewe,  4  6*  4. 
Pages 

2.  The  13  O.  3.  c.  78.  s.  80.  pro- 
hibits the  removal  by  certiorari 
into  this  court,  of  any  proceed- 
ings had  in  pursuance  of^thatact. 
Where  an  order  was  made  by 
two  Justices,  and  confirmed  by 
the  Sessions  for  diverting  a  road 
professedly  under  the  authority 
of,  but  (as  was  alleged)  with- 
out pursuing  all  the  formalities 
required  by  the  act:-T-HeId^ 
that  the  certiorari  was  still 
taken  away ;.  and  after  the  pro- 
ceedings had  be^n  in  fact  re- 
moved, the  Court  quashed  the 
certiorari  quia  improvide  eman- 

.  atit,  and  mused  to  discuss  the 
sufficiency  or  insufficiency  of  the 
order.  Quare  whethe}*  an  order 
for  diverting  and  turning  an  old 
road  need  set  out  the  names  of 
the  owners  of  the  fond  through 
which,  the  new  road  ia*-  proposed 
to  be  carried?  jRex  v.  CWsson, 
4  C?.  4.  30 

3.  A  pariah  is  liable  as  of  common 
right  to  repaur  all  highways 
therein',  but  an  indictment  will 
not  lie  iigamat  a  district  called  an 
extra  parochial  hamlet,  for  not 
repatriag  a  puUie  highway  with- 
in the  same,  unless  aome  special 
ground  of  liability  to  i<epair  H  al- 
leged. Met  V.  Aingmmre,  4  C?.  4. 

.     ^  608 

HUNDRED. 

1.  Hastings  erected  to  take  the 
poll  at  a  contested  election  for 


'     members  to  serve  iaparliaaeni. 

'  J*?,' W  *''fi<*  nes'  agjfiast  the 
*';]nMmI-'fbT'  the  dcstrHcUo^  of 
■"  -  !*™^|J^P5^  ^  a  tumpltuong 

•  meniujr.  wbere  JiastiDgs  erect- 
'  «t  *t  tite  ckpence  of  tbe  candi- 
.,;■  ^1*^.  ^k  c6ntc8tea  election  wen 

■  mnt^ed'bT  a  riotous  aissomjjly, 

•  and  «rei»e  «fler#ard«  repdired  at 
'  '1*1*  ?*P*ttcer-mW,  that  no 

•  *tWii^  officer  against  the  hand- 

-  ■jliiKtBaly  t«©«i  fira-iaar  main- 
*fu»  M  wtiaiit  ag&gt  the  hnn-  . 
dred,  on  the  9  Geo.  t.  c.  22.  al-  ^ 
™>«Wh  to>bp  jlttwioisly  receiF- 
•a  tbe  full  amount  of  big  loss 
firon  an  insiinttce  office.  Clark 
7'Bfythinff,f6.4.  4IB9 

-  •       ixcLotrnttr  ■••■':  i 
:';.  •  iNiiENTURE.  :•■•,>''$! 

5ee  Sbttlbmbnt,  4,  a  ,  ,  . 
See  BniDdib—'Pijuvtii,  l—Va- 

;,,     ,;.    ..    IDM^lf(»t.  8.:.     :■■■'.< 

,-:,'   I;  •'•    ,•«  -.v..  ••  .■        ;.      ■   z   ■ 

i.rSK^'^'i  '^  OTJUidians  of  .an 
«  *WBflr;'«nd  lU  his  name,  a  tack 

^tS.2tt"  fi«herjr  wwdemiwMl 

J»MWfaft  dative,  the  iplSn^,  or 

1,22.  &!"!*•*  *«  recel?  the 


>> 


■i  lflJtAl_4riltiTTBL  _ 


^"^  ">^V>»ln9tl»m  debt  in 
his  own  name  for  wears  of  mt, 
thoo^  ii»^Mii^4«tfi«xe6vliBr 
partr  to    fiie  jir'^ "     -^^ 

•*  ffiife  V  a^StiVii  l„ 

See  K«Qu»u^<^yTBT  or. 


1.  The  crriiiiKaiii 

debtor,  who  ha 

Aet,  'iWiJitt?)  __ 

whilst  in  vmn,  h  Mi  ^  axl 
phang^ftWMfiASUM 

that  tough  %«jrtlJ,ppy4^p^ 
dDleot  preference  7tte«i«ailor. 
the  insohei]i^<qa|ifeharga  vw  no 

bond  <wr.»;dbbt-,ii&iti4l*i>». 
ipnr^  diiehafe.  «ii«ir  Mm. 

r  the  Coaiit.  llawn|had«  awfra^^o 
reliem  Un,i»r!Mo(iMf%||iv«« 

'#y»efiM  ■"'*■' 
-tifteii 

M  ^AthwwMt 

:i|.&.4.  •♦•^^ 

.MI  .aov 


«it 
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£i;asiI 


L(«ELi 


tor's  rtiit,  dtte  at  l£^-Elay. 
.   JVtdk}^  V.  Ihward,  4  <?.  4. 

i!.  In  aoikyo  bnibtt  11  Oeo.2.  e.  10. 
^   argaittst »  tanimt,  forfrttiiduleatlj 

rentovfa^  hb  goods  to  avoid  a 

'    distress  for  rent,  it  is  not  neees- 

'   t9ty  to  ahew  ail  actual  pattioipa- 

*  ttoni  in  the  act,  if  the  removal 

takes  place  'with  his  privity. 
^^  LisUr  V.  Brown,  40. 4.        601 

•'-'  •''"  •        LEASE. 

jSreANNUITYiOiTT-l^NBLQRD  AVD 
.    .TbNANT;    i.-^Pl«EA01NG,    J, — 

1.  A^  instHioiciit  not  tinder  seal, 

' '  %tereby  j4.  agrees  to  let,  andJ9. 

iagifetes  to  take  and  rent  certain 

'|yrenkises,  to  hold  kenoefhrth  for 

'  a  terra  of  tblrtj-foor  years,  de- 

'ferntfnablo   by  either  party  on 

giving  twelve  months  notice  i  at 

*  the  end  of  the  Urst  seven,  fonr- 
tton,  or  tWenty^^figfat  yean,  at  a 

'  <Mtah^  yeariyrent,  clear  of  all 
laxe^;  and  B.  binds  hitoisetf  to 
leeep  the  premises  in  timantabl^^ 
'repaid  dnring  die  term^'with  a 
finrther  agreemeirt  on  the  ^part 
of  A.,  to  ^nt  a  lease  on  the 

'  like  terms,  with  usual  covenants, 
within  three  months,  is  not  a 
kase,  though  it  contain  words 
ef  present  contract.  CoUey  v« 
Sireetom,  4  O.  4.  622 

'9.  Afehant'  holding  under  ^a  spe- 
"cial  agreement,  (which  is  to  be 

•  'tl\e  basis  of  a  foftire  lease,)  con- 
<^  tainittg'  several  obligations,   one 

'  oF  .^hich  is  to  keep  the  premises 
'mlenan table    repair,    may  be 
sued  in  asauiApait  generally  for 
' '  not  repairing,  without  setting  out 
'  the  special  agreement,  under  a 
'' '  count   '*  that  defendant  became 
'tenant  of  premisesi  and  in  con- 
sideration thereof  undertook  to  re- 
'  psiir;''  tnd  the  special  agreement 
may  be  given  in  evidenoo,   to 


prove  the  fkM'6t  A'tAiaiicy;  as 
the  consideration  for  the  ^mise 
to  repair.  Vdllitf  v.  'S^eeicn^ 
AG.  A.  -         PatfttfOt 

S.  Lessee,  bound  by  coveroatnt  to 
repair,  nnder-lcts  pari  of  tho 
demised  premises,  wiih  a*  Hke 
obligation  by  bis  tenant  tb  ti^i^air 
within  three  months  after  notice 
for  that  purpose.  The  pr^mtsea 
under-let  becoming  out  of  repair, 
the  superior  landlord  gives  no- 
tice to  his  immediate  tenaiH.  to 
repair,^  at  the  peril  of  lovfdiiug 

'  his  lease.  Under-tenant,  sifter 
notice,  neglects  to  rbpair  wMun 
threq  months ;  whereupon  lessee* 
to  avoid  a  forfeftdre  of  Tiis  trfcolo 
estate,  enters  and 'jittts  the  *Are- 
mlies  in  tenaniaw8  rertiBrt — 
Held,  that  his  under-fMAM'tvaa 
liable  to  him  foi-  the  whbW^ «- 
j^ehce  ^o  inctrrred,  alt&au^Hhe 

'  fbrmer  had  sdd  hfa  tlit^n^  in 
the  premises  to  a  pttrdhaser.  Who 
had  entirely  reMRttmm,  More 
action  brought   /iL^  *      "^^  *    ^ 

LESSOR  ANA  lESaStiLLl 

nSce  Covenant,  ^    ,     . 

On  an  information "f^  ffekely 
and  maliciously  ptrbfihhMi^li'tibel 
concerning  the  King,  -fy''^ing 
it  out,  that  his  Majesty  Wte'  af- 
flicted with,  mental  d^fangement, 
and  a  verdict  of  guihjr  hikving 
passed  against  the  mfen&ants,  it 
was- resolved,  Ist,  That  to  assert 
falsely  of  his  Mfl^^^ly,  ht  tk  any 
individual,  that'he  labom^Ufder 
the  affliction  of  mfentd  dMAige- 
miBnt,  is  a  ctimimd  ^ot,  itod  a 
'malicious  int^ritibn  mfty-bd*  in- 
ferred from  the  mere  fact  of  pub- 
lication, unless  evidence  is'-)^en 
by  the  defendant  to  rebut  such 
inference;  '2d,  ThaC'such^tti  as- 
sertion concerning  the  kittg,^benig 
in  itself  mischiefoos  to'the^  pub- 


LIBEL. 

ai  Kp«, J4  JM^  u^t^QtaUe  offeiiQe,  w^h- 

V.  (9utf^y  allogation  or  ^vfict  prpof 

v(.^4*lQaUcious.iDV:ntioD;  3d,T|iat 

.  y^j^era  the  Jury  desired  to  kqow 

(  I  *^,wh^^}or»  in  ord^r  to  coovict  a 

.j.iilcfend^t  for  tbe  publication  of 

<4.  ifi  libefi^fimaliciout  ini&Uixm  most 

KnJixA  sbapra  ei^i^ed  in  bis  miud/' 

?. .  Aoy  wfjre  Qorr^otly  answered  by 

^  i^ttie  Jud^se,  who  told  tbem,  that 

•,.'^^  person  wJbo  publishes  that 

.«,^bioKia  calumniouA  copcesf^ng 

).  .m$!  i^har^ter  of  pother,  mast 

ni..i^  p^sumed  to  haire  intended  to 

I  ,i^6  tb^t  which  tfa^  publication  is 

'i;iff^6^ri\y  and  obviously  calcn- 

;  .,|^fd  to  ^fiect,    unless  he  can 

nJ^P^  ^b^  cwUrary;  and. tbe  onns 

'M^  prpvii)g  tbe  contrary  liea  upon 

.    imf'  a»4  4^f  That  where  the 

:^i:vP!^.Misl^r  of  a  libel  atates,  ^hat 

;r<>th^.fact9l^cb  he  communici^tes 

,„:!«[  **frQm  aMoriiji"  and  it  turns 

,,;  QfiUktff'  tib/B  fapt  is  nptroQ,  be  is 

oj!  j^Ut^  of,  ^  fcUsc  assertion  in  the 

., (.f^imi^/s^jM}  of  the  word.  Rex 

,'  V  ▼.  Bartey^,  4  G.  4,         Page ^4!^ 

JLlSt8rA*lOK6/8TATDTB  OF.^ 

1.  4*  and  Jbf.  make  a  joint  and  se- 

Teral  promirsory  bote,  and  after 

vl  )Af  ;b»8o^  of  ^x  years,  A.  dies, 

l^.^i'l^Tii^  JSL  01^  of  his  executors, 

^,,,1  g^d  JB(.  subaffqnentljf  pays  interest 

ti:  QP'Aa-nA<»9  not  in  his.execu- 

,j(i^V??f}?l<sh»«><?t«r9  bat  personaUv 

oMiv^i^  leaker  of  the  note:— Held, 

m'  .Mf^.^  action  by  the  executors  of 

H  libe -pfliyep  of  the  note   against 

V. .  il/s,  cxe^ntora,  alleging,  first,  a 

/  ;  promiae  by  the  testator  in  bis 

.lifeHtiino;  ai)d  second,  a  promise 

,    ;,by  tbe  eifiecutor  after  his  death, 

tbat  the  payment  within  six  years 

\  of.  ipAeresl  by  B.  (who  suffered 

,|Adginwl    by  default)    was  not 

auQlci^nt  to  tdLethe  caaexmtof 

.,  t)ie.  .statute,  of  ^Liioij^Ltioas,    as 

...  againot  the  executors.    il/Atfwy. 


LIMITATIONS,  STAT.  OF.  »^y 

%  Ip  ^Bsompsit  fqr  seaman's  wa^s, 
to  which  the  statute  of  Limita- 
tions iras  pleaded,  it  was  prored 
that  tbe  defendant  being  apjilied 
to  for. payment  after  the  lapse' of 
six  years,  said,  "  .1  will  see  tay 
attorney,  and  tell  aim  to  do  v&at 
is  rigbt/V5ei9i&/e|  this  was  not 
a  sufficient  acknowledgnient  to 
take  tbe  case  out  of  the  statute. 
Miller  y.  CaldweU,  4  G.  4. 

Page^ffJ 

3.  A  landlord  having  tortiously  re- 
ceived from  several  of  his  tenant!^ 
•taridua  snms  of  money,  bne.of 
the  .tenants  after  the  .lapse  of  six 
years  applied  to  have  the  money 
refunded:  to  this  the  landlord 
replied,  « that  if  there  was  any 
mistake,  it  should  be  rectified  :" 
Held,  that  this  vas^sucbia  recog- 
nition' of  liability  as  would  take 
the  case  out  of  the  statute  of 
Limitations  as  to  another  tenant, 
although  tbe  latter  had  given  no 
aitbority  to  the  former  to  make 

'  the  applicatifiiu  qn  .her  behalf. 
C/orA  Y.Hougliam,  4  G.  4«     822 

4.  Where  ^an  administratrix  had, 
after  the  death  of  her  intestate, 
made  a. similar  payment  as  abovo 
m^utio]^  .to  tbe  landlord,  oat 
of  assets  in  ber/i^ands: — H^ld, 
^that  altbougb  it   «S[4s^^  iM^    ^ 

wrongful  pay (a^pt.  y$t  sbe  might 
sujB.as  admi^iftjrfitrlx  .to  prec^yer 
it  back.    lit.  jr6. 

^.  If  a  plaiintiflr  reUes  nffm^  frumd 
fui  uja  ^q$wer  ;to.^.p(e|&  9f,^he 
st^V^t^.  9f  il4mitatioosj  it  mpst 
be  spe^aUy  re^p^eadiad^  j^^  9an- 
pot  be.taken  .advantage  of  .ui^4er 
tba  co^i^ion  TepUcatioft^  thajb  f he 
4ejEefi4«^t  djd  p^AQ^ao^w^^^JM  aix 
years.    Jd.  ib. 

.0.  SVbQi'e,th9jevi^e]Di9e.9f,thepay- 
jn^pts  above.  Qieationed  cpn^ipted 
of  memoranda  of  accoun^  .  )der 
Jiiv;€vr^  to  the  tenant*  in  wbich 
fhe  itefps  An  ^^aesUon  wpse.set. 
down,  and  to  eacjii^f  wliii(^b.was 
3H  2  ' 


m 


^mm*m. 


noranda  we^,A<imi8sible,  with-, 
.^,t))ff^iUm^.  when  conpled  with 
,  .ei^ijek  iq  ,<a(>  stewarcrs  'books 
!  to,  .tjie  .same  pflecL      Cfar*  v. 
>.' v^CwMJi^in^,  4 <?..;4.        .  Pa^/e  322 


.■)w4fJj 


Ain>.  Sai^ 


^ W 

^^*-  "^V^^^tee  Coubt-Lbkt/      ■/ 
*•  ;'•  *lHtrWAL'  CREDIT*.'  " 

**'»i;  'V  >.  .♦    ':  .■ 

ll;"  ifORWICH.  ,01 

By  1(F  Ann.  the  city  of  iVbruTtcA, 

'   andfo«xil6iiti]ld^Iiti%iimd''0f  the 

^*  same,  nfei-jp  iapo^pofat^  for  the 

purpose  of  better  employing  knd 

'    maiiitainiiig'fl^  ;PlpQf   thereof; 

and  the  guardians  thereby  ap- 

poinl6d^Wer6^i^mpld^f^4  from 

'  <1tiiie^'lxlr/^tipQ>  tankwcmUdn  'wftaf 

««§gpMmte^nti||s 'weifld  -  ke  tiM0s- 

laaij^f^ftrtiMtipiirptfiBe^fliid  asoer- 

'>{lai^>iriifrtr«fr€Mi^ii;  «adh   pa- 

'«hv^c«iiQaut  odiatrttmte^  and 

Jitheh^edEfy^bD  same  tb  the  jus- 

•  ;Aao6i^  Urn  i£imboiuk*mtre  to^isime 

'<iliidinw«Mrai)t'|requiiiiig  ifafrpro- 

i.  ponLofficera  ^of  oadbi .  j^rit^,  Ac, 

.Mniviiiciiapdrasiess  the  aaaiuiion 

M.lM(>fl<M|ftfectirB  iBhabilttnts»;  «iid 

t  it  w4«  Juroiidadli  that  if  ?any  per- 

*iiBQtfyf^tnahp^o%  shouldiiidMm- 


NOTIDE^imiltieAlR. 

8elft«t)miMleMi(ili«e  ta^ 
equally  a98p9spAj  M*,^^  ^«J 
might  apfpeal  loi£e  nezTVessiona 
held  Rfmr ^MliiP.mibment  nutde 
andden^f^nd^.  T^hf^^^e^  this 
Act,  the  governors  cerunea  that 
the  hamlet  #f.ii^|ti|ght  to  pay  a 
certain  proportion  of  ajjj.  assess- 
ment made  M  iii&  <v»le  city, 
and  two  ju^usc^j  s  vyiped  their 
warrant  requinng  tne  collectors 
of  tke  hamlet  to  tosMM4hati'SiiBl 
upon  die 'infakbita»tsp«M>ihe 
haflilet  tteinf  ag^vtMjMfach 
assessment  ri^**^' Held^i  )mnn']ttie 
ohnrohwaiiAoBg-  ukd^iaiiitfseera 
might  appeal  flgaiBsti>««blfav  oer- 
^  tiEoHtft  and  the  wafvilkt<tlarteii, 
as  heing.  tot  \ammktktlnmdt^tmd 
cfomfeiiMisd,  witihii»4)ie  m^ailn^of 
the  t^ppM  daoieio  jn«nvii#%e 

...  ||.-  •  in,, -,..,- ^o«j  *jil'  fii  aood 

A,  notice  of    apppa  ^ 

^   allowance  oF  pter;^ 
'   tiat  the  clitf(prehr.    - 
(ennmeralfh^  ikiiYay; 


I  Unm 

...... Hom^fM^'^i 

Set  hkHmJof«9AffvV^mnPtf^^ 

Upon  a  written ,  .Tpafli 

mise  from  th^  to^fow 

.    .Ajt,**,  a ,  notice  .|tc '  ~  ^ 

.   evidence,   ibat  b^^ 
the  p^r^ed  ineant. 
\cfay/   Siich'evldfeifi^^^, 

nient  is  pot;  nnqer  seai.   . 

S(kTrespass,  24.  0^ 


lfe4* 


tlBA.     ^ 


though  as  to  third  j^ewons  Be 
might  have  h^en  liable  as  part- 
ner. 

A  dormant  partner  is  within 
the  intent  and  meaning  of  the 
statute  21  Jac,  1.  c.  19.  s.  11. 
Smith  Y.  WaUm,  4  Gf.  4.  Page  751 

PEERAGE. 

The  Conrt  will  not,  on  motion,  can- 
cel a  bail-bond  given  by  a  person 
claiming  to  be  an  Irish  peer,  un- 
less his  peerage  is  clearly  made 
*  out.  Storey  v.  BirminghAm, 
4  (7.  4,  488 

PENANCE. 

i'       »  ■ 

jSm  BceiBStASTlCAL   JUBI«DIC- 
TION,  2. 

PERJURY. 
Sn  Tbanspobtation. — Yabi- 

ANCB,  d. 

Sctnble,  thiat  tlie  Gourt  will,  on  mo- 
'  iion,    quash  an  indictment  for 
'  perjury,  for  want  of  aii  addition 
to  defendant's  name,  if  tl^  es- 
'  ception  be  properly  takeh ;  bat 
they  refused  to  quash  such  an  in- 
dictment, where  the  defendant 
produced  no  affidavit  giving  his 
proper  addition.    Rex  v.  Thanuu, 
4&.  4.  621 

PLEA. 

.&«  Insolvent,   2.  —  Shamt  > 
.    pleading.— Trespass,  2. 
A  pjea  to  assumpsit  on  a  promis- 
sory nole,."  that  defendant  did 
,  not   undertake,"    omitling    the 
words,  '<  or  promise,  in  manner 
laid  form,  ^eJ'  with  a  conclusion 
to  the  oountcy,  is  not  so  unintel- 
Ugiblea  plea  as  to  entitle  the 
plaintiff  to  sign  judgment^   for 
want  of  a  plea«    iSmilh  v.  Jimes, 
4  G.  4.  621 


See  AGiiKfiMEKt:--Aw/li*!jtii[!'b. 
4.— Bill  of  EpccHAiiGB!,  x— 
Case,  1.  —  tst^ovr.  —  Bi^- 
BENCE,  6.— Lease;  1,^,  3-:|^|?i- 
MiTATioNs,  Statute  o*^  'S:-^ 
Practice,  1,9— SHAi^FLEii)^ 
iNG.—  Slander.  —  T^r'^Vp^ss, 
2. — Variance,  3, 4.  .^ '  ,;**."''[ 

l.Plaintiffi  byind^ture,  demjI^M 
to  J.  W.  defendaAt'(9^  lei(OU»r, 
certain  premises,  to  hfM  |k9m 
29th  SqOembei,  ia2(^  ior  elj^r^H 
years.  J.YF,  oo?enanted,,,iii^ 
alia,  that  be  would,  not^  durjmg 
the  lease^  ^11  or  oonr^y  ac^j 
from  the  preniiseis^  ^uf  fi^^ 
grown  thereon,  during  ^e^.f^^c{ 
term,  except  wJieatralrfOi7t.!«V^^ 
rye^straw;  -and  that  fix)  ^ffry 
load  of  baor,  wh^^tfMf^  Jif^ 
rye*«ti»w,  mhkh  shpjii^  V^ffi^^ 

.  or  convened  away  fqoot^.tqe.p^-^ 
mises«  during  the  2Ba<ff(,f6nH;he 
wooidbringbacka  loap  of»mbg« 
Plaintiff  corenanted,  it»tX  ^t 
lAonM  have  the  <is^<^  t&f  ^l^s, 
<&o.  (or  tk»  recei^iog^of  li^'s/^spQQ^ 
grown  upon  the  prenuse^dunng 
the  last  year  before  tbo  leoQi  of 
tho  term  thereby  g|raA^^„.^fnd 
foroertaio  oth«r,parposi^,^tj| 
1st  ilfay  next  after  tbot  je^pi^ff on 
of  the  said  term,  without fjiwig 
a^y  rent  for  the  same,  .'f'he 
fo^rth  breach  alleged,  th^tJf^W^ 
dmring  the  said  leased  terti^fftiii^, 
m^^th  September,  1820ya«^o» 
dinere  other  days  b^tweeM,4hal  4ay 
and  the  Xst  May,  182ll,  did.^on- 
vey  away  from  the  premises  Ifrga 
quantities  of  hay,  6if\,  vfid^out 
bringing  back  a  load  of  dvofi  Ibr 
each  load  of  hay,  &c.  Plea  to 
ao  much  of  that  breacb.  ^  re- 
spects the  conveyiiq;  awi^:h8y, 
&C.  dsurin^  the  said,  Iease4  pprm, 
that  J.  W.  did  brii^ack  a^ioad 
of  dung  ibr  every  ips^  of  hay, 
die*  coAveyed  away ;  demdrrer 


'io  the  reaiihidof  tfiaU>reach,  and 

;|oiiider  ia  demurrer.     Plea  to 

all  the  broaches^  and  to  so  knndh 

of  I  the  fourth  breach  as  respects 

Uis  coiiivejing    away   hay,  &c. 

during  the  said  leased  term  re- 

^pecUively,  a  release  of  all  causes 

of  aciioQ,  except  such  claim  as 

plaintifF  had  ia  respect  otJ.W. 

not  briD^Dg  back  anng  for  the 

hay,  &c.  conreyed  a^ay  after 

'^h  September,  ld20.     Demtlr- 

'ircr  ftnd*  joinder: — Hold,   first, 

j  that  the  {rfea  to  part  of  the  fourth 

'  brbach  ebvered  the  whole  .of  that 

^-'f^i^dch,  and  therefore  the  demur- 

^  r^  t6  the  residue  wa«  n  nuHity ; 

;  atld  isdeond,    thht  as  Me  tedted 

j*  icrmj  by  constraelion  of  law,  eon- 

^  tinned 'for  certain  purposes  up  to 

i  tit  lHhy,  1821;  and  the  release 

'/  expfiBssly  excepted  Iheneta  done 

'^^aifter  "SMi  Sepieniber,  IdM,  the 

^ea'of  rcffease  dM' not  an^erall 

'  th^t  It^tyrofessed  to  aiiswer,  and 

r  bdrtft^  oad  fo  part,  iras  had  al- 

^  to^het.    Atf/Sr.  Oerm&iM  y, 

^^''WiUuk,AQ;A.  PttffiAAl 

ikT()'a'dt^olairatiw,  itt  assumpsit, 

'^  ^fty'the  'fi«iigiiee»-  of  a  bankrupt, 

{^  m  low/,  had  fthd  receifed,  de- 

^'"fendatit  pleaded,  that  on  an  ac- 

'^'IdOot^t  statM  between  Mm  and 

'V^e  Uttkriipt,  before  the  bmk- 

'*'  in^&f,  he  (dcfondant)  was  found 

\  to  be  -indebted  to  bankrupt  in 

^'  the  sum  of  400/. ;  that  bankrupt 

^  ^ra^  a'biO  of  exii^ange  upon  d^* 

^  fondant  for  the  said  sum  of  400/. 

•'/  jAiyaiMe  to   him  or   his  order, 

'^  whieh  defondant  accepted,  and 

'  rettrrndlto  bankrupt,  whereby 

defendant  'beeame  and  was  and 

'  Mill  is  liable  to  pay  said  sum  of 

'   40€9.  to  bankrupt,  or  hia  order, 

'    or  to  his  assignees,  or  thevr  or- 

'    der;'^e^icati6n  thai  hefett»the 

'    baflkrbptcy,  the  hiK  became  due, 

i    ahd'was  presented,  and  refused 

'    paOf^nent,   by    defendant,    who 

*  ^1^  {refuses  Ho  pay  the  same  to 


POOR  JiEMOVAL.    8»^ 

I     Ihe  aasignoea:-^HoId,  on  ecne- 
'     ral  demurrer,  that  the  defendsmf  s 
plea  was  no  answer  to  the  action* 
.  3nikMpaasv.fl(sal&orae»4G.4. 
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:POLICY  OF  INSURANCE. 

See  Interest* 

POOR* 

QiuBre,  whether  abIc-bodic(J'^p<ir- 
sons  Ijbrown  out  of  their  onKiiafy 
eQi|[>loyment,  andinconsj^quci^ce 
Uiereof  unable  to  maintain  them- 
selves aiid  faovlipSf  ^re  entitled 
to  parochial  relief  in  mone^  as 
iMpa/eitrpoor*  within  tjiepiea^- 
iog  of  43  Etiz,  Q.  %•  s.  1. 

It  is  the  bounden  duty  of  over- 
seers lo  Qodeavoor  to  find  em- 
ployment either  in  or  out  of 
their  own  parish*  for  nble-hodied 
poor  persons  thrown  out  of  their 
vspal  work  :  aa4  H  .^Qcjns,  that 
.  ^t  is  only  in  (JU6  ev'eqt  of  si^h 
employment  not  heing  to  he 
found,  that  they  are  author j|^ 
^n  giving  pecuniary  relief,  nejp 
y.CQlktuXq.Al  ,    t^% 

J^OOBRATJi 

*     5e^  Vestwes,  ■ 

I    ;>  r 

POOR  R^JttOVAL. 

Sembte.  It  is  not  essential  to. the 
validity  of  an  order  '  of*  re- 
moval, that  the  pauper  should  be 
examined;  but  ff  ft  is  posttible 

-  the  Jn^ides  urb  behind  tO'^ex- 
amine  him;  and  if'  -the^  eor- 
raptly  omit  tOMummon  hmi;  for 
tfntt  purpose,  they  af«^  lia^  to 
'an  informatioBi  €¥  to  an  abti^ihn  at 
the  suit  of  the  pauper,  if  hie  is 
removed  illegtdly;  Re»if,Tlie 
hkoMittHts  tf  ^hioch;  A  «f.  4. 


SX-i 


jodijiviii'i  PRACTicffwaoA  avLA  JA?n3ma*i 


Pberaob. — Pbbjurt. 

1.  A  similiter  mast  be  dellrered; 
Jififtol^'^dBfankM  ift  fealidfld  U 

mpk  xjtimtmti  W  :bm    pros. 

,tlH]kit#iii  A  nri«  ip  diidiN^iste 
^bpoliQiiApDQ)»aynMiiiaf  c^slit 
i»)he  itwidrlijr  UiB  Mattel^  i*d 
jflftittlM  Mi  aA:  apt>«liiliiittii  wm 
»giib#iitji4lifi  Muters  bat  the 
oiotli  «0iiD  iMK  IB  tet  taoLed;  aj^l 
tpM'jAildk  thallAliMJFitiki'  ^ 
tt(m<iilhi4h<iiairy:<pracedio^  4#- 
j|eadatie/in  Hmm^HMi^^maimt 
'Mmwh,  %aiiial  iba  flaftitiflf^ier'a 
•  naKniaiui.  auresii,  aad  filed  Us 
tkaioa  ibe  Bib  AiTMiy,  and  it 
''Uaiilfp  ob^ealad  Aat  tbo  laMar 
■flirlioii  ^aa  bsondit  bdjutor  tbe 
?JmI  inaa  Ugal7  JiaamfiuMtltt^ 
/Slflld  m  tb^  Bagaliva;  aadrltiat 
Ai  '  diAottlmnaBea   hai   <!afHm 

JajmpaBl  «^  Ikar  coala)  :jnaiIal|on 
adkrio/tiw  Jtaem  lAata  Iba  rale 
lto;idiaoantiMi^:waa  j^amioaBaaa. 
,Jfc«idlvi(fi0Boaafttfv  4  0^4;  V. 2 
ayBjfftfe  V>'aai^;V>f  tibia  fibbsba 
yplkijitifllNBaiiM  dadhfaLida:bcBe 
.^miBe^tifftf^ipTowBai  ratanaUa' lie 

«aA&to^oalanlnny  ^  Mifa- 
Tab«^  wOmMHnk  jdiriM)  w2rW«%, 
:Haftn»i4^i  ^nftbalttlriVirocMiar, 
iigana  voqniaf ittldr  ibai  dabfc  asd 
«-v4tti,  iand  ioBslba  iHb^  JWlte* 
K^teed^ib  dMiavge .of  Wa  bfliL 
X.A  £BApr|M  tkim/6S  ^nltfrad /ap 
vAHif\jttdg6ia4l>r-HcM,  Ih^  in 
^.'tbufer,  baimigbt ^diaasatife de- 
fendant in  ezecntion,  tbongb  tbe 
latter  u}igbtbiiv^bABiii4freTioa8l7 
aaperaed^a&Ie,    WiiffMi^*  W^^ 
l«i,4C5»4c  .      1    .V  .        81 


iBiAbiK  QmmSi^X  wit 

.  |lud  «'biav0«aa<edilai4Dfif  fl 

airibst-Haldt^ilfabfe^faaibl 


« :iiKi|g-Qaa#aili»b4Mba(«l- 
oand  sail  ndt 
i?fcitaavxl?MAiy,4ifl 

¥BL  40^  Mayor's  Conrt  of  fietv- 
>i4  aBd.i7!ilia^faaiioaM*air 

(Qnart  s  i^^Mliff liaif^^^bflUMtito 

dMitar  -  af  daahttatibiimBMiqnfciJa 

^tafo  taiabavmoaanloritliiA^w- 

^    fiasa;  and4bi  daMaMnWdrilb- 

^aBt  ^MtoeariMbg  IB  .tiaiil 
•  jaaparsidbAotba^ 
t  mf  airdManllioBi4bnd  ariftiBgtb 
;  ,aiftpatrtb/ib  fadifaB^lydhBiaMiie 
1  iamafli<pf>4ttlB^,<tttba  floottdb- 
i    chirgdd  »biii  Js»^«ki^[tAM 

jTIv^AAer  a   rolo   granted^  iM^ 
\     1  660. 4.  c.  87.  in  a  oanse  enti- 

\    lanaDtt  iBi  fta^kaasieaMfpfaaradT 
i    jodgitteni^  ^aai(Mtaaftsij^»«fMd 

}  Mttcation  taiieBtrilul'iinin^lbe 
I     taiia|MkbjrjinrfKiMCUd^<dta^ 

igtdMiiy;:  jiPaa^y>>Jr<aiWS|AflaA 
*.j^''.  *;>•:   ••'  5b  i^nd^vodfi  ^880 

a.  ifasbBadraBdTWJM  brftftOMil- 

.  .' ^.  ooatadvV  \oto?f fiia^seiBVtBBitfa 
i>aa,>aad^plainlifWbebttto^^»^t 

,  lniaband>  doMtft^fUrHdinvpi-: 
kuL  i  rh«ttbiiMaiiiWa|gt]^grtl> 

»     ■   M  tjion  i>.ifl  Ifirl  is  r%iM^ 

a  ChnlDiBli^plrfor  jl%i|MitT/9&« 
'  deabvhilimp,  .wd  ^ba[>«r9tfi0«#s* 
j||tiBMlsiie7  UdihiorMtiBawtkba 
i«4ir«iwfadrlD))iJi«ktiIfr  itl^^ 
;  ;4ndl  Dofc«jiM<irilb)tlM(*^iri<riifK>f 
:  tto«pa^ra0r,|itlianpFt^a  lUiUilr- 


S»0  RATE;     '  ^ 

PROCEDENDO^     ' 

Stt  Traksportatiox. 

PROHIBITION. 

^    Stt  Admiralty,  1,  2, 

PRonnesoRY  note. 

&rBANKltVPr«4.— lilMlTATIOVa, 

Statute  of,  1. 
A  prombsQrj  vote,  whereby  the 
maker  **  promised  to  pay  W,  or 
bearer  the  sum  of  401.  value  re- 
eeiTcd,  with  interest,''  being  in 
I«w  a  note  payable  en  demand^ 
requires  a  fire^shilling  'stamp,  by 
,56  Geo.  8.  0. 184.  Sched.  part  1. 
VHiUUmk  ▼.  Underwood,  4  G.  4. 

RAT£« 

See  CurRCHWARBBNS. 

1«  By  the  Manchester  and  Salfard 
paving  and  lighting  aot,  82  &  3. 
tito  tenants  and  occufMers  •€>£  all 
tnessnages,  houses,  warehouses, 
ahops^.  cellars,  vMilts,  stables, 
cdach-liooses,  brewhonses,  and 
other  buildings,  gardens,  garden 
^onnd,  and  other  tenementi, 
wlthhi  the  same  towns,  are  liable 
to  be  rated  &r  the  purposes  of 
the  bet.  Under  tbb  act^the  Manr 
'  c&esfer  and  Salford  water«-works 
Company  are  not  rateaible  a»  oc- 
cnpiers  of  a  ieMemeet,  jn^reapect 
of  fheir  water  pipes  carried 
under  .^ound,  for  supplying 
those  towns  with  water*  R9a$  y. 
The,  MamehMer  and  Salferd 
WaierWwhs^AG.A.  %0 

)•  By  the  Manohetter  and  SMord 
paving  and  lighting  act,  32  &•  3, 
the  tenants  imd  occupiers  of  eXi 
messuages,  houses,  dsc.  ««if  other 
tenemaitSf  within  the  same  towfis, 
4M*e  liable  to  be  rated.  The  Iprd 
of  the  manor  of  MoMihetttr  be- 
ing owner  of  the  market  in  that 
town,  is'BOt  Mable  under  this  act 
to  be  rated  in  respect  ^  his  oc- 


;BEQU£S4#/<3<MrRT  O*. 

tUp^tfair  tkeiME:  aiitf'^^islHb 
ttrising  fhe^e^m.  b  •tiB[^»$ii- 
pie»of  a.«;iiHii^^  JlfcrV.^**^ 
1^4  Q.  4.  / 

8.  Whtre  trustees  uddear 
act  of  pavlianteni  #ei'^  liL-»  _^ 
ed  to  bortow)by  ^bkmWTfir  A 
eomaion  interest,  a'^iimr42>^9v^ 
^tiding  iOfiOOl  iat  Ac  Witfj^)i)se 
of  buHdmg  a  chispid,  -3^4  ^%p 
other  purpose;^  in  tlie  dctSiu\ta- 
tiened,  and  the  moui^  *s4^f&r- 
rowed,  and  tb^  tn^t^sttittirabf, 
wore  to  be  made  l^ayabltf'tfiitof 
the  l>urial  fees,  and  opt  of  the 
rates  and  ass^ssmenW  t6^  made 
in  pursuaneo  of  ib^act^  and  the 
trustees  in  fact  borrowed  a  sum 

'    of  32,e86/.,  audi  made  a  rate  to 

Sy  the  interest  of.thj^  sum:— ^ 
eld,  on  demnire/,  fn  kn  acdon 
of  replevin  by  an  iphabitant  upon 
whom  an  fin<{dot^  proportion  of 
ftfie  Mte*  was  leaied/  lihstf  lbs 
Cnistees  badl-^tfc^eded  tiieir 
power,  and  that  the  rate  was  bad 
m  toto,  although  th6A{fefect  did 
not  appear  on  tl^.&co/Q^v'.it, 
Bichter  v.  Bughes.  4  G.  4.      fSB 


RECOVERY. 


3^-25?' 


The  exemplifiQatip;)  of  a'^cc^ry 
suffereaih  bar  ot  an  iptaiJ,  can^ 
not  be  impoachcd.  by  the  reco* 
very-deed  itself,  althaugh  it  is 
angg^ted,  that  l]iewevha;«fi/l)KWi 
.  alterations  ai^d  eraisMras  .niade 
.  |n  the  latter  not  notioed  jn^the 
.former.  Ooer»Pi€Ampgi^4JS*^^ 
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BlEPIJEViN.     ' 

5ee  EyiQBNCE,  2.— ^Vabianjos,  2, 

REQUESTS,  .COtT^^^OF. 

1,  Assnmpsit  4br  uae^wid^oCMfr: 
tion  is  a  cause  of  aoticin  wMiin 
the  juradietion  of  Ae  B^kOoaH 
4>f  Bequeats;  md-  m  defttfidant 
.opcupyin;  a  w^rehoM^e  in  4ia( 


,,  .     WS^IOMS.  ... 

'•c)^*t  Hmt^  ifB^imn,  not  f«r* 

.Bonanjr  r^de^  ia  eioiiided  to  be 

8i»id  wit|^^  the  local  jarLsdictJon 

-  foe  a.dfbt  ufaddr  10/^  arisiag  dut 

'  of,  tbe  limits  theteof.    Axmr. 

.  paltimore,  4  ^«  4.  Po^  51 

3|  tt  9eei»3  uat  the  prothonotarj 

of  the  Cpnrt  of  Kequests,  White- 

ckapef,  y^  not  aatnorked  in  re- 

eeiviog  of  a  plaintiff  rator  at 

"\  b])bB  pajin^it  all  the  fees  neces- 

'  89nr  to  bring  bis  eanse  to  iMue 

.  hmre  the  snit  ia  at  iasM,    Im  re 

:   i'^mffcr,  4  R  4»  «02 

^  RULES. 

.    .  ^     /Sfe«  Practipe»  !!• 

;''";;;';■';    ^qale. 

Ae  Vl!RIAb0B,  5.-^V£ll90R  AND 

^;';"''Sicto  FACIAS*    • 

'  '/S^  TfAnRANT  OK  ATTORKSY. 

SESSIONS. 
j5«  ApPBAi,  1, 3,  8.— Highway, 

J..— ~*  R 


-PitlSONBHS, 


SfertLEMNt, 


-f*''Aii"tbtis)itate  ^es  iri4i«i  of  a 
'*  'toas^kfiM  cibttage,    l«ftfitig    his 
> !  wifd  Md  three  dftttghCftrs,  Ikim 
i    fiHrvMtog.    Tb^  wife  obtiiilni  let- 
<  ters  of  administration,  hot  mrices 
fio  di^tribatjeo  of  her  husband's  . 
effects.    The  husband  of  one  of  i 
the  -Ailiglit«rs  k,  trfth  pensis-  ; 
aion  of   the  administrHtrhc,  let  ', 
thtO  possession  of  the  cottage, 
«ndbe,nidhiat^efeaidedier«iki  i 
for  some  years  ontil  diay  bcfoome  , 
^    t%9ttgeMe  to  tbs  |MuriBbt  «irfth-  i 
'  ^t  paying  any  vent,  wbieh  dur-  ■ 
.    ing  tbilt  time  l^ras  p«id  by  'the 


8ETTLEAIENT. 

ndmini«tntrU:^HeMk  jlliat  the 
panper  had  not  such  an  estate  in 
the  premises,  that  a  coart  of 
equity  woidd'<kasn»deciMd  a  con- 
veyance, and  clothed  him  with  a 
legal  title,  so  as  to  confer  a  set- 
tlenMDt  by  an  JarMdmiaaMa  re- 
sidence of  forty  days.  £en  r. 
The  MahUantg  of,  Herknoell, 
4G.A,  Pafe9 

8.  A  pauper  wsis  hired  as  groand 
Ireeper,  and  his  master  s^eed  to 
^ire  him  20f.  a-year  wages,  a 
tofbige  t6  live  in,  aiid  the  joist 
and  whole  profiti  of  ode  cow, 
for  his  own  services;  and  the 
Sum  of  2B/.  and  the  joist,  and 
whole  profits  of  another  cow,  in 
cobsideration  of  his  lodging  and 
maintaining  in  llin  cottage  two  of 
his  Dlaster^l  labourers.  The  con- 
tract being  entire,  )Emd  the  annual 
value  of  the  lands  on  whie&  the 
two  eowa  were  ddpaatored,  baiiq^ 
ttore  than  WL  c**-Held,  tte.  he 
gsikied^  a  sottfainteDt  by  ronting 
fa  lenenMnt,  within  the  meaning 
-of  the  statute.  JUm  r.  The  In" 
kubium  9  rf  Chary  Wmmfkt^m, 
4  e.  4.  13 

n*.  The  lord  of  a  manor  gave  fi^.  a 
iicenoe^ in  writing  to  buUda  house 
on  the  waste,  whiah  he  Imilt 
aooordingly,  and  sold  it  toB. 
w4io  agabi.sohl  it  to  31  far  WL 
T.  ooonpied  the  houso  for  iivo 
years,  and  paid  anmudly  one 
ahiliing  to  the  lard;  and  then 
resold  H  for  Mtr— HoM  that 
I\  did  net  pnrdmae  such  aii  es- 
tate, dr  totareat  either  legal  or 
«qnitaUe,  as  to  ^n  Urn  a  set- 
Menmm  by  virtue  of  «  fi.  t.<o.  J^ 
«.  6.  Mm  V.  ne  MnhMtmOi  of 
'JEeWJWOj  Aili||/MNi,  4  uf.  4.       '  16 

'4.  WhAU'the  o^Nuier  of  a  eoUiary, 
by  ittdorittire  hired  <c4t(tain  irork- 
m«n4n  be  employed  ia  ttfia  col- 
liery for  one  whole  year,  at  the 
"waiges  cyf  In  lM.ibr^goodday^ 
work   Mt   e&ecodnig  fou^pn 


w 


,jt  \\f  r  /  ♦SETTLEMENT,     i.v'm/:!  rrriV 


liOD^Mfl  2fl«  a  dijiifd4i)4Q]{itl 

-wUw  libat'tiiiie  w^ii  e;icc(edcp; 

9110.  they,  wom  to  iiacfeit  loi^  6dL 

loB^ 'ftT®5K  wi .  of  disobedience, 

,aQjdl  %.  m.  9^de^  tox  lYingidle<to 

b^  dedueted  out  of  the^  WWs) 

./wifb»a  .proTOO  thAt  the.jmriaaio- 

\  t^aofpe^ jua^icefl  sbotild,Aot..be 

/  ^^knajiedl^m  caae  of  disputes ;  and 

,  A  oQY^j^aiit^tbat  if  at  Ckridm^^ 

.  ^e  jn^ter:slu)i4d  hare  ocpasion 

"  tq  r^p^riba  n^ehiner^r  belqng- 

^^id^,f^'&p.cpQipry  he  might  stop 

^^,^e,|fd^^  farlJie^t,  for 

J.  fli  >(?^e]^,  Vwit^MB*  v^y^e  »J 

-  ,7^689^  }^^'  *J*^  .wprl^men .  nnkss 
^^ot]^e|:  w|3«  emplot;  e<)  :t-H^ 

^if'^jiis  ia  cfupaitton^  and  not 
•  f^  i^f ?K^^^®  contract; ,  tind  that 
^;  j& 'wpfkio^^  ^^a.l^ad  Bcryed  nn- 
'^  jd^j  it'for  onQ  whole  year  Uiereby 
'.gaw^d'  n   settlement  f  Hw.  r. 

(t^Tne  owner  of  a  coIUery  by  agre/e- 
.ii^i.liiired  bis.  worknien  foit>  & 

'^  wn9|f^  j^-  ontth^y  w«re.not  to 

'  te  required  u>.wprk.  daring  len 
df^jjB  Jm  the.CAru<iiia<  holidays; 
if arifig  :,the, working <  d^y a,  tb^y 
wer^  to  receive  2f.  fW.  per  day 

;^;;^agcs;  and  if  thoy  heglc^cted  jto 
Y'ort  on  linv  pt^e  day,  they  were 

,  each  W  fprfeiit ;»  penidty  n£  U* ; 

^  tbiey  «we)rii  not  :Vequired  to  work 

ififjwl^iiBfi.liA  to,  do  sach 

^d^a^tj^y  ot.  work  «s  was  .equal 

.j^fq  a,ftiUi4iyV  Jpiprl^;  and  as  soon 
f<?  rWt  wa^'acicoi^  (hey 

'  !^^r?r  ^8  9P  ffi  ^y^^  y^  «♦  where 

jrWJIjr*^*^^^  •  '^^^  thei^h  there 

;.w#a^.,jFf|^ry^Qft.  of  ,flie  j[wfa- 
t,?UpUW,,9\  Wi  Mtice?,  in  oase 


tlem^t 


oi,^X  cjfppnt^s;  — H^m,  that 
Jbik  ifiaff  ,ap^  p^^ye.cQntmt, 
;  ,^d  ^a^  ^a  iWQrkmen  who.  had 
served' undfir  it  for  one  whole 
i^gainaset- 
afteaif,46.4. 


lot 


prc)  9  pi^rish  apprfOdtice  was 
''^W^v.iliytSyt^^^'frW*  Vd  the 


d^l^Mpres^  M  not  :fe(ihp,.,*/e 
ther^c^f ;— JJeld,  |thfjtf4hfJ  w4^- 
tQJCes  WiCre  vaid-^r^iifW'^- 
.  c.a3&.as..ia(64,|B^ci>qtimr(pd 
4  no,  settlement  bjr.feOTfifiB«P*8r 
.them.  JR^v.  JBoio4iffij^,;4(%i4. 

7,  The  a&^C.3.  cv  1QI,..M-(M«^» 
.not  ^rerent  a  pqr^pj.fi'i^pi/i^c- 

qniring  fk  apttlem)^  h^rPW^g 

Sblic  parochial  ta;(er  ii|f|rfspi|ct 
a  .tenement,  o&oiie'  ,thei  jwdjT 
.  value  of  10/.;  altboogjli  MM»m.» 
no  residence  for  a  wh^.^N^r^ 
AS  r^nired  by  59  Geo.  8^  ^  fiO. 
iier  V,  is.  Pa»crfw,.4.ed;4.A34ft 

8,  Where  a  married  waDii|n.|fip9n 
the  death  of  h^r  hnsba|^.«miW- 
ed.her  maiden  nam^,fiQd<iApr 
the  lanse  of  aeveral.ye;ira;J9M 
.mafrried  by.b^ni)s  t^  tL^.^cw^ 

^  hu^bind.in  th^t.  ifm^  wilfc;i*e 
jdesciiptAon  of;"  widow  I'ftnyHf^ 

'  |batintheaM<H^<^^C^j9w»'^i^ 
.marriage;  ufaalegaL.and  A^J^r 
aettlemept,  folbwed  lUf^ifit  Jfte 
swond  jhpahanfl./iefly .  <«.  ftrt^'a 

I  9u  mer^s.the.j^ijt^^tff  .fte 

to  ^  ^Mreet  4rif/|r|g|^%|j^ugk 
of  jH.,  a  district  ^it^u^,tIvir#«W9#r 
extending  into. seven panji^l^ja 
one  of  which  he^^ftfj^pra^,)!^ 
came  chargeablebas^f  anMr^l^ff 
it  appearing,  6jrst,  thf^trjl  wiidKit 
an  annual  ofice;  Moppfi^Oi^A^ 
,  to^  no  oath  of  o%e;  ap4»M»l>, 
.  that  he  hfd  not^errc^un^^e 
appointment,  fpvoM  Y<Hlfgmf  3 
Held, .  that  he  h^d  jpottisu/^dla 
public  annnal  ,oflicf,.(Oi^>t4Mftt 
as  would  gain  him  ^^  Vtrtw|M«t^ 
under  8r•,4^sJ^r^i9^A^f*•»• 

10-  Vhprp.#  nwpwi Wft>*4wArfrr 
a  year,  as.^beph^rd^^md^iWM.io 
have,  a  Jhou#e  andig^nwfraot* 
frec;7«,,a^we^  «^dt  ^if^ignins 
of  thirtjf  sh^,  Wi^.;bMi9VMi'% 


dtrtPLEMEKT.     ^      *^ 

ybfHi^tid^^nWM^t  twdyidrs 

•'m^tii-MWcffiAtrtlftt  id  ft  aid 

^^AW'a^feft'ldf  irfte  teeii  part  of 

^  ^  ^a^i^',  IMi  th6  sheep  were 

^^  11^  fbd  with  growing  jrodnifie  ; 

^' «M  %e«orA;  tbat'as  the  pauper 

•'By^i^rfdtetf'itf  ^fis  takste/s  c6t. 

:5>ttt^/a*  A  *h*t)lf  aia  Hot  "  come 

^  »«Si'li<)ltl«,'''li<^  did  not'acqdre  a 

^ta^lfettiiiit'byVcEfUiig  a  tenement, 

'  <i!KIMb  m^  meaning  of  18  St  14 

'^i^Hr.  *;'b;  M.    Rftrr:  BardtctU, 

04O;  «.;•>•  •    -    /    Pa^c*9 

WJ*A  febTAitef  In  husbandry  hired  . 

"WtfasrtTWbmJmirAflAiiiitto'JIft.   ' 

'  •li'/tertjirfi'  ^t  w^elcly  wages,  *  iiid 

*  ^Uy  tfcd  UMttts  bf  the  contract,  he 

'^ratf  'M^ha^e  a  mouth  in  harvest 

*^tt^MnrtcJf^,   and  If  *o.  atid  his 

':4ia«*f ,  ci^tt^a  not^agfr^ejTdr  the 

'fHMrest  mnOi,  li<|  was  to  liar- 

'^^••ijrttWh^e  be  pleased!    'At  the 


^Md  continued  iaHhw'  ^erVtce  dur- 

^4Agl%e  WhtoteH^eAr^.— peld.  fha< 

nfhti»%tfB^ajr'  «)i06pt}te,  and  not 

^&''tftM^fl^i^ld''hl^ftg;>nd  diere- 

-i«M\id^ye«flMueAt  was  ^ined  by 

«fceH*j*r*i^tf^  it     nex  V.  AU 

-^alkk';'if^tP:4r^    '  '       SIS 

ifcpWIrtfy  •t^'^wtteir  bf  kmansion 

.  ^bttift  Wd'  gardens,  agreed  with 

-.^^bfe^^aApelr' to  Me  care  of  the 

s  ^fi^ih^'  atfd '  -fi)^  H7s  so  doing, 

"^K-H^''^  tU:e  the  fssti^s,  and 

"iWbfili'  ^i»F  pkrt  llw^reof/  ind  to 

^  Wi^'^id  ^k  '  cdltai^o-  cbntignous 

♦llWrtt(?/be1onglp|td  hH  master, 

^#ttdi%^Wali  ^  i^onl^tte  in  the 

•  ')^etoiJ6s  ibr  k'  yekr,  uiitess  some 

^•ttier    pjnrt^af  b^^Ve  (hat  thhe 

^ah<Mai^oectipy  ib:6  mansion.  In 

^MiiMi' ^Htfse^  the  g^ehs  were  to 

%«ldAH^fMup;  imd  ^6  pauper 

«Wttirrtied'ift  the  t)ccupati9n  of 

'  rnk'^Miii  6ti'  ttMie  Uttin  ^ 


'  ^  '  sUam  pleading,  m 

*'.tnore't!hiiii^Vy6W;'tfte  prod\fou 

'  befhg  worth  to  'hra  *3'^'*  P^**  «i- 

•'  Anth :— Held,    tfiat  the  ^pauper 

^b'ein'p'  only  ^  seifraik,  wid  the 

remeihte,  not  being  bis  own,  be 

did  not  come  to  settle  within  the 

meaning'  of   13  &  l4  Car.% 

.  c.  12.    Rex  r.  ShipdOuim,  4  0: 4. 
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IS.  Tender  contracted  in  writing 
with  veiidee  for  the  sale  df  a 
messuage,  with  immddiatef  bos- 
session;  at  the  pWce  of  SlOf^ 'to* 
be  paid  in  two  InsUfm^tltp,  th» 
first,'  on  the  SOth  ^otember,  fttid 
the  second  on  24th  June^  foUc(w- 
in|^,  When  t^e  vbndo^  was  lo 
make  odt  a  gdod  title,'ahd'eXe- 
cuto  a  conveyance.'  !But  in  case 
of  non-payment  of  th^  money  on 
that  day«  the  agreeniei|^  Co 'lie 
void.  ^Vendee  ha^io^  pa7tf',^e 
'  first  tiiitalment,  was  let  iolo,  '^Dd. 
remained  in  pd^a^ksfon  for  mbrd' 

*  than  a  year  and  a  half  art&i^ 
lizards,  but  never  paid;  the  last 

*'  instalment,  nor  had  any  cdnv^y- 
ance  executed.    An  action  Vaa 

'  brought  by  Vendor  ftJr  ,the  re- 
mainder* bf  tile  titiitihki^  money, 
but  discontinued'  upon  venjfea 

*^giving  up  tie  'C6nti*apt/ai^d  de- 
ceiving* nack  pan  6f  the  Rrst 
instalment :— Held;  (lr»t,  that  by 
this  contt-act  thcVetfdefdid'iiot 

•  gain  a  settfemebt'^ijdei'^  6^^  L 
c.  7.  a.  5;  by  thfe  pntchitsJ} jofjin 
equitable  estate';  *  '^ 
that  tm  bad  ^not' 
aory' right  during' 
from  the  ^0^  Jtttpem^id^ilL 
Jtcne,  as  to  gain  him  a:^etttethetit. 


SHAM  P^Eipri^p;!.^' 

It  seems  the  Couft  will  not  caU«ott 

a'deffendant  to  verffj-  feif  .hlfididt 
tt  plea  sworn  V  the  plddtttf^to 


)  STAMP* 

1w  false ;  not  iH^iuire  ihe  de- 
fendaDt'a  attorhey  to  disclose  the 
authority  by  which  he  pleads  a 
sham  plea.  Merringtowk  v.  Btckr 
ett,  4  G.  4.  Pa^e  201 

See  Jury  Prockss,  1.  —  VAti- 

ANCB^  4. 

SLANDER. 

See  Variance,  4. 

Jn  aa  aotieu  for  slander,  after 
several  couuts  setting  out  the 
>OPds,  the  a|th  count  charged 
**  that  the  defendant  bad  wrong- 
tMjp  an4  withovLt  any  reason- 
able cor  probable  cause  iitpned 
the  crime  cffeUmy  on  the  plaittr- 
tiff.  On  a  motion  in  arrest  of 
judgmei^ti-^Heliidy  that  such  a 
count  is  good,  after  verdict. 
£lizafd  V,  KeUtf,  4  G.  4.       ^19 

slavery;* 

&eCASB|  2« 

SHUOOLIXG. 

&ee  CONYKTidN,  1,  2,  3«— Ha- 
beas Corpus,  1. 

Qntere,  ivbetfaer  smug^ng  Ban- 
dana handkerchtefr  is  an  offence 

.  'vritbin  the  meaning  of  45  Geo.  3. . 
c.  12.  and  3  Geo.  4.  cliO.  sub« 
jecting  tiia  party  to  be  sent  to 
.  serv©  in  the  nary.    Hex  r.  Ro- 
gers, 4  G.4.  €(07 

STAMP. 

;Setf  Biix  OF  Exchange,  1.-*- 
EviDENCE,  3.  —  Limitations, 
Statute  OF,  6,— Promissory 

KOTE. 

1.  A  judgment  debt  is  not  **  fm^ 

perty'!.  withi|i    the  ^neaning  of 

.  65  Geo.  3;  c.  184.  6ched.  part  1. 

-tit.  Conoeyamx :  and  theref<ve| 


.  siwpnp94 

an  asaigmnentx  tgr  indenture  of  a 
judgn\ent  debt,  does  i^ot  reg^hro 
an  ad  Talorem '  sUmp, .  but  tmM 
have  the  comnao^Uydeed  stamp* 
Warren  v.  JSowe,'  4  G.  4. 

Pag^4»L 

2.  Consignor  of  goods  s^da  to 
consignee  the  follWing  or^^r  f«* 
^*  Please  to, pay  to^.  on  account 
of  O.  8f  Co.  the  proceeds  of  a 
shipment  of  tWeire  fitdea  MK 
goods,  value  about  2000^"  vl^ch 
consignee,  ,]by.]^attfir  sent  in  xe- 
tum,  agrees  to  do:-r-Hqld,.  t^at 
neither  of  the  two  instt^odcaifa 
requ&red  such'  a  stampV  aii  ^bb 
stamp  acts  impose  on  buns,  df afi4 
or  orders  for  the  payment  of 

.    money.  JonetY.SiffpsO!{^4  0.4. 
,,  645 

STATUTES^CITED  OR  COftl. 
M£NT£D  UPQI^^ 

Jteif3y\^»    J*.,    ^   ,.| 

Oofkwry     <'     >  4tt 
.Grantor  antf  (ShaiitoB'" 
i46 


«. 


c.  4. 
C.34. 


31.  c.  3. 
43.  c.  2. 


1.  c.  15. 
91.  c.  19. 


EHzab^- 
iPoor.  ^ 

'Baakrupt. 
Bankrupt. 


■>  I 
-:/ 

4M6.753 


its 


ChadesA 
13  &  14.  c.  12,    Poor. 


10.  c.  4.      l^Hsoner* 

WaUam  and  Martf. 
8.*c.ll;    Setdement 

8  &  9.  c.  ll.  ,  Bond. 

9  as  10.  c.  27.    Hawkon 


36&384 
403 
AlO 


^2 


—  1 


SlJPfellSBDEAS. 


TENANCY. 


1 

■    •  • 

Atme. 

i"i- 

5,\g.  15.    iBou^l, 

lP<iye?78 

'.'* 

1  . 

Geotfje  1. 

Jk. 

(u.X 

Setdemeot. 

403 

f^'  i 

4..A9. 

Hundred. 

^9 

XI.  ««^. 

awiggUng. 

472 

, 

^Georxie'% 

ii. 

c^U. 

LuMUoidaadTettnt    | 

' 

^1 

9      ,• 

ffe&rge^. 

12., 

€u4a, . 

Hawker. 

«77 

}»> 

Q^78. 

Highway. 

36 

17- 

p.  38. 

Overseers. 

900 

^4. 

C.4?. 

SmiiggUng. 

909 

P^. 

P*2a, 

Hawker. 

964 

31. 

c.4e. 

Prisoner. 

510 

41. 

c.^3. 

Overseers. 

988 

43. 

46: 

c.  99. 

Taxes. 

84 

c.  l2. 

Smuggling. 

W7 

— 

c.  lit. 

Smuggling. 

461 

48. 

c.  149. 

Conveyance, 

186 

49. 

c.  121. 

Bimkrtipt 

869 

«». 

c.    41. 

Bawfcer« 

860.977 

59. 

Rfirk 

..ScolesiMticfilJiir  .      1 

a  t 

risdicdon. 

41.570 

•— 

c,  141. 

Annoi^. 

185.363. 
485 

.-^. 

c.    68. 

Highwwv 

38 

ftf. 

c.  184. 

Stamp.  196.  966.  494  | 

c.  139. 

Apprentice. 

338 

67. 

c.    19. 

Baa^d. 

96 

68. 

c.    69. 

Vestries. 

549 

^i 

c.    60. 

Settlement. 
George  4. 

643 

1. 

c.    67. 

Ejectment. 

S30 

mJ 

^119. 

Insolvent  Debtor          { 

609.600 

3. 

c.  110. 

Smugging. 

607 

.4. 

c.    64. 

Prisoner. 

510 

STAY  OF  PnOOSBDINGS. 

See  Costs,  1. 

» •    "v 

SUPUKSRDBAS.'           f 

V 

&e'PBACTICB. 

■ 

TALKS; 
See  Jury  Process. 

TAXES. 

See  tefTUKMRKT,  7. 

'the  collector  of  ilie  personal  i»« 
sessed  taxes  inay>  by  43  6e»^  9. 
c.  99.  8.  33.  distrain  ^.Ibe  fer^ 
9an  or  peneus  so  ^diai^ed ,  by  ^ie 
or  lAetr  goods  and  chattels,  and 
all  sQcli  other  good  9  and  chattels 
Us  they  are  by  tltat  statute  an- 
thorised  to  distrajn;*'  and  by 
8.  38.  the  remedies  given  by  the 
bankrupt  laws.  See',  are  extend- 
ed to  the  collector,  for  enforcing 
thcfayment  of -the  JsaineVtoxett. 
Where  the  Duke  of  M,  was  by 
the'trUBts  df  lifs'fsfhtfr^s  wfil,  al- 
lowed to  use  the  fnrnitnre  in  Xlie 
mansion  of  B.  during  lifs  natttriQ 
*life,  and  WHS  profaibited  IVMn^e- 
moving  it  thence,  widiofit  the 
consent  of  Hhe  'tmstees:— Hd|ld, 
that  such  famitore  could  not' lie 
distrained  for  the  l>uke*s  per- 
sonal taxes  retnm^  as  vayabio 
at  the  mansion  of  B.,  ana  that  it 
bid  not  Ml  -wfttrhi  Ibe  descrip- 
tion of  such  ^  other  goods  and 
chatteb,"  as  might  be  distrained 
by  force  of  s.  38>-^fieId  also, 
Ihat  the  jorisdiction  of  this 
Court  to  try  ibe  legality  of  a 
distress  upon  the  goods  of  A/ior 
un  assessment  uppn  J^.^  was  hot 
taken  away  bys.  3.  Which. en- 
acts, that  '*  If  any  question  or 
difTerence  dtadlsbise  upon  taking 
such  distress,  the  same  shall'  be 
determined  and  ended  by  two  or 
more  of  such  *cammiSsionel^8." 
iSarl  of  Shaftdmry  r.  RumU, 
4  G.  4.  Page  84 

TESTAKCV. 

See  Evidence. 
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TITHES. 

See  <3QV£KAVr. 

tithe,  and  pwi  to  the  impropria- 
tor, lender  a  grant  of  **  decimas 
gWrb$lnim  et  granoinmi,''  when 
^nplbd  ^Hh  eridence  of  perc^p- 
tton.    Jhtu>€8  y.  Befkn,  4G.  4. 

^" '?!]..*»' ..T|TLR 
[  ^  ' ';  '    See  Cask, 

TOLLS/ 

^KANSPORTATTOW. 

Where  a  pruoner  was  conTicted  of 
peijnrj  in  alt  inferior  jnrisdie- 
tion,  and  the  sentence  of  trans* 
p6rtation  was  enters  on  there- 
cord,  as  fottows :  "  "V^ercfore 
all  and  singular  the  saidtpremijies 
being  seen  by  Ihe  said  justices 
her^^  and  tally  understood,  it  is 
therefore  tnikred  that  he  ihe 
siUd  X.  JT,  b^  transported  to  the 
coast  of  iVtftt)  South  Waks/ or 
aoiti^  one  or  other  of  the  islands 
liAjaoent,  for  and  diuring  die 
tidria  of  seven  yeart,  Ac/'  Held, 
'^ifk  ifti^r  Inrotiijiht,  that  this  was 
M  j^i^^itt  at  aO,  and  tins 
Ooori  awarded  a  precedent  to 
l)le  Cdoft  bdoHr,  cominanding 
ii%  fheltt't^^  pteoeunee  the  pro- 
per judl^ttelit;  tmt  in  the  mean 
tiin^^  alio  wed'  Ihe  prisoner  to  be 
biiM.  Mex  ¥.  trmwarthy,  4  0. 4. 
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-     TRESPASS.        - 

1.  A.  l^iv  seised  of  the  manor .  of 
F.  ana  of  the  demesne  lands 


of  ^he  lands  »  %>^^^M^ 
reeervip^  to  ^msejj^  pti  f^ffft^ 
aigiffn»t  all  tithes  of  Icom  arfamg 
therefrom,  and  also  es^eepHj^^  and 
atwuy$  reserving  oat  of  the  sajd 
grant  tp  hiinseir  and  hU  keir$^  all 
ike  coals  in  ibe  lands  so  grantfdj 
together  witk  free  liberty  lb  r  him-, 
self,  £tt  heln,  and  hi*  and  tkeir 
omgnM  and  servaitts,  fcom  time  io 
time  and  at  all  tinges  thisrealter 
during  the  tiiae  that  be  and  his 
heirs  should  continue  ownen  of 
the  dememe  tundi  of  F.  \o  mtL 
and  dig  pit^p  or  oth^ru^  to 
soOfl^  and  get  coals  fn  the  said 
lianas,^  and  to  tell  and  carry  away 
the  same  with  carts  and  car^ 
fii^eSj  or  otherwise  to  diS|>Q$e 
of  the  same  coala,  at  hi£  amd 
their  will  and  pleasure^  hie  and 
hie  heirs  from  time  to  time  ginng 
and  paying  to  the  ^rantae^  ki^ 
heirs  and  assigns,  sacb  satisfac- 
tlon  for  damage  as  the  grantee 
and  his  heirs  should  stistaln  by 
reason  of  getting  and  carrying 
away  Iho  said  coaU  m  the  »aid 
hmgSy  i|s  two  gentlemen,  ne^h-- 
bours^  iptltTTortsntly  chosen  by  Ihe 
^anior' and  ^raatee,  tktir  hep^ 
and  assi^m,  should  from  timo^fo 
time  award.  An  heir  of  the  gran- 
tor, by  descent,  hafing  aliened 
the  manor  and  demesne  lands  of 
F.  and  the  coals  therein,  m  fee, 
to  C,  the  latter  entered  the  lan^s 
granted  to  B; I  and  dug  pits  and 
earned  away  coal  a  the  re  from  ^ 
and  trespass  being  brought  against 
himaadhti$  servant:— Held,  on 
demurrer,  I,  That  tinder  the  ge- 
neral exception  and  reaervation 
.eoptnined  m  the  grant  to  B*,  the 
coals  remained  in  A  and  bii  heirSf 
and  would  pass  to  bis  or  their 
iossigns  under  th^  word  **  hf  in  i**^ 
and  24|  that  the  ape^ial  UUc^^ 


.  .  iji^  ntktaakr  o^  ij^itii  Ike 
rj^li»j>al«  Hoti^stricdir^,  But  in 
fffirlRir«ri^  {of  tfie'preVioni  ex- 
:i&jj;itfiii;6i  the  co«la  <mt  of  the 
.^^Jrol'^od  #oiiid'eDt(re'  for  ^he 
fRJKmViof  (7.  air  ewri^r  by  jW- 
ptlftiiAVp^^^  mthor  and  demesne 
\'^ht!^r%f  P.'   Ldrd  Caraigan  y. 

X^'^0  tfe^iiass  for  breaking  and 
^^Icrtn^W  pISiiUr*  cltfse, 
^hll^A^the  manor,  defendants 
v^Teatiodj^  fir«t,  hot  guiltj,  afid, 
^^%6ptii\\  thai  frbm  time'  iinrae- 
^,inbHat  tl^ere  Uath  been  and  sUli 
^H  W  poBtIc  port  partly  within'  the 
fsaft^  iftikti6r,  and  also  in  a  rirer 
^^MHyeb '  has  been  a  public  and 
^tetfoiQidd  navtgabld  '  river  from 
'*1Sihe  imtnttaor\2\\  and  tbat  there 
ptr  tni  that  part  of  the  port  which 
I'i^  wifliill  the.  manor,. a  certain 
''ttdfcfct  VoA  bi*'  erectibii  be- 
Jrtgf^  the ;  said  port j  neces- 
^w'lbe  preservation  of  tfte 
^f'^icft.  the  ftafety  and  fc4?rivefii- 
^^^kUti  bHHe^  tkbips  resorUng  tUere- 
MqI^WA  VkAk^brk  being  damaged 
fHfif^i  dj^C^bt  ilie  '{(aid  tinies 
****%rtfl;  Sth,  ft  becamo  necessary 
"  '  "liJ  i^\A  work  ibontd'l^e'i^- 
P;;.bnt  that  pWntlff.  did  not 
^llrmiW  repaifr  the'  game,  but 
WA^ yi^^\ec\jb^  fo-' io  dp; 
J^VBarefbre  '  deferidants^  entered 
r^t^alred.  *  Beplicatipn,  de 
mk  "wA.  A  verdict  having 
Senf  f(0tn^d  foir  the  plainlifT on  the 
?^tf*!!teraf  Issue,  ana  for  the  de- 
'ifebfhittt.cftf  the  special  plea:-- 
«*!(fiitd,  that  the^  pkintiff  was  tik- 
^'thrfed  to  judgment,  notwitlistand- 
'-lto(^the'pndingon  that  plea,  in- 
'  asfflucK  as  It  did  not  state  that 
iMiMelffitfe'r^p^r^  ^er6  tleeeii- 
sary,  or  that  any  one  bouqd  to 
do  so;  Jiad'  liegleotett'  to^  repair 
/  af^  nqtiee,  or  that  K  reasonable 
'  nmrf^r^teplMiitig'  hail  elapsetf; 


'tinte^V*^' 


ff     mrlhai  defendlMiite  hacf  obeasion 
to  .vainiie.  fwm    AgiMmtdalq 


PageUn 


Ve]90BB^     •         . 

Goods  bon&  fide  'sold  to^an^  paid 
for  by/ a'  costomer,  in  tbp  in- 
terval between  a  secret  acl  ^pf 
.  bankruptcy  by  'the  trader,  and 
the  suing  out  of  a  commission, 
are  not  recoverable-  in  trover  by 
the  assignees,  niid^  1  Jac.  \. 
c.  15.  ss.  id  and  14.  Ca$k  v. 
yowigr,  4  (?.♦.. '^  65Si 

!  Set  EceuaiAftTicAii  Jup^(•IC•< 
Tio^,  1.— Hate,  3. 

TDRNPIKE; 

Wberq  a  turnpike  act  imppsed  .a 
I    .sfoaU  pf  tolls  upxMi  Jiorscs.mfyf 

\  drawii^gi  or  not  drawing.  .cai)fj- 
\  i',f^^.r  respectively^  aa  tbe.caae 
)  iin^ight  be,  and. by  a  clause  of  cui- 

.'.QlDption  it  WW  provided,  '<  that 
i     nopeifsoiialMi»i4<^Mlim^leito|Ni|y 

;  toll  mofqc  than  onc^^ ,  fof .  pawqg 
j  .  andtrepaasiog  4b#  i^tea.  on  tj|»a 
f  f^me  trust  at  anjr.,(imf.,^|  jmy 
;  oneclay^  witU  ^h«  ^amhrn^m^ 
■  /carri<v^,  tbroiigb  tjbie^aiMp^A^i 
.  gate,  but  that  f^yei^y^yif^ffr  Iwff- 
•  .  iog  naid  toll  onop^.pJ^d^Aer* 
I  ward^pa^^  an4  r^afa,wi|h  ,t^ 
jams  hor9qfk.aj»4,,  c^nmrn  .4q)i 
J  free,dnriiV^^#^^»^>'«i^ 
\    the  same  (Date  ip^nerft  »9^..wi 

!    ..w»i»;paidr  aa4  ac^te^lll^ 

^  drawn    by  four  horses,  having 

passed  through   a  gate  on  the 

trust,  and' pfidiL  die:' ft>U  m  Um 

.morning,  and  in  the  ev^nipgiof 


vnitrAWoi. 


.     VENDOB  AMir VENDEE. 


w 


mm»  DMSMU    beiofifpig   to  die 

'  Mine  propHeton;  driven  by  the. 

Mme  cqacbjDian,  ^|it  cwntjjfipfLikf^ 

:  fereut  ^a^mfu^^fWim^^^ 

Airia,  aUe<9pted   to  rewMiVt^b® 

>.    gfite/.ancl  i^  #ec(md  toIll^Qft  ile- 

;  inaA^cd  and  ^reftificitd,  the  colkc- 

;|p|r  api:^d^Q^jof.t6A3fa^i^ft.iWtil 

Jl  W^  i^vXijr^m^  \n  1treapa»« 

for  .iej;su]g   ]ia4   deta^qg  the 

ndrs6p  tbat 'the  action* 4M»iid not 

b^  ..^fu^ed,  thft  fMcrijigP  3nd 

irW^^  poll  being  ^^6«npifd  fcom 

ItTTnere  a  .dec)afaik}9k  j|o  pcyj^joflffi 
against, ^.^  tji^a^igne^  9f.alea3e 
.for.  yearj  [graptiog  licence  to  J?. 
\ip  contiaDp  a  ofiriskip,  chmufil 
througli  die  baiilw'  of  a  uavipfable 
jrjfver,  Bpi)a  certain  oonditi.on^3, 
imported  tliat  the  graators  kfd 
>b^ol^te  possession  of  the  chan- 
nel, and  full  power  to  grant .  the 
.nae  of  ^t  io  B.,  and  it  appeared 
from  the  indenture  Itself,  that 
they  were  described  merely  as 
the  persons  '^who  have  the 
greatest  proportion  or  share  in 
.tiiiaiMPofit«t>f  (^^'^id>i#eT,  stud 
itlartPtiys()r ^^  viitif^^eir  all^M*  aSy 
|iiMif^0tld«itH3h6rMte8<t^lii^  ln» 
^mp  eiMAllDg  4h%tohV'grattl^d  ilie 
^tt^oep^^Biy  hii  i^«enll>rs,  a4- 
wfflfeii4tdMi  ^«o#^  Assigns  f"-^ 
ItM^  9$sU  <h«l^th)#  f&mv^^Mi" 
^atitoaip 'ittid;  %ecetid;  tliat  the 
tgitmli*!  hM  iK>  Bttthor  ky  to  gtattt 
^Mtefei  Ml  herediuttitent,  within  tike 
me$m\mg^  9^ Ben.  84  c«34,  m 
iR^nM  Mud-  the'  assignee  of  4he 
girasiee^  fiWrl  Porfmorer.  BMiH, 

2J  fn  easeftff  iMi  taking anffieient 
pledges  in  a  replevin  hanUt;  the 


a^oM  «iM4te|M» 

;  '«Qtort'#ali  KriM'^biAiW^ 
<?.,  and  a».,  aa'MKMtf/'  talHMto- 

,  pearing  from  ^Bio^^ogOitf  "iMNf, 
that  it  wMi  le^ed  %dMi()  M^W., 
«.,aoa  li:r^IMd^<Ai»4i«Piaiiife. 

...... iji.,i.i^ii5Piiiitf- 

3.  Indtctment^^y  pefjea^  Ji&yabd 
on  etidf^ee  gr? eH  Itftlktf^alrfie 
Cotnrt,  tlesenbed«#^«<Mrli^ 
'« the  Court  of  theK^tO^flaee 

.     ATlTesfnitittfer/'andlt^fipeMllg 

■^froifi  the  record  «f  A#  tt4li4^ 

low,  that  it  was  called ''  the  Court 

of  the  King's  Pabce  of  WtUmmr 

:     sler  :*'—E1^^9lttiUice.    The 

:     same  indictment  averred,    that 

•    Ihe-^cauMfii  wlMli{tlaB^>ah«e^ 

Tpeijoiy  vcis  KJawmiltidk-Y  fMie 

:    )att  to  %e. tried;\suiAjviBL4|Ma  aid 

'<hew  dohr  Irnd  hjixw  Jvyitfl^ 

<mciitfy  r  OKl  4faid  ntedide-^afe  the 

t»Ml  |i«flMed/4hak>Ahocdii«  iMio 

iiaftijhi'fi*<Jield^^ha*  is  iWyiiin 

iins:  i*^  ^Mt  hoi^t^idl^  ilMOr  «P 

•ooMy^beiif  <wiiiiieij|idbiia3tlie 

anaafdfH  wns.— lohjailifaiHiiiytp 

i    at  Jli«it6.4k«r<*rq  ;K'i)  .U  .)^5li« 

4.  i>6clOT4i«  «BUiii^  <At(diiiar 

far  a-fatoot>retohii»^aih|gHg^^ 
.IhW  tl|e  daytof  IlKTdbliiilrjM 
.tfieifMit,  ^HUiUMIiiia^adUl^ 
-t*e  9«l«rm  therahf ,  hswMiflbariK 
^  ThBWvftiiras'k<etsindbke#ililho 
a:2tk,  and  ftlw  rdQMU«ilfa>aliriof- 
sltytexp<ged.atf^e.tB<f<lliiMliii: 
ifetdr  no  varfaaoe«tr*.A/fWbW. 

VENDOR  AlllX  VEHMUM 


See  Sbttlbmbnt. 


Where  a  maniion-hoQse  was  sdd 
at  public  anedoB)/  wfthoat  aiiy> 


MH^ 


WAY- 


wiiw^ss. 


of  k  lioiue  built' by  Ihe  tmder-  ||  '  e^croacbiulQiit*    Jfotfterv.  If^ 

leasee  was  eoftiUed  only  to  a  way   i     son,  4  6.  4,  Pdgt^J 

of  necessity  and    conrenieitce,   |  * 

and  such  bciiiy  left  bim.  be  cimld   \  WITNESS. 

pot  maiDtaiQ  ease  for  tbe  alleged  {I  Sbe  Syidknck. 


K.  f. 
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S.  BvooEi,  Priuier. 

LoBlMlU 


d5y.  PaterncMter-IRow, 


3  tiQS  Ota  7<ia  ^^b 


